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UNVEILING  OF  PORTRAITS. 


On  Thursday,  February  i6,  191 1,  the  portraits  of  the 
former  justices  of  the  Supreme  Court  were  unveiled,  with 
appropriate  exercises,  in  the  Supreme  Court  room  before 
a  large  and  appreciative  audience  of  lawyers  and  laymen. 
Upon  the  convening  of  court  at  2  o'clock  P.  M.  Mr.  Chief 
Justice  Vickers,  speaking  for  the  court,  said : 

Soon  after  the  Supreme  Court  removed  from  its  old  quarters 
in  the  State  House  to  its  new  and  permanent  home  in  the  Judicial 
Department  Building,  the  desirability  of  procuring  portraits  of 
all  persons  who  had  been  members  of  the  court,  other  than  those 
now  in  service,  to  be  placed  in  some  suitable  place  in  this  building, 
was  the  subject  of  frequent  informal  discussions  among  members 
of  the  court.  While  all  agreed  that  if  such  portraits  could  be  ob- 
tained it  would  be  the  surest  means  of  preserving,  in  connection 
with  the  judicial  history  of  the  State,  a  memory  of  the  personnel 
of  the  men  who  had  made  that  history  and  an  appropriate  expres- 
sion of  the  debt  of  gratitude  which  the  present  generation  owes  to 
them,  still  the  task  of  assembling  correct  likenesses  of  so  many  men 
whose  years  of  activity  were  distributed  through  the  entire  history 
of  the  State  seemed  almost  an  impossible  undertaking,  A  com- 
mittee was  appointed  for  the  purpose  of  making  an  effort  to  collect 
the  pictures.  After  much  labor  and  correspondence  the  commit- 
tee finally  procured  the  pictures  of  all  of  the  judges  with  the 
single  exception  of  Chief  Justice  Joseph  Phillips,  who  was  ap- 
pointed chief  justice  October  9,  1818,  and  served  until  July  4,  1822. 
Up  to  this  time  we  have  been  unable  to  procure  his  portrait. 

After  it  was  ascertained  that  the  undertaking  was  to  be  in  a 
large  and  unexpected  degree  successful,  it  was  thought  that  the 
unveiling  of  these  portraits  should  be  made  an  event  of  a  public 
nature,  in  which  members  of  the  bar  of  the  State  should  be  in- 
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vited  to  participate.  Recognizing  the  efficiency  of  the  State  Bar 
Association  in  managing  public  functions  of  this  character,  as  well 
as  the  propriety  of  such  a  course,  it  was  decided  to  place  the  whole 
matter  in  the  hands  of  the  officials  of  that  association.  They  cheer- 
fully accepted  the  duty  and  assumed  the  responsibility  of  calling 
this  meeting,  and  I  feel  very  sure  that  when  we  have  concluded  the 
program  which  has  been  arranged  by  the  association,  all  will  agree 
that  the  association  has  maintained  its  reputation  for  doing  all 
things  well  which  it  undertakes. 

It  is  my  pleasure,  on  behalf  of  the  court,  to  welcome  you  one 
and  all  to  this  meeting.  We  sincerely  hope  that  you  will  feel  that 
this  is  your  meeting,  and  that  you  will  enjoy  not  only  the  public 
addresses  that  are  to  follow,  but  that  you  will  also  enjoy  and  im- 
prove the  opportunity  thus  afforded  of  renewing  old  friendships 
and  of  forming  new  ones.  The  reglalar  call  of  the  docket  for  the 
day  has  been  set  over  until  to-morrow.  The  court  is  not  in  ses- 
sion except  for  the  purpose  of  carrying  out  the  part  of  the  program 
assigned  to  it  We  hope  that  you  will  enter  into  the  spirit  of  this 
occasion  and  enjoy  it  to  the  utmost;  and  I  think  I  do  not  in  the 
least  imperil  the  dignity  of  the  court  when  I  say  that,  if  necessary 
for  your  pleasure,  a  general  immunity  order  from  punishment  for 
contempt  will  be  entered,  so  that  you  may  be  unrestrained  in  the 
pleasure  of  this  occasion. 

The  committee  in  charge  of  the  program  for  the  exercises 
which  are  to  follow  has  very  appropriately  divided  the  history  of 
the  court  into  three  epochs  and  assigned  a  speaker  to  the  period 
under  each  of  our  constitutions.  We  will  noW  be  addressed  by 
Judge  Edward  C.  Kramer,  of  St.  Clair  county,  on  the  subject  of 
"The  Supreme  Court  under  the  Constitution  of  1818." 

Mr.  Kramer  spoke,  in  part,  as  follows : 

The  constitution  of  1818  provided  that  the  judicial  power  of 
the  State  should  be  vested  in  one  Supreme  Court  and  such  inferior 
courts  as  the  General  Assembly  should  from  time  to  time  ordain 
and  establish.  It  provided  that  its  sessions  should  be  held  at  the 
seat  of  government;  that  it  should  have  appellate  jurisdiction  only, 
except  in  cases  relating  to  the  revenue,  in  cases  of  mandamus,  and 
in  such  cases  of  impeachment  as  might  be  required  to  be  tried  be- 
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fore  it;  that  the  court  should  consist  of  a  chief  justice  and  three 
associates,  with  a  provision  that  the  number  of  justices  might  be 
increased  by  the  General  Assembly  after  the  year  1824.  It  pro- 
vided that  the  justices  of  the  Supreme  Court  and  the  judges  of 
the  inferior  courts  should  be  appointed  by  joint  ballot  of  both 
branches  of  the  General  Assembly  and  commissioned  by  the  Gov- 
ernor, and  hold  their  offices  during  good  behavior  until  the  end  of 
th^  first  session  of  the  General  Assembly  which  should  be  begun 
and  held  after  the  first  day  of  January,  1824,  at  which  time  their 
commissions  should  expire;  and  until  that  time  the  justices  of  the 
Supreme  Court  should  hold  circuit  courts,  but  after  that  time  the 
justices  of  the  Supreme  Court  should  be  commissioned  during  good 
behavior  and  should  not  hold  the  circuit  courts  unless  required  by 
law.  The  salaries  of  the  first  judges  were  fixed  at  $1000.  It  pro- 
vided that  the  judges  thereafter  appointed  should  have  adequate 
and  competent  salaries,  which  should  not  be  diminished  during 
their  continuance  in  office. 

The  first  General  Assembly  of  the  new  State  met  at  Kaskaskia 
on  the  5th  day  of  October,  18 18,  and  on  the  9th  day  of  October 
selected  our  first  Supreme  Court  by  appointing  Joseph .  Phillips 
chief  justice  and  Thomas  C.  Browne,  John  Reynolds  and  William 
P.  Foster  associate  justices.  Under  the  provisions  *of  the  constitu- 
tion they  were  to  hold  their  respective  offices  until  the  end  of  the 
first  session  of  the  General  Assembly  which  should  be  begun  and 
held  after  the  first  day  of  January,  1824.  William  P.  Foster,  on 
the  7th  day  of  July,  1819,  resigned  his  position  as  associate  jus- 
tice, and  William  Wilson  was  on  the  7th  day  of  August,  1819,  ap- 
pointed to  succeed  him.  Chief  Justice  Phillips,  on  the  4th  day  of 
July,  1822,  resigned  his  position  to  become  a  candidate  for  Gov- 
ernor, and  Thomas  Reynolds  was  on  the  31st  day  of  August,  1822, 
appointed  to  succeed  him.  The  court  as  thus  constituted  contin- 
ued until  the  convening  of  the  first  session  of  the  General  As- 
sembly which  met  after  the  first  day  of  January,  1824.  On  the 
30th  day  of  December,  1824,  the  General  Assembly  appointed  Wil- 
liam Wilson  chief  justice,  Thomas  C.  Browne,  Samuel  D.  Lock- 
wood  and  Theophilus  W.  Smith  associate  justices,  who  were  all 
commissioned  January  19,  1825.  The  court  as  thus  constituted 
continued  until  1841,  when  the  number  of  associate  justices  was 
increased  to  eight. 


12  Unveiling  of  Portraits  [250  01. 

The  General  Assembly  of  1824  provided  that  the  Supreme  Court 
should  perform  appellate  duties  only,  and  reduced  their  salaries  to 
$800  per  annum.  An  act  was  passed  dividing  the  State  into  five 
judicial  circuits  and  judges  were  appointed  to  hold  the  circuit 
courts.  In  addition  to  the  judicial  duties  of  the  Supreme  Court 
the  judges  were  directed  by  the  General  Assembly  to  prepare  a 
revision  of  the  laws  and  report  to  the  next  General  Assembly.  It 
was  found,  however,  that  the  duties  thi^s  imposed  upon  the  su- 
preme judges  were  not  sufficient  to  occupy  their  time  and  the  peo- 
ple felt  that  they  were  not  earning  the  salaries  provided  for  them. 
During  this  time  there  were  many  exciting  political  questions  be- 
fore the  people.  The  circuit  judges  took  a  lively  interest  in  their 
settlement,  and  the  people  felt  that  they  permitted  their  interest  in 
these  questions  to  affect  them  in  the  discharge  of  their  judicial 
duties.  For  these  reasons  the  circuit  courts  became  unpopular,  and 
the  General  Assembly,  on  the  12th  day  of  January,  1827,  repealed 
the  act  creating  the  circuit  courts  and  again  required  the  supreme 
judges  to  perform  circuit  duties  and  increased  their  salaries  to 
$1000  per  annum.  The  supreme  judges  performed  the  circuit  du- 
ties until  the  7th  day  of  January,  1835,  with  the  exception  that  on 
the  8th  day  of  January,  1829,  the  General  Assembly  appointed  a 
circuit  judge  to  aid  them  in  holding  circuit  court  and  fixed  his 
circuit  north  of  the  Illinois  river. 

On  the  7th  day  of  January,  1835,  the  General  Assembly  passed 
an  act  relieving  the  justices  of  the  Supreme  Court  from  circuit 
•duties  and  appointed  other  judges  to  hold  the  circuit  courts.  This 
condition  continued  until  the  loth  day  of  February,  1841,  when  the 
General  Assembly  repealed  all  former  laws  authorizing  circuit 
judges  to  hold  the  circuit  courts  and  appointed  five  additional  as- 
sociate justices  of  the  Supreme  Court  and  again  required  the 
judges  of  this  court  to  perform  the  circuit  duties.  This  system 
continued  until  the  adoption  of  the  constitution  of  1848.  The  five 
additional  associate  justices  appointed  were  Thomas  Ford,  Sidney 
Breese,  Walter  B.  Scates,  Samuel  H.  Treat  and  Stephen  A.  Doug- 
las, who  were  all  commissioned  February  15,  1841.  They,  with 
Chief  Justice  Wilson  and  Associate  Justices  Samuel  D.  Lockwood, 
Thomas  C.  Browne  and  Theophilus  W.  Smith,  constituted  the 
court.  William  Wilson  continued  as  chief  justice,  holding  his  of- 
fice until  the  adoption  of  the  constitution  in   1848.     Samuel  D. 
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Lockwood,  Thomas  C.  Browne  and  Samuel  H.  Treat  continued  as 
associate  justices  until  1848.  Thomas  Ford,  on  the  first  day  of 
August,  1842,  resigned  on  his  election  as  Governor  of  the  State. 
John  D.  Caton  was  on  the  20th  day  of  August,  1842,  appointed  by 
the  Governor  to  succeed  him,  and  continued  in  office  until  the 
6th  day  of  March,  1843,  when  John  M.  Robinson  was  appointed 
by  the  General  Assembly,  who  continued  in  office  until  the  day  of 
his  death,  April  27,  1843.  ^^  ^^  second  day  of  May,  1843,  John 
D.  Caton  was  re-appointed  by  the  Governor  to  succeed  Justice 
Robinson,  and  on  the  17th  day  of  February,  1845,  he  was  appointed 
by  the  General  Assembly  and  continued  in  office  until  1848.  Sid- 
ney Breese  on  the  19th  day  of  December,  1842,  resigned  as  as- 
sociate justice  on  his  election  to  the  United  States  senate,  and 
James  Semple  was  on  the  i6th  day  of  January,  1843,  appointed  by 
the  General  Assembly  to  succeed  him  and  continued  in  office  until 
August  16,  1843,  when  he  resigned,  and  on  the  same  day  James 
Shields  was  appointed  by  the  Governor  to  succeed  him,  who  con- 
tinued in  office  until  the  2d  day  of  April,  1845,  ^^  which  time  he 
resigned  and  Gustavus  Koemer  was  appointed  by  the  Governor  to 
fill  the  vacancy  thus  occasioned.  Justice  Koerner  continued  in  of- 
fice under  this  appointment  until  the  session  of  the  General  As- 
sembly in  1845-46,  when  he  was  appointed  by  that  body  and 
continued  in  office  until  1848.  Theophilus  W.  Smith  resigned  his 
position  on  the  26th  day  of  December,  1842,  and  on  the  4th  day 
of  February,  1843,  Richard  M.  Young  was  appointed  by  the  Gen- 
eral Assembly  to  succeed  him  and  continued  in  office  until  Janu- 
ary 26,  1847,  when  he  resigned,  and  Jesse  B.  Thomas,  on  the 
27th  day  of  January,  1847,  was  appointed  by  the  General  Assembly 
and  continued  in  office  until  1848.  Stephen  A.  Douglas,  on  June 
28,  1843,  resigned,  and  Jesse  B.  Thomas  was  on  the  6th  day  of 
August,  1843,  appointed  by  the  Governor  to  succeed  him.  He  con- 
tinued in  office  under  this  appointment  until  August  8,  1845,  when 
he  resigned,  and  Norman  H.  Purple  was  appointed  by  the  Gov- 
ernor to  succeed  him.  Justice  Purple  continued  under  this  ap- 
pointment until  December  19,  1846,  when  he  was  appointed  by  the 
General  Assembly  and  continued  in  ofTice  until  1848.  Walter  B. 
Scates,  on  January  11,  1847,  resigned  and  was  succeeded  by  Wil- 
liam A.  Denning,  who  was  appointed  by  the  General  Assembly  on 
the  19th  day  of  January,  1847,  and  served  until  1848. 
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It  thus  appears  that  William  Wilson  was  chief  justice,  Thomas 
C.  Browne,  Samuel  D.  Lockwood,  Samuel  H.  Treat,  John  D.  Ca- 
ton,  Norman  H.  Purple,  Gustavus  Koerner,  William  A.  Denning 
and  Jesse  B.  Thomas  were  associate  justices  at  the  time  of  the 
adoption  of  the  constitution  in  1848.  These  pioneers  of  the  law 
blazed  the  way  and  laid  the  foundation  of  our  jurisprudence.  For 
the  manner  in  which  they  discharged  their  duties,  the  bench  and 
the  bar  of  to-day  owe  them  a  debt  of  gratitude. 

Some  lawyers  of  the  present  time  undertake  to  minimize  the 
work  of  our  early  judges  by  contending  that  the  matters  submit- 
ted to  them  for  determination  were  unimportant  and  of  no  great 
concern.  This  is  a  mistaken  idea.  It  is  true  that  the  amounts  in- 
volved were  not  so  great  as  in  late;r  litigation  but  the  principles 
were  the  same,  and  it  should  be  borne  in  mind  that  these  early 
judges  were  engaged  in  formulating  and  laying  down  principles 
of  law.  Complaints  are  often  made  that  their  opinions  are  too 
short,  and  that  this  indicates  that  they  did  not  measure  up  to  the 
standard  of  the  later  judges.  No  just,  unfavorable  criticism  can 
be  passed  upon  them  or  their  work  on  this  account.  Our  early 
judges  had  but  few  precedents  to  cite, — in  fact,  they  were  employed 
in  precedent-making.  Their  decisions,  in  the  main,  were  clear  and 
concise  statements  of  legal  principles,  and  are,  as  a  rule,  main- 
tained as  the  law  to  this  day.  Their  opinions  are  reported  in  the 
first  nine  volumes  of  the  Supreme  Court  Reports.  They  include 
Breese's  report,  the  four  Scammon  reports  and  the  first  four  Gil- 
man.  These  volumes  may  well  be  called  the  foundation  upon  which 
our  judicial  system  is  constructed.  They  contain  11 78  reported 
cases,  many  of  which  involved  and  settled  important  matters. 
Many  important  provisions  of  the  constitution  were  construed. 
Some  of  them  so  engrossed  the  people  that  they  were  not  easy  of 
solution.  The  slavery  question,  ever  a  burning  issue,  gave  them 
no  little  trouble.  The  constitution,  notwithstanding  the  provisions 
of  the  ordinance  of  1787,  permitted  the  indenturing  of  servants. 
This  fastened  upon  the  people  a  system  of  limited  slavery,  and  the 
status  of  indentured  servants  and  their  children  had  to  be  fixed. 
While  the  Federal  fugitive  slave  laws  had  to  be  observed,  yet  the 
rights  of  a  slave  voluntarily  brought  within  the  borders  of  the 
State  had  to  be  determined  long  before  the  Dred  Scott  decision. 
It  was  during  these  excitmg  timfes  that  Elijah  P.  Lovejoy  was 
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assassinated  at  Alton.  The  Mormon  troubles  gave  them  no  little 
concern.  Joseph  Smith,  the  Mormon  prophet,  and  his  brother, 
Hiram,  were  assassinated.  The  Black  Hawk  war  occurred  during 
this  period.  The  Indian,  while  he  remained,  was  always  trouble- 
some, and  yet  he  had  rights  that  had  to  be  protected.  The  people 
kept  themselves  worked  up  to  a  high  tension  on  these  questions, 
and  it  was  worth  the  political  life  of  a  judge  to  decide  many  of 
these  matters  when  they  found  their  way  into  the  courts,  but  it 
can  be  said  for  the  supreme  judges,  that  as  a  rule  they  measured 
up  to  the  situation  and  decided  these  political  questions,  as  they 
did  all  others,  without  fear  or  favor. 

The  Supreme  Court  of  the  State  of  Illinois  has  always  stood 
high  in  the  estimation  of  judges  of  other  States,  and  it  was  such 
judges  as  Wilson,  Lockwood,  Breese,  Caton,  Treat,  Scates,  Koer- 
ner,  Purple,  and  others  that  we  have  here  mentioned,  that  caused 
it  to  take  a  high  rank  in  the  beginning. 

"The  Supreme  Court  under  the  Constitution  of  1848*' 
was  the  subject  assigned  to  Mr.  S.  S.  Gregory,  of  Chicago, 
who  spoke,  in  part,  as  follows : 

I  am  not  certain  that  the  mere  dry  statement  of  what,  if  not 
familiar,  is  at  least  accessible  to  all,  possesses  much  of  interest  for 
an  occasion  of  this  character,  yet  perhaps  some  such  outline  is 
necessary;  and  besides,  it  may  afford  a  kind  of  compendious  view 
of  the  changes  in  the  constitution  and  membership  of  the  court 
that  will  suggest  and  recall  to  the  older  members  of  the  profession 
and  those  familiar  w^ith  the  history  of  our  State  much  more  than 
is  here  set  down. 

By  section  2  of  article  5  of  the  constitution  of  1848  it  was 
provided  that  the  Supreme  Court  should  consist  of  three  judges; 
by  section  3,  that  the  State  should  be  divided  into  three  grand 
divisions  and  that  one  judge  should  be  elected  from  each  division ; 
by  section  4,  that  the  office  of  one  of  the  judges  should  be  vacated 
after  the  first  election  held  under  that  article  in  three  years,  of  one 
in  six  years  and  one  in  nine,  this  to  be  determined  by  lot,  so  that 
one  judge  should  thereafter  be  elected  every  three  years  for  the 
full  term  of  nine  years.  The  first  election  was  held  September  4, 
1848,  the  second  in  June,  1852,  and  the  regular  time  for  the  elec- 
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tion  was  every  three  years  thereafter.  The  constitution  provided 
that  the  terms  of  the  judges  first  elected  should  begin  on  the  first 
Monday  of  December,  1848,  but  made  no  provision  as  to  the  six 
months  between  December  and  June.  This  was  covered  by  an  act 
of  the  General  Assembly  declaring  that  the  judges  should  continue 
in  office  until  their  successors  were  elected  and  qualified. 

At  the  first  election  Judge  Caton  and  Judge  Treat,  who  were 
members  of  the  court,  and  Lyman  Trumbull,  were  elected  from 
the  third,  (afterwards  the  northern,)  the  second,  (afterwards  the 
central,)  and  the  first,  (afterwards  the  southern,)  grand  divisions, 
respectively.  Judge  Treat  was  by  lot  selected  for  the  full  term 
of  nine  years,  Judge  Caton  for  six  and  Judge  Trumbull  for  three. 
The  new  court  convened  for  the  first  time  at  Mount  Vernon  in 
December.  Judge  Trumbull  resigned  as  of  July  4,  1853,  and  Wal- 
ter B.  Scates  was  elected  as  his  successor  June  5,  1854.  Judge 
Treat  resigned  on  March  23,  1855,  having  been  appointed  district 
judge  of  the  United  States  for  the  southern  district  of  this  State, 
and  was  succeeded  by  Onias  C.  Skinner,  elected  June  4,  1855. 
Judge  Scates  resigned  in  the  spring  of  1857,  and  Sidney  Breese 
was  elected  as  his  successor  November  3  of  that  year.  Judge  Skin- 
ner resigned  April  19,  1858,  and  on  the  same  day  Pinkney  H. 
Walker  was  appointed  as  his  successor.  Judge  Caton  resigned 
January  9,  1864,  after  a  service  of  nearly  twenty-two  years.  Cory- 
don  Beckwith  was  appointed  as  his  successor  January  7,  1864, 
serving  until  June  6  of  the  same  year,  when,  his  term  having  ex- 
pired, Charles  B.  Lawrence  was  elected  to  succeed  him.  These 
three  judges  (Walker,  Breese  and  Lawrence,)  constituted  the  court 
from  that  time  until  it  was  re-organized  under  the  present  consti- 
tution. 

No  very  material  changes  in  the  jurisdiction  of  the  court  were 
made  by  the  constitution  of  1848,  though  its  original  jurisdiction 
was  extended  to  embrace  proceedings  on  habeas  corpus.  The  de- 
cisions of  the  court  under  that  constitution  are  contained  in  vol- 
umes 10  (5  Gilm.)  to  54  of  the  Illinois  Reports,  both  inclusive. 

The  period  during  which  the  constitution  of  1848  was  in  force 
was  fraught  with  great  events  in  this  State,  and,  indeed,  through- 
out the  world.  Illinois  was  then  a  great  agricultural,  rather  than 
a  trading  and  commercial,  commonwealth.  Its  institutions  had 
ratlter  a-  bucolic  flavor  at  the  beginning  of  this  epoch,  and,  indeed. 
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the  decisions  6i  the  court  were  sometimes  thus  colored.  Printed 
abstracts  were  first  required  in  1855,  when  the  agenda  docket  was 
introduced,  and  printed  briefs  followed  the  next  year.  The  jus- 
tices received  the  munificent  salary  of  $1200  per  year. 

Did  time  permit,  I  could  wish  to  say  something  of  the  great 
lawyers  who  practiced  before  the  court,  but  I  must  not  stop  even 
to  name  them.  Their  learning  and  talents  were  no  inconsiderable 
factor  in  contributing  to  the  streng^  and  solidity  of  the  judgments 
of  the  court. 

This  was  a  time  of  building  up  in  the  history  of  our  State.  In 
1848  our  population  was,  approximately,  800,000.  It  had  reached 
2,500,000  in  1870.  Our  great  system  of  railways  was  first  devel- 
oped in  this  period,  and  probably  our  material  progress,  both  in 
State  and  nation,  was  never  more  rapid  and  substantial  in  the 
same  space  of  time  than  in  these  teeming  years.  Within  this 
period  the  first  trans-continental  railway  (really  initiated  by  Judge 
Breese)  was  built,  the  first  Atlantic  cable  was  laid,  a  sound  and 
national  currency  was  established,  and  there  began  that  astound- 
ing progress  in  the  accumulation  of  national,  corporate  and  indi- 
vidual wealth  which  has  now  reached  such  a  point  as  almost  to  pass 
comprehension.  Yet,  as  we  look  back,  we  find  it  difficult  to  turn 
our  attention  to  these  achievements,  for  in  these  years  the  great 
contest  over  human  slavery  which  so  engaged  our  people,  after 
calling  forth  the  glowing  eloquence,  the  profound  constitutional 
learning  and  the  loftiest  philanthropy  of  teacher,  poet,  preacher, 
statesman  and  orator,  was  transferred  to  camp  and  field  and  its 
fateful  issue  committed  to  the  dread  arbitrament  of  war,  and  from 
that  long,  titanic  and  awful  struggle  the  nation  emerged  purified, 
indeed,  and  glorified,  but  a  new  and  re-created  nation, — a  mighty 
world  power, — something  different,  and,  in  a  measure,  strange  to 
us.    The  old  order  changeth. 

It  almost  seems  trite,  even  in  this  connection,  to  refer  to  the 

immortal  Lincoln,  yet  it  was  before  the  court  of  which  I  have 

spoken  that  he  practiced  his  and  our  profession.     Here  was  his 

home,  and  here  he  rests  near  the  scenes  of  his  early  struggles  and 

his  glorious  triumphs.    And  how  can  we  here  and  now  escape  the 

thought  of  him?    Born  in  obscurity,  reared  in  want  and  poverty, 

denied  almost  all.  the  advantages  of  education,  the  plainest  of  the 
i  5  0  —  2 
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plain  people,  he  stands  to-day  secure  in  the  Pantheon  of  Nations, 
the  great  colossal  figure  of  his  age  and  time.  May  the  inspiration 
of  his  great  character,  that  full  measure  jof  devotion  and  sacrifice 
which  marked  his  consecration  to  the  great  cause  of  human  free- 
dom and  popular  government,  guide  and  lead  our  people  back  from 
sordid,  venal  and  unworthy  standards  to  common  honesty  in  their 
political  activities  and  to  a  high  and  patriotic  devotion  to  public 
and  to  civic  duty. 

Hon.  W.  R.  Curran,  of  Pekin,  next  addressed  the  audi- 
ence, his  subject  being,  **The  Supreme  Court  under  the 
Constitution  of  1870."    Mr.  Curran  said,  in  part: 

The  acquisition  of  the  Northwest  Territory  by  George  Rogers 
Clark  and  his  band  of  intrepid  frontiersmen  is  one  of  the  most 
momentous  facts  in  the  history  of  modem  civilization.  Time  fails 
to  tell  of  the  great  results  this  event  made  possible,  but  not  least 
among  the  number  is  the  fact  that  the  cession  to  the  general  gov- 
ernment by  the  State  of  Virginia  of  this  magnificent  land, — in 
extent  and  value  the  foundation  and  site  of  an  empire  within  it- 
self,— made  feasible  the  ratification  of  the  Federal  constitution  by 
the  parent  States  and  finally  determined  that  this  should  be  a 
nation  and  not  a  confederation.  Within  the  borders  of  this  garden 
of  the  world  has  mingled  the  blood  of  the  Puritan,  the  Cavalier 
and  the  sons  of  continental  Europe,  fused  in  a  common  melting 
pot,  which  has  made  the  strongest  and  most  virile  race  of  men  that 
has  ever  trod  the  earth. 

How  fitting  is  it,  then,  that  within  this  land  and  by  this  com- 
bination of  people  should  be  founded  the  "Illini,"  with  a  represen- 
tative government  based  on  a  written  constitution, — the  foremost 
State  ampng  the  sisterhood  of  five  States  founded  in  the  great  ter- 
ritory,— and  that  within  a  period  less  than  a  century  after  the  adop- 
tion of  its  first  constitution  it  should  stand  thitd  among  the  States 
*  of  the  nation.  This  result  has  followed  as  the  harvest  follows  seed 
time  or  fulfillment  follows  prophecy.  With  this  free,  aggressive, 
composite,  industrious  people  to  build  the  State  on  this  fertile, 
sunlit  soil,  how  doubly  fitting  is  it  that  it  should  be  called  Illi- 
nois— ^the  Land  of  Man !  In  the  processes  of  growth  of  the  State 
from  its  virgin  wilderness  to  its  present  development  her  states- 
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men  have  been  loyal  to  the  landmark  set  by  the  fathers.  They 
have  declared  by  act  and  deed  that  among  their  chief  objects  in 
creating  a  more  perfect  government  was  "to  establish  justice." 
They  understood  that  "Justice,  sir,  is  the  great  interest  of  man 
on  earth."  The  adoption  of  a  new  constitution  from  time  to  time 
has  been  but  the  expansion  of  the  fundamental  law  of  the  State  to 
its  increased  growth,  changed  needs  and  environment.  The  con- 
stitution of  1870,  in  its  establishment  of  courts,  and  the  courts 
that  have  been  created  under  its  provisions,  together  with  the 
judgment  and  decrees  entered  by  those  courts  since  the  admission 
of  the  State  into  the  Union,  constitute  at  this  time  the  answer  of 
Illinois  to  the  question,  How  shall  justice  be  established  among 
men? 

The  present  constitution  was  ratified  by  the  people  of  Illinois 
and  went  into  force  Aug^ist  8,  1870.  The  Supreme  Court  of  the 
State  was  organized  under  this  constitution  at  the  September  term 
of  the  same  year.  The  number  of  judges  had  been  increased  to 
seven.  Mr.  Justice  Charles  B.  Lawrence  was  chief.  The  associ- 
ate justices  were  Pinkney  H.  Walker,  John  M.  Scott,  Anthony 
Thornton,  Sidney  Breese,  William  K.  McAllister  and  Benjamin 
R.  Sheldon.  The  first  reported  opinion  of  the  court  as  then  organ- 
ized is  Mason  v.  Burton,  in  the  54th  111.  349.  There  were  on  the 
docket  for  trial  at  that  term  640  cases.  The  large  number  is  ac- 
counted for  by  the  fact  that  formerly  only  two  terms  of  the  court 
were  held  each  year.  In  addition  to  these  judges  there  have 
served,  who  are  now  deceased.  Justices  John  Scholfield,  T.  Lyle 
Dickey,  David  J.  Baker,  John  H.  Mulkey,  Damon  G.  TunnicliflFe, 
Benjamin  D.  Magruder,  Jacob  W.  Wilkin,  Joseph  M.  Bailey,  Jesse 
J.  Phillips,  James  B.  Ricks  and  Guy  C.  Scott.  There  have  served, 
those  who  are  yet  living.  Justices  Simeon  P.  Shope,  Alfred  M. 
Craig,  Joseph  N.  Carter,  Carroll  C.  Boggs,  and  the  justices  now 
serving,  James  H.  Cartwright,  John  P.  Hand,  William  M.  Farmer, 
Alonzo  K.  Vickers,  Orrin  N.  Carter,  Frank  K.  Dunn  and  George 
A.  Cooke. 

The  power,  influence  and  importance  of  a  court  of  last  resort 
depend  somewhat  upon  its  environment;  upon  the  extent  of  ter- 
ritory over  which  it  exercises  jurisdiction;  the  subject  matters  of 
its  jurisdiction;  the  prevalence  of  peace  or  war;  the  number  of 
population;    the  wealth  and  business  activities  of  the  communities 
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that  constitute  the  State;  the  stage  of  development  in  civilization 
of  the  people;  the  growth  of  industrial  appliances;  the  mental 
activity  among  the  people;  the  means  of  transportation  of  ma- 
terials, people  and  ideas;  the  efficiency  or  lack  of  efficiency  of  the 
prevailing  financial  system;  the  law-abiding  character  of  the  peo- 
ple cf  the  State,  together  with  its  conditions  of  general  business 
prosperity  or  depression, — all  have  their  effect  upon  the  mass  and 
character  of  the  work  of  the  court.  They  tend  to  determine  not 
only  the  number  but  the  character  and  importance  of  the  cases 
submitted  for  determination,  as  well  as  the  value  and  influence  of 
the  opinions  when  rendered. 

When  democracy  is  in  the  throes  of  growth  and  the  average 
man  is  asserting  that  he  is  entitled  to  have,  and  will  have,  exactly 
the  same  thing  on  exactly  the  same  terms  as  any  other  man ;  when 
a  large  number  of  men  bar  the  way  and  say  they  shall  not;  the 
State  must  needs  bear  the  pains  of  its  growth  and  her  constitution 
feel  the  tension  of  the  conflict.  Both  the  rights  of  things  and 
the  rights  of  persons  must  be  justly  safeguarded  by  the  court,  and 
all  the  parties  to  the  throes  and  conflicts  that  ceaselessly  follow 
must  be  held  with  a  steady  hand  within  the  fundamental  law  of 
the  land.  These  conditions  have  thrown  upon  the  Supreme  G>urt 
a  mass  of  litigation,  in  the  number  of  the  cases  and  importance  of 
the  questions  involved,  since  the  adoption  of  the  present  constitu- 
tion, almost  appalling,  and  it  has  been  thought  in  some  quarters  a 
menace  to  the  efficiency  of  the  work  of  the  court.  In  May,  1881, 
attention  was  called  in  the  North  American  Review  to  the  condi- 
tion of  the  docket  of  the  Supreme  Court  of  the  United  States,  and 
emphasis  put  on  the  fact  that  in  that  court,  with  nine  judges  to 
dispatch  the  business  of  the  court,  a  docket  containing  an  average 
of  390  cases  a  year  was  a  matter  of  serious  consequence.  When 
we  consider  that  the  Supreme  Court  of  this  State,  consisting  of 
seven  judges,  commenced  the  September  term  of  1870  with  a 
docket  of  640  cases;  that  in  1877  *^c  Appellate  Court  of  four  di- 
visions, with  twelve  justices,  was  created  to  relieve  the  docket  of 
the  Supreme  Court,  and  that  the  Appellate  Court,  in  the  thirty- 
four  years  of  its  existence,  has  disposed  of  more  than  16,000  cases, 
reported  in  153  volumes  of  Reports,  most  of  which  cases  did  not 
reach  the  Supreme  Court  either  by  appeal  or  writ  of  error;   and 


further  considering  that  notwithstanding  this  aid  in  the  work  the  ' 
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Reports  of  this  court  for  the  forty  years  of  its  present  organiza- 
tion have  had  added  to  their  number  182  volumes,  making  the 
246th  Illinois  the  last  report  on  the  shelf;  when  we  further  con- 
sider that  for  more  than  fifteen  years  the  reported  opinions  of  the 
court  have  averaged  about  600  per  year,  and  that  during  the  fiscal 
year  from  December,  1909,  to  and  including  October,  1910, — five 
terms  of  court, — ^there  were  693  cases  disposed  of,  including  peti- 
tions for  writs  of  certiorari  to  the  Appellate  Court,  in  which  opin- 
ions were  not  written,  making  an  average  of  more  than  two  and 
one-half  cases  per  working  day  of  the  court  during  that  period, — 
we  commence  to  get  a  glimpse  of  the  volume  of  work  that  has 
been  performed  by  the  court  in  the  past  and  what  confronts  it  now. 
It  is  a  matter  of  increasing  wonder  to  the  bar  and  people  of  the 
State  that  the  labor  has  been  so  ably,  promptly  and  efficiently  per- 
formed. When  we  further  consider  that  at  the  October  term,  1910, 
opinions  were  prepared  in  every  case  submitted  and  that  those 
opinions  were  all  adopted  and  filed  as  the  final  opinions  of  the 
court,  except  nine,  then  it  is  truly  said  that  in  Illinois  justice  is 
not  delayed.  The  oft  quoted  adage  of  Mr.  Gladstone,  "Justice  de- 
layed is  justice  denied,"  has  not  applied  to  this  jurisdiction. 

Of  the  mass  of  cases  decided,  by  far  the  greater  portion  have 
involved  only  private  rights  or  wrongs, — questions  of  vital  and 
tragic  interest  to  the  parties  involved  but  not  important  to  the 
general  public  or  affecting  in  any  way  public  rights;  but  in  the 
perpetuation  of  a  State,  justice  to  the  individual,  the  weak,  the 
ignorant  and  the  defenseless  is  as  vital  as  to  the  many,  the  wise, 
the  strong.  If  this  were  not  so,  it  would  be  truly  said  of  us  as 
was  said  in  the  dawn  of  time  in  the  Hebrew  tongue  of  a  like 
condition : 

"Your  memorable  sayings  are  proverbs  of  ashes. 
Your  defenses  are  defenses  of  clay." 

Many  of  the  cases,  however,  have  involved  grave  constitutional 
questions  and  matters  of  great  public  moment  that  have  gone  deep 
down  to  the  sources  of  feeling  and  prejudice  of  the  people,  the 
wise  and  just  solution  of  which  was  of  far-reaching  public  effect 
and  rendered  more  firm  and  secure  the  foundations  of  the  State. 

A  study  of  the  decisions  of  the  court  as  a  whole  reveals  the 
fact  that  the  guiding  star  of  the  ship  of  state  is  fixed  and  stands 
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out  clear  in  the  horizon.  The  work  has  been  well  and  patriotic- 
ally done  by  these  servants  of  the  people  entrusted  with  this  great 
power.  The  opinions  of  the  court  have  the  respect  and  approval 
of  the  people,  the  bench  and  the  bar  of  Illinois  and  the  respect  of 
the  supreme  tribunals  of  our  sister  States.  No  better  test  of  the 
standing  of  the  opinions  of  the  Supreme  Court  of  Illinois  in  the 
courts  of  last  resort  of  the  nation  can  be  found  than  by  a  compari- 
son of  the  frequency  of  their  quotation  in  the  opinions  of  those 
courts.    This  is  an  unconscious  tribute  to  merit. 

The  real  power  of  a  supreme  tribunal  is  not  in  the  great,  strong 
wind  that  rends  the  mountains  and  breaks  in  pieces  the  rocks;  it 
is  not  in  the  earthquake  that  shaketh  the  foundations  of  the  State ; 
it  is  not  in  the  fire,  but  in  "the  still  small  voice"  of  reason,  that 
coraeth  to  its  own  after  the  wind,  the  earthquake  and  fire  of  politi- 
cal upheaval  have  passed  by.  ^ts  power  is  the  power  of  the  spirit, 
its  influence  moral,  restraining  and  governing  the  minds  of  men. 

Criticism  of  judicial  acts  is  like  the  clouds  of  the  night  that 
linger  through  the  morning's  breaking  light.  As  the  sun  comes 
they  roll  away  and  leave  behind  them  perfect  day.  As  time  passes, 
the  wisdom  of  the  labor  of  the  court  stands  out  a  monument  to 
the  memory  of  the  minds  who  have  wrought.  To  the  living  who 
have  passed  from  service  in  this  court,  and  the  friends  and  fellows 
of  those  who  have  passed  through  the  gates  to  service  on  the  other 
side,  we  can  say  that  their  duties  here  have  been  performed  in 
honor.  They  have  the  consciousness  that  "a  just  and  wise  mag- 
istrate is  a  blessing  as  extensive  as  the  country  to  which  he  be- 
longs; a  blessing  that  includes  all  other  blessings  whatsoever  that 
relate  to  this  life." 

To  the  State  of  Illinois  we  can  truthfully  say,  whatever  criti- 
cism may  be  made  of  others,  the  integrity  of  the  Supreme  Court 
of  Illinois  has  never  been  questioned.  It  has  always  stood,  and 
now  stands,  above  suspicion.  The  slimy  trail  of  the  serpent  of 
political  slander  has  never  crossed  its  threshold.  No  charge  of 
dishonor  has  ever  been  made. 

We  do  but  honor  ourselves  and  the  State  when  we  hang  the 
portraits  of  these  public  servants  in  this  beautiful  temple  dedicated 
to  justice.  No  greater  honor  can  come  to  man  than  to  be  held 
worthy  by  his  fellows  to  minister  in  her  courts. 
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The  exercises  closed  with  a  response  in  behalf  of  the 
court  by  Mr.  Justice  Cartwright,  who  spoke,  in  part,  as 
follows : 

On  the  first  Monday  of  August,  in  the  year  1818,  a  convention 
of  thirty-three  delegates  met  at  Kaskaskia  to  frame  a  constitution 
as  a  basis  for  admission  to  the  union  of  States.  In  that  instru- 
ment, which  was  to  be  the  fundamental  law  of  the  new  State,  they 
declared  the  objects  which  they  sought  to  attain,  and  the  object 
which  was  first  in  their  minds  and  first  found  expression  in  their 
words  was  "to  establish  justice."  That  is  not  only  the  chief  ob- 
ject of  all  good  government,  but  it  is  necessary  to  the  existence  of 
organized  society.  When  men  are  brought  into  relations  with  each 
other,  any  plan  for  their  government  and  the  protection  of  their 
rights  and  interests  must  have  its  foundation  in  the  principles  of 
justice  and  provide  for  making  them  effective.  The  legitimate  ob- 
ject of  written  law  created  by  legislative  action  is  to  establish  just 
rules  of  conduct,  and  that  is  the  aim. of  the  unwritten  rules  regu- 
lating the  relations  of  men  to  each  other  as  declared  by  the  courts. 
Justice  is  the  sure  foundation  of  peace,  good  order  and  security 
against  strife  between  different  conflicting  interests,  tending  to 
weaken  or  destroy  the  State.  Judicial  decisions  and  legislative  acts 
must  alike  commend  themselves  to  an  enlightened  judgment  as 
just,  and  if  either  favor  one  class  or  body  of  citizens  at  the  ex- 
pense of  another  they  merit  the  condemnation  they  receive.  It 
has  been  said  of  justice:  "Truth  is  its  handmaid,  freedom  is  its 
child,  peace  is  its  companion,  safety  walks  in  its  steps,  victory  fol- 
lows in  its  train ;  it  is  the  brightest  emanation  from  the  gospel ;  it 
is  the  attribute  of  God." 

It  was  this  which  the  constitution  of  the  new  State  was  in- 

« 

tended  to  establish,  and  to  that  end  the  essential  principles  of  lib- 
erty were  declared  and  restraints  thrown  around  the  exercise  of 
legislative  power.  In  order  that  these  principles  should  be  main- 
tained, the  limitations  made  effective  and  justice  be  done,  the 
General  Assembly  was  authorized  to  create  inferior  courts.  Fol- 
lowing the  theory  and  practice  of  the  country  from  which  the  peo- 
ple derived  their  system  of  laws,  this  court  was  created  by  the 
constitution  itself  for  the  review  of  cases  where  any  party  might 
feel  himself  wronged,  and  with  an  original  jurisdiction  in  cases 
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relating  to  the  revenue,  cases  of  mandamus,  and  such  cases  of  im- 
peachment as  might  be  required  to  be  tried  before  it.  The  appel- 
late jurisdiction  was  necessary  to  correct  such  errors  as  might 
occur  in  the  inferior  courts.  In  1720  Lord  Chief  Justice  Pratt, 
speaking  of  the  English  system  of  laws,  said :  "It  is  the  glory  and 
happiness  of  our  excellent  constitution,  that  to  prevent  any  injus- 
tice no  man  is  to  be  concluded  by  the  first  judgment,  but  that  if 
he  apprehends  himself  to  be  aggrieved  he  has  another  court  to 
which  he  can  resort  for  relief.  For  this  purpose  the  law  furnishes 
him  with  appeals,  with  writs  of  error  and  false  judgment."  He 
also  gave  expression  to  his  own  feeling  respecting  the  right  of 
review  in  a  sentiment  which  has  been  echoed  by  every  judge  who 
has  desired  that  justice  should  be  done.  He  said :  "For  my  own 
part,  I  can  say  that  it  is  a  source  of  great  'comfort  to  me  that  if 
I  do  err,  my  judgment  is  not  conclusive  to  the  party,  but  my  mis- 
take will  be  rectified  and  so  injustice  not  be  done." 

It  has  been  the  duty  of  this  court  to  define  and  enforce  the  rules 
established  which  govern  the  relations  of  individuals  to  each  other, 
to  construe  the  written  laws  in  accordance  with  the  legislative  in- 
tention, and,  most  important  of  all,  to  protect  citizens  in  the  guar- 
anties of  the  constitution.  In  a  representative  government,  legis- 
lative bodies  are  intended  to  be  immediately  responsive  to  the  will 
of  the  majority  of  the  people,  and  their  acts  which  do  not  conflict 
with  the  constitution  are  to  be  upheld.  If,  however,  the  provisions 
of  the  fundamental  law,  adopted  by  the  people  after  much  delib- 
eration, are  overlooked,  the  court  is  charged  with  a  duty,  for  which 
a  solemn  oath  is  exacted,  to  support  the  constitution.  This  court 
has  performed  the  duties  so  imposed  upon  it  through  the  existence 
of  the  State  and  under  the  constantly  changping  conditions  which 
have  marked  the  growth  of  a  great  commonwealth. 

The  convention  of  181 8  was  authorized  to  adopt  a  constitution  y 

provided  it  should  appear  from  an  enumeration  directed  to  be  made  I 

that  there  were  within  the  proposed  State  not  less  than  40,000  in- 
habitants,— less  than  there  are  to-day  in  many  single  counties  or 
minor  cities,  and  but  a  handful  that  would  be  lost  sight  of  in  the 
great  metropolis  of  the  west.  There  were  then  twelve  counties  in 
the  extreme  southern  part  of  the  territory  south  of  the  north  line 
of  St.  Clair  county  and  a  line  slightly  north  of  that  line  extending 
to  the  Wabash.    The  remainder  of  the  territory  was  divided  into 
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three  counties,  Crawford,  Bond  and  Madison,  extending  north  to 
the  Canada  line.  After  the  admission  of  the  State  into  the  Union 
these  counties  had  for  their  northern  limit  the  northern  boundary 
of  the  State,  and  they  were  represented  in  the  convention  by  seven 
delegates.  Looking  from  that  day  to  this  they  seem  like  different 
ages  of  the  world,  and  yet  the  intervening  period  is  but  a  day  in 
the  annals  of  time  or  the  history  of  a  nation. 

This  court  has  been  required  to  keep  pace  with  the  rapid  growth 
of  the  State.  Beginning  with  the  simple  questions  arising  between 
the  settlers  concerning  their  rights,  it  has  sought  to  apply  the  same 
principles  of  right  and  justice  to  the  many  questions  arising  from 
more  complex  conditions  and  the  restless  energy  of  a  great  people, 
as  well  as  from  new  legislation.  While  the  principles  upon  which 
justice  is  administered  have  always  been  the  same,  no  two  sets  of 
circiunstances  are  precisely  alike  and  the  growing  complexity  of 
social  conditions  often  renders  their  application  difficult,  but  the 
court  has  sought  to  select  and  apply  such  rules  as  would  accom- 
plish justice  in  each  case.  The  work  has  not  been  perfect,  as  no 
work  of  human  hand  or  brain  is  perfect,  but  it  has  never  been 
questioned  that  the  motives  have  been  pure  and  that  there  has 
been  a  conscientious  effort  to  fulfill  the  high  mission  of  establish- 
ing and  maintaining  justice.  So  far  as  there  are  imperfections, 
they  fade  away  with  maturer  judgment  and  consideration,  and  that 
which  is  in  accordance  with  the  eternal  principles  of  right  endures. 

Time,  that  has  wrought  great  changes  in  the  State,'  has  brought 
about  continuous  changes  in  the  membership  of  the  court,  and  this 
hour  is  devoted  to  recalling  the  memories  of  those  who  are  no 
longer  concerned  with  its  activities.  We  are  reminded  by  the  fact 
that  so  large  a  number  of  judges  are  no  longer  members  of  the 
court,  how  quickly  we  pass  through  the  scenes  of  life,  perform  our 
parts  and  disappear.  The  entrance  to  active  life,  the  busy  day  and 
the  exit  cover  but  a  brief  space.  Of  those  who  were  members  of 
the  court  fifteen  years  ago  no  one  but  myself  remains  in  the  court, 
and  the  portraits  of  all  of  the  others  are  unveiled  to-day.  Of  those 
who  have  been  judges  during  that  time,  six  have  passed  away, 
while  three,  and  one  who  served  before,  who  are  not  now  judges, 
are  still  living  in  the  respect,  confidence  and  honor  of  all  who 
knew  them.     Of  those  whose  portraits  are  unveiled,  the  work  of 
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all  has  been  preserved  in  the  reports  of  the  decisions  of  the  court, 
and  in  them  those  who  have  passed  away  still  live.  Only  those 
die  who  leave  no  continuing  influence  behind  them,  and  while  the 
,,  voices  of  those  who  have  passed  from  the  scenes  of  this  life  are 
no  longer  heard,  the  printed  word  is  read  in  the  halls  of  justice 
and  still  sounds  the  true  note  of  right  and  truth. 

The  men  who  are  honored  to-day  sought  with  painstaking  care 
to  discover  the  correct  rule  and  record  the  truth  in  their  decisions, 
and  their  labors  were  cheered  and  lightened  with  dreams  and  hopes 
of  approval  by  those  who  should  come  after  them  and  pass  judg- 
ment upon  their  work.  Their  hopes  and  dreams  have  been  ful- 
filled, and  these  proceedings  by  the  bar  of  the  State  attest  with 
what  success  their  labors  are  crowned  and  in  what  honor  and  re- 
spect their  names  are  held. 


ARGUED  AND  DETERMINED 


IN    THE 

Supreme  Court  op  Illinois. 


Sadie  FinkeIvSTEin,  Appellant,  vs.  Samuel  Lyons, 

Appellee. 

Opinion  Hied  April  ig,  ipii. 

1.  Courts — a  court  has  full  control  over  its  orders  during  the 
term.  A  court  has  full  power  and  control  over  its  judgments  and 
orders  during  the  term  at  which  they  were  entered,  and  they  may 
be  modified  or  vacated,  upon  proper  showing,  as  justice  requires. 

2.  Same — extent  to  which  approval  of  an  appeal  bond  deprives 
trial  court  of  jurisdiction.  The  approval  and  filing  of  an  appeal 
bond  deprives  the  trial  court  of  power  to  enter  any  further  orders 
affecting  the  rights  of  the  parties  while  the  order  approving  the 
bond  remains  in  force. 

3.  Same — court  may,  at  same  term,  set  aside  an  order  approving 
appeal  bond,  vacate  judgment  and  grant  a  new  trial.  During  the 
term  at  which  an  order  approving  an  appeal  bond  is  entered  the 
trial  court  has  power  to  set  aside  such  order,  and  if  the  judgment 
appealed  from  was  rendered  at  that  term  may  vacate  the  judgment 
and  grant  a  new  trial.     (Briggs  v.  Dunne,  163  111.  36,  followed.) 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Ben  M.  Smith,  Judge, 
presiding. 
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McGiLVRAY,  Eames  &  MacLean,  and  Warren  Pease, 
for  appellant. 

David  K.  Tone,  and  Bernard  J.  Brown,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

Appellant  sued  appellee  in  the  superior  court  of  Cook 
county  for  damages  for  criminal  assault.  A  verdict  was 
returned  in  her  favor  June  15,  1910,  and  on  July  15,  1910, 
after  overruling  a  motion  by  appellee  for  a  new  trial,  the 
court  rendered  judgment  on  the  verdict.  Appellee  prayed 
an  appeal  to  the  Appellate  Court  for  the  First  District, 
which  was  granted  upon  condition  that  he  file  an  appeal 
bond  within  thirty  days  in  the  sum  of  $17,500,  bill  of  ex- 
ceptions to  be  filed  within  sixty  days.  On  July  16  appel- 
lee presented  his  appeal  bond,  which  was  approved  by  the 
court  and  filed.  On  July  28,  which  was  during  the  term  at 
which  the  judgment  was  rendered,  appellee  filed  motions  in 
the  superior  court  to  set  aside  the  approval  of  the  appeal 
bond,  to  set  aside  the  order  denying  the  motion  for  a  new 
trial,  and  to  set  aside  the  judgment  and  to  grant  a  new 
trial  on  the  ground  of  newly  discovered  evidence.  These 
motions  were  continued  to  the  August  term,  during  which 
term  they  were  allowed,  the  order  approving  the  appeal 
bond  vacated  and  the  judgment  set  aside  and  a  new  trial 
awarded.  Appellant  objected  to  the  court  considering  or 
allowing  these  motions,  and  on  the  20th  day  of  October, 
19 10,  she  filed  in  the  Appellate  Court  for  the  First  Dis- 
trict a  transcript  of  the  record  of  the  superior  cdurt  and 
moved  to  dismiss  the  appeal,  with  statutory  damages,  on 
the  ground  that  the  superior  court  had  no  jurisdiction  to 
make  any  order  in  the  case  after  the  appeal  bond  was  ap- 
proved and  filed.  The  Appellate  Court  struck  the  tran- 
script from  the  files,  and  appellant  thereupon  entered  her 
motion  for  a  reconsideration  by  the  Appellate  Court  of  the 
order  striking  the  transcript  from  the  files  and  refusing  to 
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dismiss  the  appeal,  with  damages.  This  motion  was  also 
denied  by  the  Appellate  Court  and  a  judgment  for  costs 
entered  against  appellant.  The  Appellate  Court  granted  a 
certificate  of  importance,  and  she  has  prosecuted  this  ap- 
peal from  the  order  and  judgment  of  the  Appellate  Court. 

The  question  raised  by  this  appeal  is  whether  the  su- 
perior court  had  jurisdiction  and  authority  to  entertain  a 
motion  to  set  aside  the  order  approving  the  appeal  bond 
and  grant  a  new  trial  at  the  term  at  which  the  judgment 
was  entered.  While  the  orders  setting  aside  the  approval 
of  the  appeal  bond  and  granting  a  new  trial  were  not  made 
at  the  term  at  which  the  judgment  was  entered,  the  motions 
were  filed  at  that  term  and  continued  to  a  subsequent  term. 
No  question  is  raised  as  to  the  authority  of  the  court  to 
continue  the  motions  and  act  upon  them  at  a  subsequent 
term  if  it  had  authority  to  entertain  the  motions  at  the 
term  at  which  the  judgment  was  entered.  Appellant's  only 
contention  is,  that  when  the  appeal  was  perfected  by  the 
filing  and  approval  of  the  bond,  the  case  was  thereafter  be- 
yond the  jurisdiction  of  the  superior  court  and  was  pend- 
ing in  the  Appellate  Court,  and  the  superior  court  had  no 
authority  or  jurisdiction  to  make  any  order  whatever  in 
the  case. 

Appellant  relies  upon  decisions  of  this  court  in  which  it 
was  said  that  after  the  approval  of  an  appeal  bond  the  case 
would  be  considered  as  pending  in  the  court  to  which  the 
appeal  was  taken,  and  under  those  conditions  it  would  be 
beyond  the  power  and  jurisdiction  of  the  trial  court  to  en- 
ter any  order  in  the  case  affecting  the  rights  of  the  parties. 
This  rule  was  announced  in  view  of  the  fact  that  the  ap- 
peal had  been  perfected  and  was  still  in  force,  and,  of 
course,  under  such  circumstances  it  would  not  be  within 
the  jurisdiction  of  the  trial  court  to  make  any  further  order 
or  take  further  steps  in  the  case.  The  decisions  of  this 
court  relied  on  by  appellant  are  Owens  v.  McKethe,  5  Gilm. 
79,  Reynolds  v.  Perry,  11  111.  534,  Smith  v.  Chy trans,  152 
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id.  664,  Cowan  v.  Ciirran,  216  id.  598,  and  Merrifield  v. 
Cottage  Piano  and  Organ  Co.  238  id.  526.  An  examina- 
tion of  those  cases  will  show  that  the  question  here  raised 
was  not  involved  in  any  of  them. 

In  Briggs  v.  Dunne,  163  111.  36,  the  precise  question 
before  us  was  involved  and  determined  contrary  to  the  con- 
tention of  appellant.  In  that  case  a  final  decree  was  en- 
tered, an  appeal  prayed  and  allowed  and  an  appeal  bond 
filed  and  approved.  Afterwards,  and  during  the  same  term 
of  the  court,  appellee  entered  a  motion  to  vacate  the  order 
approving  the  appeal  bond  on  the  ground  that  the  sureties 
were  insolvent  and  the  bond  worthless.  The  appellants  re- 
sisted the  motion,  but  it  was  allowed  and  an  order  entered 
vacating  tlie  approval  of  the  bond,  and  a  further  order  was 
entered  requiring  a  good  and  sufficient  appeal  bond  to  be 
filed  within  five  days.  This  latter  order  was  not  complied 
with.  All  this  appeared  from  the  transcript  of  the  record 
filed  by  appellants  in  the  Supreme  Court,  and  it  was  con- 
tended by  the  appellants  there,  as  it  is  by  the  appellant  here, 
that  when  the  appeal  bond  was  filed  and  approved  the  case 
was  thereafter  to  be  considered  as  pending  in  the  Siipreme 
Court,  and  the  circuit  court  had  no  jurisdiction  to  make  the 
order  vacating  the  approval  of  the  appeal  bond  and  requir- 
ing another  bond  to  be  filed.  Owens  v.  McKethe,  supra, 
and  Reynolds  v.  Perry,  supra,  were  relied  on  by  appellants 
there  in  support  of  their  contention,  but  this  court  held  that 
the  circuit  court  had  authority  to  entertain  the  motion  to 
vacate  the  order  approving  the  appeal  bond  at  the  term  at 
which  the  decree  was  entered  and  the  bond  approved.  The 
court  said  (p.  38)  :  "It  is  a  familiar  rule  and  one  well 
understood,  that  a  circuit  court  may,  upon  a  proper  show- 
ing, during  the  term  at  which  a  judgment  or  decree  is  ren- 
dered, modify  or  set  aside  such  judgment  or  decree.  In 
other  words,  during  the  term  of  court  the  court  has  free 
power  and  control  over  its  orders  and  judgments,  and  they 
may  be  modified  or  set  aside  upon  a  proper  showing,  as 
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justice  may  require.  If  the  court  has  the  power  to  vacate 
a  judgment  or  decree  during  the  term,  it  is  plain  that  the 
order  vacating  the  judgment  approving  the  bond  was  one 
within  the  jurisdiction  of  the  court,  and  after  that  order 
was  entered  appellants'  appeal  was  at  an  end  unless  a  new 
bond  should  be  filed  within  the  time  limited  by  the  court. 
As  that  was  not  done  the  appeal  is  not  properly  here,  and 
the  motion  to  dismiss  the  appeal  w^ill  be  allowed.'' 

The  Briggs  case  is  decisive  of  the  one  before  us.  Ap- 
pellant admits  that  it  is  in  point,  but  insists  it  is  not  in  har- 
mony with  previous  and  subsequent  decisions  and  should 
not  control  the  decision  of  this  case.  We  find  no  incon- 
sistency  between  the  Briggs  case  and  the  cases  relied  upon 
by  appellant,  nor  do  we  see  any  ground  for  questioning  the 
soundness  of  the  rule  announced  in  the  Briggs  case.  It 
has  always  been  held  in  this  State  that  the  orders  and 
judgments  of  a  court  are  under  its  control  during  the  term 
at  which  they  are  entered  and  may  be  set  aside  during  the 
term.  If  the  court  may  set  aside  a  judgment  during  the 
term  at  which  it  was  rendered,  we  see  no  reason  why  it 
may  not  set  aside  an  order  approving  an  appeal  bond  also. 
It  would,  of  course,  be  necessary  to  vacate  the  order  ap- 
proving the  bond  before  the  judgment  could  be  set  aside, 
for  until  that  was  done  the  case  would,  as  said  in  the  cases 
relied  upon  by  appellant,  be  considered  as  removed  from 
the  jurisdiction  of  the  trial  court  to  the  court  to  which  the 
appeal  was  taken.  Here  the  court  proceeded  properly  by 
first  vacating  the  order  approving  the  appeal  bond.  That 
the  court  had  authority  to  make  the  order  that  it  did  make 
is  settled  by  the  Briggs  case.  Whether  it  erred  in  the  ex- 
ercise of  that  authority  and  jurisdiction  can  only  be  de- 
termined after  the  case  is  disposed  of  and  final  judgment 
rendered  in  the  superior  court. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


82  Hammond  17.  Glos.  QSODI. 

Harold  E.  Hammond,  Appellee,  vs,  Jacob  Glos  et  al. 

Appellants. 

Opinion  Hied  April  ig,  ipii, 

1.  Rbgistration  of  title — copy  of  certified  copy  of  abstract  of 
title  is  not  admissible.  Section  18  of  the  Torrens  law,  authorizing 
the  admission  in  evidence  of  abstracts  of  title,  or  certified  copies 
thereof,  made  in  the  ordinary  course  of  business  by  makers  of  ab- 
stracts, does  not  authorize  the  admission  in  evidence  of  an  uncer- 
tified copy  of  a  certified  copy  of  an  abstract. 

2.  Same — when  continuations  of  abstract  are  properly  admitted 
in  evidence.  A  continuation  of  an  abstract  is  properly  admitted 
in  evidence  in  a  title  registration  proceeding,  where  a  witness  tes- 
tifies that  it  was  made  in  the  ordinary  course  of  business,  under 
his  supervision,  by  the  abstract-making  company  by  whom  he  was 
employed,  and  that  it  was  signed  by  him,  as  secretary  of  the  com- 
pany; so,  also,  is  a  continuation  shown  by  a  witness  to  have  been 
made,  under  his  supervision,  in  the  recorder's  office  in  the  usual 
course  of  business  and  signed  by  the  recorder. 

3.  Same — decree  should  not  order  registration  of  title  in  ad- 
vance of  reimbursement  under  tax  deed,  A  decree  in  a  proceeding 
to  register  title  should  not  provide  for  the  registration  of  title  in 
advance  of  reimbursement  to  th.e  holder  of  the  tax  deed  set  aside 
by  the  decree,  even  though  the  decree  provides  for  the  dismissal 
of  the  application  if  the  reimbursement  is  not  made  within  thirty 
days  from  the  entry  of -the  decree. 

'Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  JoliN  Gibbons,  Judge,  presiding. 

John  R.  O'Connor,  for  appellants. 

Victor  M.  Harding,  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  w^s  an  application  filed  by  the  appellee  in  the  cir- 
cuit court  of  Cook  county  to  register  his  title  under  the  act 
concerning  land  titles,  commonly  known  as  the  Torrens 
law,  to  the  south  half  of  the  south-west  quarter  of  the 
south-west  quarter  of  section  30,  township  37,  north,  range 
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IS,  east  of  the  third  principal  meridian,  (excepting  rail- 
road right  of  way,)  being  18.214  acres,  more  or  less,  in 
Cook  county,  Illinois.  It  was  averred  that  the  appellants 
held  a  tax  deed  to  said  premises.  The  appellants  filed  an- 
swers, in  which  they  denied  title  in  the  appellee  and  urged 
that  the  act  under  which  the  title  wa3  sought  to  be  regis- 
tered was  unconstitutional.  The  case  was  referred  to  an 
examiner  of  titles,  who  filed  a  report  finding  that  the  title 
in  fee  to  said  premises  was  in  the  appellee ;  that  the  prem- 
ises were  vacant  and  unoccupied;  that  the  tax  deed  held 
thereon  by  the  appellants  or  through  which  they  claimed 
title  was  void,  and  recommended  that  such  tax  deed  be 
canceled  upon  the  payment  to  the  appellants  of  the  sum  of 
$416  and  that  the  appellee  have  his  title  registered.  There- 
upon the  court  entered  a  decree  that  the  tax  deed  held  by 
the  appellants  or  through  which  they  claimed  title  be  set 
aside;  that  within  thirty  days  the  appellee  pay  to  the  ap- 
pellants the  sum  of  $416,  and  that  in  default  of  such  pay- 
ment the  application  shpuld  stand  dismissed  at  the  cost  of 
the  appellee,  and  that  the  title  of  the  appellee  be  registered 
forthwith,  and  this  appeal  has  been  prosecuted  to  reverse 
said  decree. 

The  appellants  concede  that  this  court  has  held  the  Tor- 
rens  law,  as  amended,  constitutional,  and  make  no  conten- 
tion on  that  branch  of  the  case.  PVaugh  v.  Glos,  246  111. 
604;   Culver  v.  Waters,  248  id.  163. 

Two  questions,  only,  are  argued  in  the  briefs  filed  in 
this  court.  It  is  first  contended  that  no  proper  foundation 
was  laid  for  the  introduction  in  evidence  of  the  abstract  of 
title  upon  which  the  appellee  relied  to  show  title  in  himself. 
The  section  of  the  statute  authorizing  the  introduction  of 
abstracts  of  title  in  evidence  in  this  class  of  cases  reads,  in 
part,  as  follows:  "The  examiner  may  receive  in  evidence 
any  abstract  of  title  or  ciertified  copy  thereof,  made  in  the 
ordinary  course  of  business  by  makers  of  abstracts;  but 
the  same  shall  not  be  held  as  more  than  prima  facie  evi- 
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dence  of  title,  and  any  part  or  parts  thereof  may  be  con- 
troverted by  other  competent  proofs."  (Hurd's  Stat.  1909, 
sec.  18,  p.  549.) 

The  abstract  of  title  admitted  in  evidence  by  the  ex- 
aminer consisted  of  three  parts :  ( i )  An  abstract  showing 
chain  of  title  from  the  United  States  in  1847  ^o  Novem- 
ber 28,  1881,  designated  **a  true  copy,"  and  signed,  '*Handy 
&  Company,"  ''Haddock,  Vallette  &  Rickcords;"  (2)  a 
continuation  from  November  28,  1881,  to  January  16, 
1902,  signed,  "Chicago  Title  and  Trust  Company,  by  Chas. 
R.  Dairy mple,  Ass't  Secy;"  (3)  a  continuation  from  Jaa- 
uary  16,  1902,  to  May  26,  1909,  signed,  "Abel  Davis, 
Recorder."  Charles  R.  Dalrymple  testified  his  company 
furnished  the  parts  of  the  abstract  signed  by  Handy  & 
Company,  Haddock,  Vallette  &  Rickcords,  and  the  Chicago 
Title  and  Trust  Company,  by  Charles  R.  Dalrymple,  as- 
sistant secretary;  that  the  part  signed  by  Handy  &  Com- 
pany, Haddock,  Vallette  &  Rickcords  was  made  by  Handy 
&  Company,  and  thereafter  copied, .  including  the  signature 
of  Handy  &  Company,  by  Haddock,  Vallette  &  Rickcords 
and  then  signed  by  Haddock,  Vallette  &  Rickcords,  and 
that  the  copy  introduced  in  evidence  was  prepared  by  his 
company,  although  not  certified,  from  the  copy  signed 
Handy  &  Company,  Haddock,  Vallette  &  Rickcords.  This 
part  of  the  abstract  w^as,  therefore,  at  most,  only  a  copy 
of  a  copy,  the  last  copy  not  being  certified.  The  statute 
provides  for  the  admission  of  a  "certified  copy,"  but  clearly 
not  for  the  admission  of  an  uncertified  copy  of  a  copy, 
even  though  the  first  copy  was  properly  certified.  We 
think,  therefore,  the  part  of  the  abstract  signed  Handy  & 
Company  and  Haddock,  Vallette  &  Rickcords,  which  was 
admitted  in  evidence,  was  not  an  original  abstract,  nor 
was  it  so  certified  as  to  entitlp  it  to  admission  in  evidence 
as  a  certified  copy. 

Mr.  Dalrymple  further  testified  he  had  been  actively 
engaged  in  making  abstracts  in  the  city  of  Chicago  for 
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fifteen  years,  and  that  the  Chicago  Title  and  Trust  Com- 
pany was  engaged  in  making  abstracts  of  title,  and  his  tes- 
timony shows  that  the  first  continuation  of  the  abstract 
was  made  in  the  ordinary  course  of  business  by  the  Chi- 
cago Title  and  Ti*ust  Company  under  his  supervision  and 
direction,  and  was  duly  signed  by  the  Chicago  Title  and 
Trust  Company  by  himself,  as  assistant  secretary.  J.  G. 
Norris  testified  he  was  an  employee  in  the  recorder's  office 
of  Cook  county,  and  his  testimony  shows  that  the  second 
continuation  of  the  abstract  was  made  in  the  recorder's 
office  of  Cook  county  under  his  supervision  and  direction, 
in  the  ordinary  course  of  business,  and  was  signed  by  the 
recorder.  We  think  both  continuations  were  properly  ad- 
mitted in  evidence.  Waugh  v.  Glos,  supra;  Culver  v.  Wat- 
ers, supra. 

The  decree  entered  in  this  case  provides  that  the  tax 
deed  held  by  the  appellants  or  under  which  they  claim  title 
be  set  aside  as  a  cloud  upon  the  title  of  the  appellee,  upon 
condition  that  appellee  pay  to  the  holder  of  the  tax  deed 
the  amount  found  to  be  due  for  principal  and  interest  and 
costs  within  thirty  days  from  the  entry  of  the  decree,  and 
that  in  default  thereof  the  application  be  dismissed  at  the 
cost  of  the  appellee,  and  that  the  title  of  the  appellee  be 
registered  forthwith.  A  decree  similar  to  this  in  Mihalik 
v.  Glos,  247  111.  597,  was  reversed  on  the  ground  that  the 
rights  of  the  defendants  were  not  properly  protected  by 
the  decree,  in  this:  that  during  the  thirty  days  provided 
for  the  payment  of  the  amount  decreed  to  be  paid  defend- 
ants, complainants  might  transfer  the  property  to  the  in- 
jury of  the  defendants.  To  the  same  effect  is  Cregar  v. 
Spitzer,  244  111.  208.  We  are  unable  to  distinguish  the 
decree  entered  in  this  case  from  the  decrees  in  those  cases. 

The  appellants  have  padded  this  record  by  filing  three 
separate  answers  and  three  sets  of  exceptions  to  the  exam- 
iner's report,  and  have  prayed  separate  appeals,  filed  sepa- 
rate appeal  bonds  and  separately  assigned  error,  and  then 
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in  this  court  treated  the  proceeding  as  one  appeal.  We 
think  by  this  method  of  procedure  unnecessary  costs  were 
made  in  preparing  the  record  for  removing  the  case  to  this 
court,  which  costs  should  be  paid  by  the  appellants. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  will  be  remanded  to  that  court  for  further  proceed- 
ings in  accordance  with  the  views  herein  expressed,  the  ap- 
pellants to  pay  one-half  and  the  appellee  one-half  of  the 
costs  incurred  by  this  appeal.    ;j,^,„,j  ^„j  remanded. 


H.  H.  BoLLES  et  ai  Appellants,  vs.  Wii^uam  Prince  et  ah 

Appellees. 

Opinion  Hied  April  ip,  ipii. 

1.  Constitutional  law — matter  of  paying  expenses  of  town- 
ship election  is  unthin  title  of  the  City  Elections  act,  A  township 
election,  so  far  as  that  part  of  the  territory  of  the  town  within  the 
boundaries  of  a  city  is  concerned,  is  an  election  within  the  city, 
and  the  matter  of  providing  for  the  expense  of  such  election  is 
within  the  title  of  the  City  Elections  act. 

2.  Same — sections  p  and  lo  of  article  p  of  constitution  do  not 
refer  to  townships.  Sections  9  and  10  of  article  9  of  the  consti- 
tution, prohibiting  the  imposition  of  taxes  upon  a  municipal  cor- 
poration except  by  its  corporate  authorities  and  for  its  corporate 
purposes,  do  not  refer  to  townships,  as  a  township,  like  a  county, 
is  a  public  corporation,  which  exists  only  for  public  purposes  con- 
nected with  the  administration  of  the  State  government. 

3.  Same — township  and  its  revenues  are  subject  to  legislative 
control.  A  township,  as  well  as  its  revenues,  in  the  absence  of 
express  constitutional  restriction,  is  subject  to  legislative  control, 
so  long  as  its  property  is  not  diverted  from  the  use  and  objects 
for  which  it  was  given  or  obtained. 

4.  Elections — the  legislature  has  power  to  apportion  expense 
of  township  election  under  City  Elections  act.  The  legislature  has 
the  power  to  apportion  the  expenses  of  a  township  election  held 
under  the  provisions  of  the  City  Elections  act  among  the  town- 
ship, county  and  city. 
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5.  Same — when  township  should  pay  judges  and  clerks  of  town- 
ship election.  Article  7  of  the  City  Elections  act  requires  the 
county  to  pay  salaries  of  election  commissioners .  and  clerks  and 
the  city  to  pay  the  expenses  incurred  by  the  board  of  election  com- 
missioners ;  and  while  there  is  no  express  provision  that  the  town- 
ship shall  pay  the  judges  and  clerks  in  a  township  election,  yet 
it  is  proper  for  the  township  to  pay  them,  unless,  as  in  case  of 
the  election  of  township  officers  at  a  city  election,  there  is  some 
provision  of  the  statute  to  the  contrary. 

6,  Same — a  township  is  not  liable  for  rent  of  polling  places  in 
city.  Where  a  township  election  within  the  limits  of  a  city,  which 
includes  a  part  of  the  township,  is  held  under  the  City  Elections 
act,  the  township  is  not  liable  far  the  rent  of  the  polling  places  in 
the  city  or  for  printing  and  miscellaneous  expenses  occasioned  by 
holding  the  election  under  that  act. 

Appeai^  from  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  W.  B.  Schol^ield,  Judge,  presiding. 

I.  A.  Love,  and  J.  B.  Mann,  for  appellants. 

Rearick  &  Meeks,  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  city  of  Danville  adopted  the  City  Election  act, 
(Kurd's  Stat.  1909,  p.  984,)  and  the  first  election  held 
under  its  provisions  was  the  township  election  on  April  5, 
1910.  The  city  of  Danville  includes  a  part  of  the  territory 
of  the  town  of  Danville.  After  the  election  the  board  of 
election  commissioners  presented  to  the  board  of  town  aud- 
itors of  the  town  of  Danville  a  bill  for  the  expenses  of 
conducting  the  registration  and  election  in  that  part  of  the 
city  within  the  town  of  Danville.  The  bill  included  the 
compensation  of  the  judges  and  clerks  of  election,  $2040; 
rent  of  places  for  registration  and  election,  $252;  printing 
and  miscellaneous  items,  $429.51.  The  board  of  town 
auditors  refused  to  audit  or  allow  the  bill,  for  the  reason 
stated  that  "an  uncertainty  exists  as  to  the  legal  liability 
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of  the  township  therefor."  Thereupon  a  petition  for  a 
mandamus  against  the  board  of  town  auditors  to  meet, 
audit  and  allow  the  bill  and  the  claims  of  the  petitioners 
was  filed  in  the  circuit  court.  A  demurrer  was  sustained, 
the  petition  was  dismissed  and  the  petitioners  appeal. 
There  were  four  petitioners,  one  a  judge  of  election,  one 
a  clerk  of  election,  one  who  furnished  a  place  for  the  elec- 
tion and  one  who  furnished  printing  and  stationery. 

The  demurrer  raised  several  constitutional  objections 
to  the  City  Election  act,  most  of  which  are  not  insisted 
upon  here,  and  would,  in  any  event,  be  unavailing  in  view 
of  the  decisions  in  People  v.  Hoffman,  ri6  111.  587,  Weth- 
ercll  V.  Devine,  id.  631,  and  People  v.  IVanek,  241  id.  529. 
It  is,  however,  insisted  that  if  the  act  controls  the  expenses 
of  town  elections  it  includes  a  subject  matter  not  men- 
tioned in  the  title,  which  is,  "An  act  regulating  the  holding 
of  elections  and  declaring  the  result  thereof  in  cities,  vil- 
lages and  incorporated  towns  in  this  State."  The  expense 
of  holding  an  election  in  the  city  and  declaring  the  result 
thereof,  even  though  it  should  be  an  election  of  town  offi- 
cers, is  within  the  title.  The  town  election,  so  far  as  that 
part  of  the  territory  of  the  town  within  the  boundaries  of 
the  city  is  concerned,  is  an  election  in  a  city. 

It  is  insisted  that  if  the  expenses  incurred  by  the  elec- 
tion commissioners  in  the  township  election,  and  the  regis- 
tration therefor,  are  imposed  upon  the  township,  the  act 
violates  sections  9  and  10  of  article  9  of  the  constitution, 
which  prohibit  the  imposition  of  taxes  upon  a  municipal 
corporation  except  by  its  corporate  authorities  and  for  its 
corporate  purposes.  It  was  stated  in  IVetherell  v.  Devine, 
supra,  that  those  sections  have  no  reference  to  counties  but 
relate  to  and  regulate  the  taxes  for  cities,  towns  and  vil- 
lages. The  reasoning  of  that  case  applies  with  equal  force 
to  a  township  as  to  a  county,  and  the  power  of  the  legis- 
lature over  the  revenues  of  a  township  is  equally  as  exten- 
sive as  over  the  revenues  of  a  county.     A  townsliip,  like  a 
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county,  is  a  public  corporation,  which  exists  only  for  public 
purposes  connected  with  the  administration  of  the  State 
government,  and  it  and  its  revenues  are  alike,  when  no 
exi^ress  constitutional  restriction  is  found  to  the  contrary, 
subject  to  legislative  control,  so  that  its  property  is  not  di- 
verted from  the  uses  and  objects  for  which  it  was  given 
or  obtained.     (Marion  County  v.  Lear,  io8  111.  343;    Wil- 
son V.  Board  of  Trustees,  133  id.  443;  People  v.  Bowman, 
247  id.  276.)     The  legislature  having  control  of  the  funds 
of  the  township  was  authorized  to  require  the  payment  of 
the  expenses  of  the  township  election   by  the  township. 
The  cost  of  the  election  is  greater  because  of  the  larger  and 
denser  population  of  the  city.    The  city  received  the  bene- 
fit of  the  registration  in  the  city  election  and  the  county 
also  will  be  benefited  by  it..    The  legislature  had  the  au- 
thority to  make  an  apportionment  of  the  cost  among  the 
county,  the  city  and  the  township  and  require  each  to  bear 
its  portion.    Article  7  of  the  act  is  devoted  to  this  purpose. 
The  county  is  required  to  pay  the  salaries  of  the  election 
commissioners  and  chief  clerks.     The  city  is  required  to 
pay  all  expenses  incurred  by  the  board  of  election  commis- 
sioners.   The  judges  and  clerks  of  election  are  directed  to 
be  allowed  and  paid  five  dollars  a  day  in  all  city  elections 
by  the  city,  in  State  and  county  elections  by  the  county. 
From  what  source  the  judges  and  clerks  of  a  township 
election  are  to  receive  their  pay  is  not  expressly  declared. 
It  was  not  expressly  declared  either  before  or  after  the 
enactment  of  the  City  Election  act.     Before  that  act  the 
judges  and  clerks  of  State  and  county  elections  were  di- 
rected to  be  paid  out  of  the  county  treasury.     (Rev.  Stat. 
1874,  chap.  46,  sec.  75.)     Though  it  was  not  expressly  so 
provided,  the  judges  and  clerks  of  township  elections  have 
uniformly  received  their  pay,  at  the  rate  provided  by  the 
general  Election  law,  from  the  township, — the  municipality 
to  whigh  they  rendered  service.    The  City  Election  act  has 
declared  diat  the  judges  and  clerks  of  election  shall  be  paid. 
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It  has  fixed  the  amount  of  their  compensation.  They  are 
essential  to  the  conduct  of  a  township  election.  In  the  ab- 
sence of  any  other  provision  of  law  the  township  is  under 
obligation  to  pay  them.  The  township  is  not,  however, 
liable  for  the  rent  of  the  places  of  holding  the  election  or 
the  printing  and  miscellaneous  expenses.  These  were  ex- 
penses incurred  by  the  commissioners  required  to  be  paid 
by  the  city.  Nor  is  the  township  liable  for  the  compensa- 
tion of  the  judges  and  clerks  of  election  when  township 
officers  are  elected  at  a  city  election,  for  it  is  expressly 
provided  by  section  4  of  article  7  of  the  act  that  the  city 
shall  pay  their  compensation  in  such  case. 

The  judgment  will  be  reversed  and  the  cause  remanded 
to  the  circuit  court,  with  directions  to  overrule  the  de- 

■ 

"       '  Reversed  and  remanded,  with  directions. 


G.  H.  Bkcker,  Appellee,  vs.  The  Illinois  Central  Rail- 
road Company,  Appellant. 

Opinion  filed  April  ig,  igii. 

1.  Garnishment — jurisdiction  in  garnishment  depends  on  the 
place  of  residence  of  garnishee.  The  question  of  the  jurisdiction 
of  the  court  in  a  garnishment  proceeding  depends  upon  the  place 
of  residence  of  the  garnishee,  where  his  creditor  could  maintain  an 
action  against  him  for  the  debt. 

2.  Same — the  effect  where  garnishment  suits  are  begun  in  two 
States.  Where  garnishment  suits  are  begun  in  courts  of  different 
States  having  concurrent  jurisdiction  the  pendency  of  one  suit  can 
not  be  pleaded  in  bar  of  the  other,  but  the  recovery  of  a  judgment 
and  payment  thereof  in  one  suit,  after  a  full  disclosure  of  the 
pendency  of  the  other  and  without  collusion,  will  bar  the  other  suit, 
regardless  of  which  suit  was  first  begun. 

3.  Same — when  payment  of  an  Illinois  judgment  bars  foreign 
garnishment  suit.  Where  a  judgment  is  recovered  in  Illinois  for 
wages  exempt  from  garnishment  before  a  judgment  has  been  ren- 
dered in  a  garnishment  suit  in  another  State  for  the  same  debt, 
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the  payment  of  the  Illinois  judgment  is  a  bar  to  the  foreign  suit, 
notwithstanding  the  latter  suit  was  begun  before  the  suit  in  Illi- 
nois was  instituted. 

4.  Same — when  rule  that  court  first  acquiring  jurisdiction  may 
retain  it  does  not  apply.  The  rule  that  where  courts  have  concur- 
rent jurisdiction  the  one  first  acquiring  jurisdiction  may  retain  it 
does  not  apply  where  the  courts  are  in  different  States,  and  in 
such  case  both  suits  may  proceed  until  judgment  is  recovered  in 
one  suit,  when  it  may  then  be  set  up  in  bar  of  the  other. 

5.  Same — effect  where  defendant  appeals  front  Illinois  judg- 
ment instead  of  paying  it.  Where  a  railroad  company  is  sued  be- 
fore a  justice  of  the  peace  in  Illinois  for  wages  exempt  from  gar- 
nishment and  judgment  is  recovered  against  it  before  a  judgment 
has  been  rendered  by  a  justice  of  the  peace  in  another  State  in  a 
garnishment  proceeding  for  the  same  debt,  the  company  may  pay 
the  Illinois  judgment  and  plead  it  in  bar  of  the  other  suit;  but  if 
it  elects  to  appeal  to  the  circuit  court  and  judgment  is  in  the  mean- 
time recovered  in  the  foreign  State,  the  company  is  not  entitled  to 
pay  the  foreign  judgment  and  rely  upon  it  as  a  defense. 

6.  CoNFucT  OF  LAWS — State  must  enforce  laws  made  for  bene- 
fit of  its  citizens.  It  is  the  duty  of  the  courts  of  a  State  to  enforce 
within  its  borders  laws  made  for  the  benefit  of  its  citizens,  such 
as  a  law  exempting  from  garnishment  wages  due  a  wage  earner 
residing  in  the  State  with  his  family. 

7.  Same — when  garnishee's  payment  of  foreign  judgment  does 
not  bar  payment  of  Illinois  judgment.  By  the  service  of  garnish- 
ment summons  in  a  foreign  State  the  plaintiff  acquires  an  inchoate 
lien  upon  the  debt  and  the  garnishee  cannot  thereafter  make  a  vol- 
untary payment,  but  the  plaintiff's  right  to  a  lien  depends  upon 
subsequently  obtaining  judgment;  and  if  such  judgment  is  not  re- 
covered until  after  a  judgment  has  been  recovered  in  Illinois  for 
the  same  debt  by  a  court  of  concurrent  jurisdiction,  the  payment 
of  the  foreign  judgment  will  not  protect  the  garnishee  against  pay- 
ment of  the  Illinois  judgment. 

AppEai,  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Marion  county;  the  Hon.  J.  C.  McBride,  Judge,  pre- 
siding. 

W.  W.  Barr,  and  Charles  E.  Feirich,  (W.  S.  Hor- 
TON,  of  counsel,)  for  appellant. 
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C.  F.  Dew,  and  A.  D.  RoDENBEFfG,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellee,  George  H.  Becker,  the  head  of  a  family 
residing  with  the  same  in  this  State,  was  employed  by  ap- 
pellant, the  Illinois  Central  Railroad  Company,  as  a  brake- 
man  on  its  line  between  Centralia  and  Mounds,  and  earned 
wages  which  were  exempt  from  garnishment  by  virtue  of 
section  14  of  the  Garnishment  act.  DeBower,  Chaplin  & 
Co.,  of  Chicago,  claiming  to  be  a  creditor  of  appellee  to 
the  amount  of  $32,  assigned  the  account  to  N.  B.  Miller, 
of  Kansas  City,  Missouri,  and  on  July  9,  1909,  Miller 
commenced  a  suit  in  attachment  against  appellee  before  a 
justice  of  the  peace  in  Kansas  City.  The  writ  of  attach- 
ment was  returnable  on  July  20,  1909,  and  was  returned  on 
that  day  not  found  as  to  appellee  but  served  on  July  10, 
1909,  on  the  appellant,  as  garnishee.  On  July  17,  1909, 
appellee  demanded  payment  of  his  wages,  which  demand 
was  refused  on  the  ground  the  garnishment  proceeding  had 
been  begun  in  Missouri.  On  the  same  day  appellee  made 
and  delivered  to  appellant  an  affidavit  in  compliance  with 
the  provisions  of  the  said  section  of  the  Garnishment  act, 
which  requires  an  employer,  upon  the  making  and  delivery 
of  the  same,  to  pay  the  wage  earner  exempt  wages  notwith- 
standing the  service  of  any  writ  of  garnishment  upon  the 
employer.  The  demand  was  ignored  by  appellant,  and  ap- 
pellee brought  this  suit  on  July  30,  1909,  against  appellant 
for  his  exempt  wages  before  a  justice  of  the  peace  of  Ma- 
rion county.  On  July  20,  1909,  the  justice  of  the  peace 
in  Kansas  City  continued  the  attachment  suit  to  July  30, 
1909.  On  July  23,  1909,  before  the  justice  had  obtained 
jurisdiction  of  appellee  or  appellant  was  required  by  law  to 
make  any  answer,  it  filed  its  answer  as  garnishee,  stating 
that  it  was  indebted  to  appellee  in  the  sum  of  $5672  on  ac- 
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count  of  wages,  which  were  exempt  under  the  law  of  this 
State;  that  the  sum  demanded  by  Miller  was  less  than 
$200;  that  no  judgment  had  been  recovered  against  the 
appellee,  and  that  under  the  laws  of  the  State  of  Missouri 
the  writ  of  attachment  and  garnishment  notice  were  null 
and  void,  and  appellant  moved  to  dismiss  the  action  against 
it.  On  July  30,  1909,  the  date  to  which  the  attachment 
suit  had  been  continued,  an  order  was  made  for  publica- 
tion to  appellee,  and  the  cause  was  again  continued  until 
August  20.  The  summons  issued  by  the  justice  of  the 
peace  in  this  State  was  returnable  on  August  6,  1909,  and 
was  served  on  the  day  it  was  issued.  On  the  return  day 
the  parties  appeared  and  judgment  was  rendered  in  favor 
of  appellee,  against  appellant,  for  $56.68  and  costs,  includ- 
ing an  attorney's  fee  of  $5.  Afterward,  on  August  30, 
1909,  proof  of  publication  of  notice  to  appellee  was  made 
in  the  justice's  court  in  Missouri,  and  the  justice  overruled 
the  motion  of  appellant  to  dismiss  as  to  it  and  also  the, 
claim  of  exemption,  and  rendered  judgment  against  appel- 
lant for  $32  and  costs.  Appellant  paid  that  judgment  and 
appealed  from  the  judgment  of  the  justice  of  the  peace  in 
this  State  to  the  circuit  court  of  Marion  county,  where  the 
cause  was  tried  by  the  court  without  a  jury.  The  sole  de- 
fense offered  was  the  proceeding  before  the  justice  of  the 
peace  in  Missouri,  and  the  court  received  evidence  of  that 
proceeding  but  refused  to  hold  propositions  that  it  was  a 
good  defense  to  the  claim  of  appellee  for  the  amount  paid, 
and  rendered  judgment  for  $56.68  and  costs.  The  Appel- 
late Court  for  the  Fourth  District  affirmed  the  judgment 
and  granted  a  certificate  of  importance  and  an  appeal  to 
this  court. 

In  the  case  of  Lancashire  Ins.  Co.  v.  Corbetts,  165  111. 
592,  a  suit  in  attachment  was  brought  by  Wilson  Bros.  & 
Co.  in  the  circuit  court  of  Cook  county  against  Corbetts, 
a  resident  of  Wisconsin,  and  the  insurance  company  was 
summoned   as   garnishee.      Afterward,    Dowling,    another 
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creditor  of  Corbetts,  instituted  garnishment  proceedings  in 
Wisconsin  against  the  insurance  company  on  the  same  debt 
owing  to  Corbetts.  Altliough  the  suit  in  this  State  was  in- 
stituted first,  a  judgment  was  first  rendered  by  the  Wiscon- 
sin court  and  that  judgment  was  paid  by  the  insurance 
company.  A  judgment  was  afterward  rendered  by  the  cir- 
cuit court  of  Cook  county  against  the  insurance  company 
and  was  affirmed  by  the  Appellate  Court  for  the  First  Dis- 
trict, but  it  was  reversed  by  this  court.  There  was  a  very 
full  consideration  of  the  law  and  review  of  the  decisions, 
and  the  law  of  this  State  was  settled  on  the  questions  in- 
volved. We  disagreed  with  the  doctrine  maintained  by  the 
Supreme  Court  of  Wisconsin  that  the  jurisdiction  in  gar- 
nishment proceedings  is  dependent  upon  the  situs  of  the 
debt,  which,  so  far  as  so  intangible  a  thing  as  a  debt  can 
be  said  to  have  a  situs,  is  at  the  domicil  of  the  creditor, 
and  held  that  the  question  of  jurisdiction  depends  upon  the 
place  of  residence  of  the  garnishee,  where  his  creditor  could 
maintain  an  action  against  him  for  the  debt.  Although  it 
was  considered  obvious  that  the  grounds  upon  which  the 
Wisconsin  court  based  its  judgment  were  untenable,  that 
court  had  jurisdiction  under  our  view  of  the  law,  and  w^e 
held  that  the  payment  of  the  judgment  barred  further 
prosecution  of  the  suit  in  this  State.  This  conclusion  was 
reached  upon  the  grounds  that  the  two  courts  had  concur- 
rent jurisdiction,  and  the  rule  in  such  cases  that  the  one 
first  acquiring  jurisdiction  will  retain  it  until  the  matter  is 
disposed  of,  applies  only  to  courts  of  the  same  State  and 
does  not  apply  to  courts  of  different  States;  that  where 
two  courts  of  different  States  have  concurrent  jurisdiction 
of  the  same  matter,  a  suit  pending. in  one  State  cannot  be 
pleaded  in  abatement  or  in  bar  of  the  suit  in  the  other  State ; 
that  both  suits  may  proceed  until  judgment  is  rendered  in 
one  of  the  suits,  when  it  may  be  set  up  in  bar  of  the  fur- 
ther maintenance  of  the  other;  that  it  makes  no  difference 
which  suit  was  first  commenced,  and  that  the  recovery  and 
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payment  of  one  judgment  after  a  full  disclosure  of  the 
pendency  of  the  other  suit  and  without  collusion  by  the 
garnishee  will  bar  a  recovery  in  the  other  State.  The  appli- 
cation of  that  doctrine  to  the  garnishment  suits  was  based 
on  the  settled  rule  in  ordinary  actions  which  had  been  previ- 
ously declared  in  Mc Jilt  on  v.  Love,  13  111.  486,  and  other 
cases,  and  it  is  equally  applicable  where  there  is  a  pending 
garnishment  proceeding  in  one  State  and  an  action  against 
the  garnishee  by  the  principal  defendant  in  another  State. 
In  any  case,  the  courts  will  see  that  the  debtor  who  is  with- 
out fault  is  not  compelled  to  pay  his  debt  twice,  but  that 
is  the  only  right  he  has.  The  pendency  of  the  garnishment 
proceeding  in  Missouri  was  no  bar  to  the  suit  of  appellee 
in  this  State,  but  in  the  case  of  an  ordinary  debt  a  com- 
pulsory payment  of  the  judgment  first  rendered  would  pro- 
tect appellant  against  another  judgment  for  the  same  debt. 
When  judgment  was  rendered  against  the  appellant  in  this 
State  for  wages  exempt  from  garnishment,  payment  of  the 
judgment  would  have  been  a  good  defense  to  the  further 
prosecution  of  the  suit  in  Missouri.  The  appeal  to  the 
circuit  court  was  a  voluntary  act  of  the  appellant,  with  the 
effect  of  letting  in  a  foreign  judgment  which  had  been  ren- 
dered against  the  appellant  in  Missouri  and  paid  before  the 
trial  in  the  circuit  court.  Such  a  voluntary  act  in  a  case 
where  the  appellant  had  no  defense  to  the  claim  could  not, 
without  injustice,  be  permitted  to  affect  the  rights  of  the 
appellee.  By  the  service  of  the  garnishee  summons  in  Mis- 
souri Miller  acquired  a  contingent  or  inchoate  lien  upon 
the  debt  and  appellant  could  not  thereafter  make  a  volun- 
tary payment  to  the  appellee,  but  the  right  which  Miller 
acquired  was  dependent  upon  subsequently  obtaining  judg- 
ment, and  that  was  not  accomplished  until  a  judgment  had 
been  recovered  in  this  State,  where  the  debt  was  free  from 
any  right  or  claim  that  he  had.  The  law  of  this  State  for 
the  protection  of  the  wage  earner  who  has  a  family  and 
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resides  with  the  same  exempts  his  wages  from  garnishment 
to  a  certain  amount,  and  it  is  the  duty  of  the  .State  to  en- 
force within  its  own  borders  the  laws  made  for  the  benefit 
of  its  citizens.  We  give  full  faith  and  credit  to  the  judg- 
ment of  the  justice  of  the  peace  of  Missouri,  but  the  pay- 
ment of  it  will  not  suffice  to  protect  the  appellant  from  the 
payment  of  the  judgment  of  our  own  court.  Before  that 
judgment  was  rendered  the  judgment  for  the  same  debt 
was  rendered  in  this  State,  and  the  status  of  the  debt  as 
exempt  from  garnishment  had  been  fixed. 

A  penal  statute  of  this  State  prohibits  the  sending  out 
of  this  State  of  any  claim  for  debt  to  be  collected  by  pro- 
ceedings in  attachment,  garnishment  or  other  mesne  pro- 
cess with  intent  to  deprive  any  resident  of  this  State  of 
his  rights  under  the  exemption  laws.  While  the  law  of 
Missouri  only  provides  for  exemptions  to  a  resident  of  that 
State,  it  prohibits  the  issue  of  garnishment  process  in  any 
cause  where  the  sum  demanded  is  $200  or  less,  and  where 
the  property  sought  to  be  reached  is  wages  due  the  defend- 
ant by  any  railroad  corporation,  until  after  judgment  shall 
have  been  recovered  by  the  plaintiff  against  the  defendant 
in  the  action,  and  no  railroad  corporation  is  required  to 
make  answer  to  any  interrogatories  propounded  to  it  in 
any  action  against  any  person  to  w^hom  it  may  be  indebted 
on  account  of  wages,  .where  the  writ  was  issued  or  served 
in  advance  of  the  recovery  by  the  plaintiff  against  the  de- 
fendant in  any  action  for  $200  or  less.  Questions  arising 
under  these  statutes  are  argued  by  counsel,  but  have  been 
ignored  as  not  necessary  to  the  decision  of  the  case. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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« 

■ 

Frank  O.  ButlER,  Appellant,  vs.  The  Aurora,  Elgin 

AND  Chicago  Railroad  Company,  Appellee. 

# 

Opinion  filed  April  ip,  ipii. 

1.  Railroads — when  electric  road  is  not  required  to  maintain 
fence  at  highway  intersection.  Section  i  of  the  act  relating  to 
the  fencing  and  operation  of  railroads  does  not  require  that  a  fence 
be  erected  across  a  walk  leading  to  a  station  platform  of  an  elec- 
tric railroad  at  the  intersection  of  its  right  of  way  with  a  highway, 
where  all  other  parts  of  the  right  of  way  are  fenced  and  cattle- 
guards  placed  as  required  by  law. 

2.  Same — question  whether  use  of  a  third  rail  is  common  law 
negligence  is  a  question  of  fact.  Whether  the  use  by  an  electric 
railroad  of  a  third  rail  charged  with  electricity  is  common  law 
negligence  under  the  circumstances  shown  in  a  particular  case  is 
a  question  of  fact,  upon  which  the  finding  of  the  Appellate  Court 
is  conclusive. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Mu- 
nicipal Court  of  Chicago;  the  Hon.  Edward  A.  Dicker, 
Judge,  presiding. 

Asa  Q.  Reynolds,  for  appellant. 

Hopkins,  Peffers  &  Hopkins,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  action  of  tort  brought  by  appellant  against 
appellee  in  the  municipal  court  of  Chicago  to  recover  dam- 
ages for  the  loss  of  a  cow  which  was  killed  by  coming  in 
contact  with  the  third  rail  of  appellee's  electric  railroad 
where  it  is  crossed  by  a  public  highway  about  a  mile  south 
of  the  village  of  Elmhurst,  DuPage  coimty.  A  trial  was 
had  before  the  court  without  a  jury  and  defendant  found 
not  guilty  and  judgment  entered  for  costs.  A  writ  of  er- 
ror was  sued  out  of  the  Appellate  Court  for  the  First  Dis- 
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trict,  and  that  court  affirmed  t^e  judgment  of  the  municipal 
court.  The  case  comes  to  this  court  upon  a  certificate  of 
importance  granted  by  the  Appellate  Court. 

Appellee  owns  and  operates  a  double  track  electric  rail- 
road running  east  and  west  and  crossing  Spring  road,  a 
public  highway,  at  right  angles.  The  right  of  way  is  about 
one  hundred  feet  wide,  and  except  at  the  highway  crossing 
is  fenced  on  both  sides.  On  the  west  side  of  the  crossing  a 
fence  extends  from  the  south  line  of  the  right  of  way  to  the 
south  track^  where  it  connects  with  the  cattle-guards  ex- 
tending across  the  tracks.  On  the  north  side  of  the  track 
is  a  platform  which  is  used  by  passengers  taking  the  west- 
bound trains.  This  platform  is  about  sixteen  inches  higher 
than  the  road-bed,  and  is  reached  from  the  highway  by  a 
cinder  walk  which  is  practically  on  a  level  with  it.  A  fence 
extends  north  from  the  platfornl  and  connects  it  with  the 
fence  on  the  north  line  of  the  right  of  way.  Appellant,  on 
the  day  the  accident  occurred,  was  driving  a  number  of 
cattle  on  the  public  highway,  and  when  the  crossing  was 
reached  the  cow  which  was  killed  turned  west  on  the  right 
of  way,  and  by  passing  over  the  cattle-guards  or  by  getting 
on  the  station  platform  and  jumping  off  came  in  contact 
with  the  electrically  charged  third  rail  of  appellee's  road 
and  was  killed. 

Appellant  contends  that  the  killing  of  the  cow  resulted 
from  a  failure  of  appellee  to  fence  its  right  of  way,  as  re- 
quired by  paragraph  62  of  chapter  1 14  of  the  Revised  Stat- 
utes. The  platfbrm  was  used  as  a  public  station  or  depot 
for  receiving  and  discharging  passengers  by  appellee,  and 
appellee  contends  that  the  provision  requiring  the  right  of 
way  to  be  fenced  does  not  apply. 

Paragraph  62  is  as  follows :  "That  every  railroad  cor- 
poration, shall,  *  *  *  erect  and  thereafter  maintain 
fences  on  both  sides  of  its  road  or  so  much  thereof  as  is 
open  for  use,  suitable  and  sufficient  to  prevent  cattle  *  *  * 
from  getting  on  such  railroad,  except  at  the  crossings  of 
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public  roads  and  highways,  and  within  such  portion  of  cities 
and  incorporated  towns  and  villages  as  are  or  may  be  here- 
after laid  out  and  platted  into  lots  and  blocks,  *  *  *  and 
shall  also  construct  *  *  *  cattle-guards  suitable  and 
sufficient  to  prevent  cattle  *  *  *  from  getting  on  such 
railroad;  and  when  such  fences  or  cattle-guards  are  not 
made  as  aforesaid,  or  when  such  fences  or  cattle-guards 
are  not  kept  in  good  repair,  such  railroad  corporations  shall 
be  liable  for  all  damages  which  may  be  done  by  the  agents, 
engines  or  cars  of  such  corporation,  to  such  catt4e,  *  *  * 
and  reasonable  attorney's  fees  in  any  court  wherein  suit  is 
brought  for  such  damages,  or  to  which  the  same  may  be 
appealed;  but  where  such  fences  and  guards  have  been 
duly  made  and  kept  in  good  repair,  such  railroad  corpora- 
tion shall  not  be  liable  for  any  such  damages,  unless  neg- 
ligently or  willfully  done." 

The  only  point  on  the  right  of  way  which  was  not 
fenced  was  where  the  cinder  walk  approached  the  platform. 
The  record  does  not  disclose  to  what  extent  the  platform 
is  used  by  the  public,  but  it  is  evident  that  to  require  it  to 
be  fenced  at  this  place  would  inconvenience  those  desiring 
to  board  and  alight  from  the  trains  and  would  interfere 
with  its  use  by  the  public.  .In  Chicago,  Burlington  and 
Quincy  Railroad  Co.  v.  Hans,  iii  111.  114,  it  was  said: 
*lt  is  the  duty  of  a  railway  company  to  establish  depots, 
etc.,  and  so  operate  its  road  as  to  afford  the  public  reason- 
able safety  and  dispatch  in  the  transaction  of  business.  To 
effect  this,  and  to  accommodate  those  traveling  its  road  or 
transacting  business  with  the  company,  it  is  necessary  that 
it  should  at  all  reasonable  times  provide  a  ready  and  con- 
venient means  of  access  to  its  stations  and  depots.  To 
require  those  places  to  be  fenced  would  cause  delay  and 
inconvenience  to  the  public  and  detract  from  the  public 
character  of  railways."  Under  the  decision  in  that  case 
and  in  view  of  the  use  of  the  station  platform  by  the  pub- 
lic we  do  not  think  appellee  was  required  to  fence  that  por- 
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tion  of  its  right  of  way,  and  its  failure  to  do  so  does  not 
render  it  liable  for  the  loss  of  appellant's  cow. 

Appellant  contends  that  if  appellee  is  not  liable  under 
the  statute,  the  use  by  it  of  the  third  rail,  charged,  as  it 
was,  with  electricity,  was  such  negligence  at  common  law 
as  renders  it  liable.  The  question  whether  or  not  appellee 
was  guilty  of  negligence  at  common  law  is  a  question  of 
fact,  and  the  finding  of  the  Appellate  GDurt  upon  this  ques- 
tion is  not  reviewable  by  this  court. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Sarah  A.  Smith  et  al.  Plaintiffs  in  Error,  vs.  William 
Tucker  et  aL  Defendants  in  Error. 

Opinion  filed  April  ip,  ipii. 

1.  Deeds — zvhen  rule  in  Shelly' s  case  docs  not  apply.  The  rule 
in  Shelly's  case  does  not  apply  to  a  deed  where  the  limitation  over 
is  not  to  the  heirs  of  the  grantee  but  to  the  heirs  of  the  grantor. 

2.  Same — when  deed  conveys  estate  for  grantor's  life.  A  deed 
conveying  to  the  grantee,  his  heirs  and  assigns,  certain  described 
land,  and  containing,  in  the  granting  clause,  a  provision  that  the 
deed  is  to  remain  in  force  only  during  the  lifetime  of  the  grantor 
and  that  at  her  death  the  property  shall  revert  to  the  grantor's 
heirs,  conveys  to  the  grantee  and  his  heirs  and  assigns  only  an 
estate  for  the  life  of  the  grantor. 

3.  Limitations — what  proof  not  sufficient  to  show  ouster  of  co- 
tenants.  Testimony  by  the  defendants  to  a  bill  in  chancery  to  the 
effect  that  since  they  went  into  possession  of  the  land  in  contro- 
versy their  possession  had  been  exclusive  and  peaceable,  that  they 
exercised  acts  of  ownership  and  claimed  to  own  all  the  land,  that 
they  paid  the  taxes  thereon  regularly  every  year  and  that  no  per- 
son claimed  the  premises  adversely,  does  not  show  an  ouster  ot 
other  tenants  in  common  nor  show  a  title  by  limitation. 

4.  Same — a  bond  for  a  deed  is  not  color  of  title.  A  bond  for  a 
deed  is  not  color  of  title  and  will  not  support  a  title  by  adverse 
possession  and  payment  of  taxes  for  seven  years. 

5.  Equity — when  bill  should  not  be  dismissed.  Where  the  evi- 
dence in  a  proceeding  in  chancery  to  recover  an  interest  in  land 
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fails  to  establish  the  complainants'  full  claim  but  shows  that  they 
have  some  interest  in  the  land  the  extent  of  which  depends  upon 
further  proof,  the  bill  should  not  be  dismissed  but  an  opportunity 
should  be  given  to  supply  the  proof  necessary  to  show  their  ex- 
act interests. 

Writ  of  Error  to  the  Circuit  Court  of  Pope  county; 
the  Hon.  W.  W.  Duncan,  Judge,  presiding. 

Morris  &  Hayes,  for  plaintiffs  in  error. 

Charles  Durfee,  for  defendants  in  error. 

Mr.  Chief  Justice  Vickers  delivered  the  opinion  of 
the  court: 

The  plaintiffs  in  error,  Sarah  A.  Smith  and  Nannie  Jef- 
fers,  filed  their  bill  in  chancery  in  the  circuit  court  of  Pope 
county  alleging  that  they  are  the  owners  in  fee  simple,  as 
tenants  in  common,  of  a  tract  of  land  described  therein  and 
containing  120  acres  and  are  entitled  to  the  possession  there- 
of;  that  defendants  in  error,  William  Tucker  and  Daniel 
Tucker,  are  in  the  possession  of  said  land  but  have  never 
had  any  interest  in  the  same  except  an  estate  for  the  life  of 
Sarah  J.  Keel,  the  mother  of  plaintiffs  in  error,  in  an  un- 
divided one-half  thereof,  which  was  acquired  by  mesne  con- 
veyances from  Lewis  W.  Chrishman;  that  Sarah  J.  Keel 
died  October  13,  1908,  and  the  estate  of  the  defendants  in 
error  was  thereby  terminated  and  plaintiffs  in  error  there- 
upon became  entitled  to  the  immediate  possession  of  all  of 
the  land ;  that  a  certain  deed  from  said  Sarah  A.  Smith  and 
Alexander  Blair  and  Maggie  Sim,  a  brother  and  sister  of 
plaintiffs  in  error,  to  one  D.  G.  Thompson  to  said  land  was 
procured  by  fraud  and  was  without  consideration ;  that  the 
defendants  in  error  have  cut,  sold  and  destroyed  valuable 
timber  grown  on  the  premises  while  tenants  for  the  life  of 
Sarah  J.  Keel,  which  timber  would  now  be  worth  more  than 
$1500,  and  that  Alexander  Blair  and  the  husband  of  Mag- 
gie Sim,  deceased,  have  conveyed  their  interest  in  the  land 
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to  said  Sarah  A.  Smith.  The  bill  prays  for  an  accounting 
of  rents,  profits,  waste  and  sale  of  timber;  that  certain 
deeds  which  are  clouds  upon  their  title  be  canceled;  that 
the  defendants  in  error  may  be  enjoined  from  committing 
further  waste,  and  for  general  relief.  The  answer  of  the 
defendants  in  error  denies  all  the  material  allegations  of  the 
bill,  and  alleges  that  they  have  been  in  the  peaceable,  ad- 
verse and  exclusive  possession  of  the  premises  for  more 
than  twenty  years  prior  to  the  filing  of  the  bill  and  have 
paid  all  the  taxes  thereon  during  that  time,  and  that  they 
have  been  in  peaceable,  adverse  and  exclusive  possession  of 
all  of  said  premises  under  color  of  title  for  more  than  seven 
years  prior  to  the  filing  of  the  bill  and  have  paid  all  the 
taxes  thereon  during  that  time.  The  cause  was  heard  be- 
fore the  chancellor  and  resulted  in  a  decree  dismissing  the 
bill  for  want  of  eqility.  Plaintiffs  in  error  have  sued  out 
this  writ,  seeking  to  reverse  the  decree  of  the  circuit  court 
The  facts  developed  on  the  hearing  were  as  follows: 
On  September  3,  1870,  John  M.  Crank  and  wife  conveyed 
the  120  acres  in  question  to  Robert  R.  Blair  and  Sarah  J. 
Blair,  his  wife.  On  November  17  of  that  year  Robert  R. 
Blair  died  intestate,  leaving  surviving  him  the  said  Sarah 
J.  Blair,  his  widow,  and  certain  children,  all  of  whom,  ex- 
cept the  plaintiffs  in  error  and  Alexander  Blair  and  Mary 
Murphy,  have  since  died.  Mary  Murphy  has  not  been  heard 
of  for  more  than  twenty-five  years  and  is  presumed  to 
be  dead.  Sarah  J.  Blair  re-married,  and  on  February  28, 
1878,  together  with  her  husband,  John  W.  Keel,  in  con- 
sideration of  $100,  executed  and  delivered  to  Lewis  W. 
Chrishman  a  warranty  deed  to  said  120  acres  of  land,  the 
granting  clause  of  said  deed  being,  in  part,  as  follows.  Keel 
and  wife  being  the  parties  of  the  first  part:  "That  the 
said  party  of  the  first  part,  for  and  in  consideration  of  the 
sum  of  one  hundred  ($100)  dollars  in  hand  paid  by  the 
said  party  of  the  second  part,  the  receipt  whereof  is  hereby 
acknowledged,  have  granted,  bargained  and  sold,  and  by 
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these  presents  does  grant,  bargain  and  sell,  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns,  all  the  fol- 
lowing described  lot,  piece  or  parcel  of  land  situated  in 
Grandpier  precinct,  in  the  county  of  Pope  and  State  of  Illi- 
nois, to-wit:  The  south-east  fourth  of  section  i6,  town- 
ship eleven  (ii),  range  seven  (7),  east,  containing  one 
hundred  and  twenty  acres  (120a.)  This  deed  is  only  to 
remain  in  full  force  and  effect  during  the  lifetime  of  the 
above  named  Sarah  J.  Keel  and  at  her  death  it  goes  back 
to  her  heirs.  Together  with  all  and  singular  the  heredit- 
aments and  appurtenances  hereunto  belonging,"  etc.  By 
sundry  conveyances  George  J.  Carter  on  June  27,  1882,  de- 
rived this  title  from  Chrishman,  one  of  the  deeds  in  the 
chain  of  conveyances  containing  the  same  language  as  that 
above  quoted  in  the  deed  from  Mrs.  Keel  to  Chrishman,  the 
other  deeds  in  the  chain  being  in  the  reg^ar  form  and  mak- 
ing no  attempt  at  restriction.  At  the  October  term,  1883, 
of  the  circuit  court  of  Pope  county,  and  while  the  title  con- 
veyed to  Chrishman  was  held  by  George  J.  Carter,  the  chil- 
dren of  Robert  R.  Blair  obtained  a  judgment  in  ejectment 
against  Carter  for  the  recoveiy  of  an  undivided  one-half  of 
said  land  in  fee  and  for  the  possession  of  the  same.  On 
December  10,  1887,  Carter  conveyed  the  said  land  to  John 
Tucker  by  warranty  deed.  This  deed  was  never  recorded 
and  its  existence  was  evidently  unknown  to  the  plaintiffs  in 
error  until  the  time  of  the  hearing  on  the  bill  herein.  On 
June  20,  1885,  Alexander  Blair,  Maggie  Sim  (now  de- 
ceased) and  said  Sarah  A.  Smith,  all  children  of  Robert  R. 
Blair,  for  the  expressed  consideration  of  $15,  conveyed  to 
D.  G.  Thompson  all  their  interest  in  the  undivided  one-half 
of  said  120  acres  and  all  their  reversionary  interest  in  the 
other  undivided  one-half.  Thompson  conveyed  to  one  Wil- 
liam King,  who  on  December  24,  1888,  conveyed  to  said 
John  Tucker.  This  deed  from  King  to  John  Tucker  has 
never  been  recorded.  On  November  16,  1891,  John  Tucker 
contracted  with  his  brother,  William  A.  Tucker,  to  sell  to 
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him  the  120-acre  tract,  together  with  the  remaining  40  acres 
of  tliat  quarter  section,  for  the  sum  of  $200,  and  executed 
and  delivered  to  him  a  bond  for  deed,  binding  himself  to 
convey  the  land  to  William  A.  Tucker  upon  the  payment 
of  four  notes  then  given  to  the  obligor,  aggregating  $200. 
This  bond  for  deed  has  never  been  recorded.  Upon  the 
execution  and  delivery  of  the  bond  for  deed  on  Novernber 
16,  1 891,  William  A.  Tucker  took  possession  of  the  prem- 
ises, and  he  and  Daniel  Tucker,  another  brother,  have  been 
in  possession  of  the  same  from  that  time  to  the  time  of  the 
filing- of  this  bill,  in  1908. 

The  evidence  does  not  disclose  whether  William  A. 
Tucker  has  complied  with  the  terms  of  the  contract  of  sale 
made  between  him  and  John  Tucker,  or  has  paid  any  of 
the  promissory  notes  mentioned  in  the  bond  for  deed  or  any 
interest  thereon.  It  does  appear,  however,  that  William  A. 
Tucker  has  never  received  a  deed  to  the  premises,  and  his 
only  right  to  possession  has  been  under  the  bond  for  deed. 
John  Tucker  was  not  made  a  party  defendant  to  the  bill, 
and  no  attempt  was  made  to  bring  him  in  by  amendment 
when  his  interest  was  disclosed  upon  the  hearing.  The  bill 
was  evidently  drawn  upon  the  theory  that  William  A. 
Tucker  and  Daniel  Tucker,  instead  of  John  Tucker,  had 
been  the  purchasers  from  Carter  and  King,  respectively. 
Carter  and  the  Tuckers  were  brothers-in-law,  and  William 
A.  Tucker  and  Daniel  Tucker  both  knew  of  the  ejectment 
suit  brought  by  the  children  of  Robert  R.  Blair  against  Car- 
ter in  1883,  and  knew  that  the  children  of  Robert  R.  Blair 
claimed  to  have  an  interest  in  this  land.  The  bill  was  also 
drawn  upon  the  theory  that  the  deed  from  Sarah  J.  Keel  to 
Chrishman  conveyed  only  an  estate  for  the  life  of  Sarah 
J.  Keel,  and  that  upon  the  death  of  said  Sarah  J.  Keel  the 
estate  of  her  grantees  was  extinguished,  and  that  plaintiffs 
in  error,  being  the  owners  of  the  fee,  were  entitled  to  the 
possession  of  the  entire  tract.  The  proof  was  made  and  the 
case  tried  upon  this  theory. 
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Plaintiffs  in  error  insist  that  by  the  deed  from  Sarah  J. 
Keel  and  her  husband,  Lewis  W.  Chrishman  acquired  only 
an  estate  for  the  life  of  Sarah  J.  Keel  in  the  premises.  De- 
fendants in  error,  on  the  other  hand,  contend  that  this  deed 
in  apt  language  conveyed  all  of  the  title  of  Sarah  J.  Keel 
to  Chrishman,  his  heirs  and  assigns,  thereby  creating  in  him 
an  estate  in  fee  simple  in  the  undivided  one-half  of  the 
premises.  Plaintiffs  in  error  rely,  to  support  their  conten- 
tion, upon  the  words  inserted  in  the  deed  after  the  descrip- 
tion of  the  land,  "this  deed  is  only  to  remain  in  full  force 
and  effect  during  the  lifetime  of  the  above  named  Sarah  J. 
Keel  and  at  her  death  it  goes  back  to  her  heirs." 

Defendants  in  error  contend,  and  their  contention  seems 
to  have  been  sustained  by  the  trial  court,  that  this  deed  is 
controlled  by  the  rule  in  Shelly's  case,  and  that  under  said 
rule  the  deed  conveyed  a  fee  simple  title  to  the  grantees. 
This  is  a  misapprehension.  The  rule  in  Shelly's  case  ap- 
plies to  wills  or  deeds  conveying  to  the  ancestor  an  estate 
of  freehold,  and  in  the  same  instrument  an  estate  is  limited, 
either  mediately  or  immediately,  to  his  heirs  in  fee.  It  will 
be  noted  that  the  estate  conveyed  to  Lewis  W.  Chrishman 
is  an  estate  per  autre  vie.  There  is  no  language  in  this 
deed  purporting  to  convey  a  fee  simple  title  to  the  heirs  of 
the  grantees  which  affords  satisfactory  reason  for  taking  it 
out  of  the  operation  of  the  rule  in  Shelly's  case.  The  limi- 
tation of  the  estate  of  the  grantees  in  this  deed  is  found 
in  the  granting  clause  and  not  in  the  habendum.  The  ex- 
tent of  the  estate  intended  to  be  conveyed  is  not  mentioned 
in  the  deed,  except  in  the  clause  which  limits  its  duration 
to  the  life  of  Sarah  J.  Keel.  While  the  limitation  in  the 
habendum  clause  cannot  restrict  an  estate  to  one  for  life 
where  the  language  is  repugnant  to  the  granting  clause,  that 
rule  has  no  effect  where  the  extent  of  the  estate,  as  here,  is 
stated  in  the  granting  clause  of  the  deed.  Section  13  of 
our  Conveyance  act  expressly  excepts  from  its  operation 
conveyances  where  an  estate  less  than  a  fee  is  limited  by 
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the  express  words  of  the  deed.  Riggin  v.  Love,  72  III.  553 ; 
Welch  V.  Welch,  183  id.  237. 

Under  this  construction  of  the  deed  it  is  clear  that  the 
court  below  erred  in  dismissing  the  bill.  It  is  also  clear, 
from  the  proofs,  that  Nannie  Jeffers  owned  some  other  in- 
terest in  the  land,  the  exact  extent  of  which  cannot  be  cer- 
tainly determined  from  the  proofs  in  this  record,  but  upon 
another  hearing  the  evidence  may  disclose  the  extent  of 
such  interest.  The  evidence  fails  to  show  any  fraud  in 
procuring  the  deed  from  Sarah  A.  Smith,  Alexander  Blair 
and  Maggie  Sim  by  D.  G.  Thompson.  That  deed  was  a 
valid  conveyance. 

Defendants  in  error  asserted  title  in  themselves  and  re- 
lied upon  the  Statute  of  Limitations.  Prior  to  the  time  that 
William  A.  Tucker  came  into  possession  of  the  premises 
under  his  bond  for  deed  John  Tucker  had  been  in  posses- 
sion, and  the  possession  of  John  and  William  together  ex- 
tended over  a  period  of  more  than  twenty  years.  Whether 
or  not  John  knew  of  the  interest  of  the  children  of  Robert 
R.  Blair  in  this  land  does  not  appear,  but  it  is  shown  that 
William  and  Daniel  Tucker  knew  of  their  interest  and  also 
knew  of  the  ejectment  suit  brought  by  them  against  Carter 
and  its  result.  While  William  and  Daniel  Tucker  have  been 
in  the  possession  of  all  of  the  lands  in  controversy  since  the 
date  of  the  bond  for  deed  and  during  that  time  have  re- 
ceived all  the  benefits  of  said  land,  their  possession  was  not 
so  adverse  as  to  amount  to  an  ouster  of  their  tenants  in 
common  and  start  the  running  of  the  Statute  of  Limita- 
tions. The  testimony  of  both  William  and  Daniel  Tucker 
was  to  the  effect  that  since  they  went  into  possession  of 
this  land  their  possession  had  been  exclusive  and  peaceable ; 
that  they  exercised  acts  of  ownership  and  claimed  to  own 
all  of  the  land ;  that  they  paid  the  taxes  thereon  regularly 
every  year  and  that  no  other  person  claimed  the  premises 
adversely.  This  does  not  show  an  ouster  of  the  other  ten- 
ants in  common  and  is  not  sufficient  to  show  title  by  limi- 
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tation.  (Nicoll  v.  Scott,  99  111.  529.)  Defendants  in  error 
are  not  entitled  to  avail  themselves  of  the  defense  of  pos- 
session and  payment  of  taxes  for  seven  years  under  color 
of  title.  The  bond  for  a  deed  is  not  color  of  title.  Rigor 
v.  Frye,  62  111.  507;  Dazis  v.  Hozvard,  172  id.  340;  Con- 
verse v.  Calumet  River  Raihvay  Co.  195  id.  204. 

For  the  error  in  dismissing  the  bill  for  want  of  equity 
the  decree  of  the  circuit  court  of  Pope  county  is  reversed 
and  the  cause  remanded.  Reversed  and  remanded. 


The  Town  of  Harmony,  Appellant,  vs.  John  A.  Clark. 

Appellee. 

Opinion  Hied  April  ip,  ipii. 

1.  Highways — fences  determine  ividth  of  highway  not  laid  out 
under  the  statute.  Where  a  road  is  not  originally  laid  out,  under 
the  statute,  by  the  commissioners  of  highways,  its  width  is  to  be 
determined  by  the  fences  built  by  owners  on  each  side  of  the  road, 
whether  the  road  is  claimed  to  exist  by  dedication  or  prescription. 

2.  Same — whether  owner  dedicated  strip  between  hedge  fence 
and  rail  fence  is  a  question  of  fact.  Where  a  land  owner  plants  a 
hedge  several  feet  inside  of  a  rail  fence  which  separates  his  land 
from  a  road  and  subsequently  removes  the  rail  fence,  the  ques- 
tion whether  he  dedicated  the  strip  between  the  hedge  and  the 
rail  fence  as  a  part  of  the  road  is  a  question  of  fact  to  be  deter- 
mined from  all  the  facts  and  circumstances  in  the  case,  including 
the  fact  that  hed{];e  trimmings  were  allowed  to  accumulate  thereon. 

3.  Evidence — when  alleged  error  in  not  admitting  evidence  is 
harmless.  Alleged  error  in  refusing  to  admit  in  evidence  in  a  road 
obstruction  case  a  certain  order  and  a  copy  of  a  petition  offered 
on  the  question  of  the  width  of  the  road  is  harmless  where  they 
could  have  no  material  influence  on  the  result  of  the  trial,  the 
road  not  being  one  laid  out  under  the  statute,  and  the  issue  being 
whether  a  land  owner,  by  removing  the  original  rail  fence  after 
his  hedge  had  grown,  dedicated  the  strip  between  the  fence  and  the 
hedge  or  suffered  the  public  to  acquire  a  prescriptive  right  therein. 

Appeal  from  the  Circuit  Court  of  Hancock  county; 
the  Hon.  Harry  M.  Waggoner,  Judge,  presiding. 
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ScoFii^i^D  &  Cauff,  (David  E.  Mack,  of  counsel,)  for 
appellant. 

O'Harra,  O'Harra,  Wood  &  Walker,  and  Hartzell 
&  McCrory,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellant  brought  an  action  of  debt  in  the  circuit  court 
of  Hancock  county  upon  the  statute,  against  appellee,  to 
recover  the  penalty  provided  for  the  obstruction  of  a  pub- 
lic highway.  The  declaration  averred  that  notice  had  been 
given  appellee  to  remove  the  obstruction  and  a  recovery 
was  sought  for  continuing  the  obstruction  after  giving  the 
notice.  Issue  was  joined  and  the  cause  tried  by  a  jury,  re- 
sulting in  a  verdict  and  judgment  in  favor  of  the  appellee. 
Appellant  prosecutes  this  appeal  to  reverse  that  judgment.. 

The  highway  appellee  is  charged  with  obstructing  runs 
east  and  west  through  the  middle  of  sections  31,  32,  33, 
34,  35  and  36,  in  the  town  of  Harmony,  Hancock  county. 
It  was  never  laid  out  by  proceedings  had  under  the  statute 
and  exists  as  a  public  highway  only  by  prescription  or  dedi- 
cation. There  is  no  dispute  between  the  parties  as  to  there 
being  a  highway  at  the  place  in  question  and  that  it  had 
existed  for  more  than  forty  years.  In  1861  Thomas  G. 
Lyons  became  the  owner  of  and  removed  upon  the  east 
half  of  the  north-west  quarter  of  section  35.  The  place  of 
the  alleged  obstruction  is  the  north  side  of  the  road  at  the 
south  end  of  this  eighty.  Before  Lyons  became  the  owner 
of  said  eighty  there  was  a  road  running  through  the  middle 
of  the  sections  before  mentioned,  fenced  at  the  place  in 
question  on  both  sides  with  rail  fences.  In  1865  Lyons 
planted  a  hedge  fence  across  the  south  end  of  his  eighty 
and  on  the  north  side  of  the  rail  fence  that  separated  his 
land  from  the  road.  He  testified  he  planted  his  hedge  as 
close  to  the  rail  fence  as  he  could  and  have  room  enough 
between  it  and  the  rail  fence  to  cultivate  his  hedge  on  the 
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south  side  with  one  horse  and  a  plow.  The  rail  fence  did 
not  run  in  a  straight  line,  and  the  hedge  was  planted  in  a 
line  that  was  not  entirely  straight  but  to  some  extent  fol- 
lowed the  course  of  the  rail  fence,  the  distance  between  the 
hedge  and  the  rail  fence  being  greatest  at  the  east  side  of 
Lyons'  eighty.  The  rail  fence  was  allowed  to  stand  until 
the  hedge  made  sufficient  growth  to  answer  the  purpose  of 
a  fence.  From  time  to  time,  as  the  hedge  grew,  parts  of 
the  rail  fence  were  removed,  the  last  of  it  being  removed 
about  1875.  The  proof  shows  very  little  work  was  done 
on  the  road  by  the  road  authorities.  A  ditch  about  the 
depth  of  a  plow  furrow  was  made  on  the  north  side  of  the 
traveled  track,  and  one  witness  testified  that  by  direction  of 
the  road  authorities  he  mowed  the  grass  and  weeds  along 
the  side  of  the  road  up  to  the  hedge  fence,  at  one  time. 
The  traveled  track  of  the  road  was  somewhere  near  the 
middle  of  the  space  left  between  the  original  fences.  In 
muddy  times  the  road  was  a  bad  one,  and  people  in  travel- 
ing over  it  in  vehicles  would  sometimes  travel  out  of  the 
traveled  track  on  the  north  side  of  the  ditch  for  a  distance 
of  about  sixty  rods  of  the  east  part  of  the  road.  Sixty  rods 
west  of  the  east  line  of  the  Lyons  eighty  the  ditch  washed 
so  deep  that  it  could  not  be  crossed,  and  over  that  part  of 
the  road  travel  had  to  be  on  the  south  side  of  the  ditch. 
Between  the  ditch  and  the  hedge  fence  at  that  place  brush 
and  saplings  grew  up.  Lyons  sold  the  eighty-acre  tract  de- 
scribed about  1890  to  his  son,  and  some  two  years  later 
his  son  sold  it  to  appellee,  who  still  owns  it.  In  trimming 
the  hedge  fence  the  owner  of  the  land  would  drop  the  brush 
on  the  south  side  of  it  and  it  accumulated  there  until  five 
or  six  years  before  bringing  this  suit,  when  appellee,  wish- 
ing to  destroy  the  hedge,  burned  the  brush  and  the  hedge 
and  built  a  wire  fence  south  of  the  line  of  the  old  hedge 
fence.  It  is  this  wire  fence  that  is  alleged  to  be  an  ob- 
struction in  the  highway. 
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The  proof  shows  that  at  the  east  side  of  the  appellee's 
eighty  the  wire  fence  is  about  eight  feet  south  of  the  stumps 
of  the  hedge  fence  and  at  the  west  side  of  the  eighty  about 
four  feet  south  of  the  stumps  of  the  hedge.  As  the  hedge 
was  crooked  between  those  points,  at  some  places  the  dis- 
tance between  the  hedge  and  the  wire  was  less  than  three 
feet.  The  appellant  cgntends  that  the  road  as  it  existed 
by  prescription  or  dedication  was  sixty-six  feet  wide  and 
thirty-three  feet  of  it  came  off  the  south  end  of  appellee's 
eighty  acres.  Measurements  from  stones  supposed  to  mark 
the  east  and  west  half -section  line  through  the  sections 
mentioned,  according  to  the  proof  of  appellant,  show  that 
at  the  east  and  west  sides  of  appellee's  land  the  distance  be- 
tween his  wire  fence  and  the  stones  is  twenty-nine  feet  and 
at  one  place  between  those  points  twenty-seven  feet.  By 
building  his  fence  closer  than  thirty-three  feet  of  the  line 
of  these  stones  appellant  contends  appellee  obstructed  the 
public  highway. 

As  the  road  was  not  originally  laid  out  under  the  stat- 
ute by  the  commissioners  of  highways,  its  width  would  be 
determined  by  the  fences  built  by  the  owners  on  each  side 
of  it,  whether  it  existed  by  prescription  or  dedication.  For 
the  purpose  of  showing  that  the  road  was  intended  to  be 
sixty-six  feet  wide,  appellant  offered  in  evidence  an  order 
spread  upon  the  town  clerk's  records,  made  by  the  commis- 
sioners of  highways  in  1858.  The  order  recited  that  a  road 
on  the  east  and  west  center  line  of  sections  31,  32,  33,  34, 
35  and  36  was  then  used  as  a  public  highway  and  had  been 
so  used  for  twenty  years  but  it  had  never  been  recorded. 
It  was  therefore  ordered  that  the  road  be  ascertained,  de- 
scribed and  entered  of  record  according  to  a  survey  which 
had  been  made  under  the  direction  of  the  commissioners, 
and  the  road  was  described  as  four  rods  wide.  The  court 
sustained  appellee's  objection  to  the  offer  of  this  evidence. 
Appellant  also,  after  proving  the  loss  of  the  original  pe- 
tition, offered  in  evidence  a  copy  of  a  petition  presented 
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to  the  commissioners  of  highways  of  Harmony  township, 
dated  February  12,  1908,  signed  by  appellee  and  others,  re- 
questing that  the  width  of  the  road  through  the  sections 
mentioned,  for  a  distance  of  four  miles,  be  reduced  from 
sixty-six  feet  to  sixty  feet.  Objection  by  appellee  to  the 
introduction  of  this  document  was  sustained  and  it  was  not 
permitted  to  be  introduced  in  evidence.  Aside  from  the 
rulings  of  the  court  in  refusing  to  admit  this  proof  and 
giving  and  refusing  certain  instructions  the  controversy 
here  is  wholly  one  of  fact.  The  real  question  is,  did  ap- 
pellee place  his  fence  on  land  that  had  been  dedicated  to 
and  accepted  by  the  public  as  a  highway,  or  on  land  that 
the  public  had  acquired  a  highway  over  by  prescription? 
In  our  opinion  the  rail  fence  on  the  north  side  of  the  road 
marked  the  boundary  of  the  highway,  and  unless,  when  the 
rail  fence  was  removed,  the  owner  of  the  land  dedicated 
the  strip  between  it  and  the  hedge  fence  or  the  public  ac- 
quired a  right  to  that  strip  by  prescription  and  travel  over 
it,  the  road  never  did  extend  to  the  hedge  fence.  Whether 
there  was  such  dedication,  or  the  right  to  the  land  Avas  ac- 
quired by  prescription,  were  questions  for  determination  by 
the  jury  under  all  the  facts  and  circumstances  prov/en.  It 
may  be  that  under  the  facts  these  were  debatable  questions, 
but  it  cannot  be  said  that  under  the  evidence  the  jury  were 
bound  to  find  for  appellant  under  both  or  either  of  said 
questions. 

Lyons,  who  owned  the  land  until  1890,  set  out  the 
hedge  fence  in  1865.  It  is  true,  he  testified  he  intended  it 
for  a  permanent  fence,  but  he  also  testified  that  he  set  it 
as  close  to  the  rail  fence  as  he  could  and  leave  room  to 
plow  between  the  rail  fence  and  the  hedge  with  one  horse. 
The  proof  further  shows  that  in  trimming  the  hedge  the 
brush  was  dropped  on  the.  south  side  of  it,  and  this  prac- 
tice was  continued  and  the  brush  accumulated  from  time  to 
time  until  shortly  before  the  appellee  built  the  wire  fence, 
when  he  burned  it  for  the  purpose  of  destroying  the  hedge. 
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Three  or  four  years  before  appellee  built  the  wire  fence  a 
line  of  telephone  poles  was  set  along  the  south  side  of  the 
hedge  fence,  and  according  to  the  proof  the  poles  were  set 
as  close  to  the  hedge  as  the  brush  piled  on  the  south  side 
would  admit.  The  wire  fence  alleged  to  be  an  obstruction 
in  the  road  is  on  the  north  side  of  this  line  of  telephone 
poles.  The  evidence  is  not  clear  as  to  the  exact  location 
of  the  wire  fence  with  reference  to  the  old  line  of  the  rail 
fence,  but  from  the  descriptions  given  of  the  rail  and  hedge 
fences  and  the  distance  left  between  them,  and  tlie  distance 
between  the  wire  fence  and  the  stumps  of  the  hedge  fence, 
w^hich  are  still  standing  and  show  clearly  its  line,  we  think 
the  conclusion  is  amply  warranted  that  the  wire  fence  is 
substantially  on  the  line  of  the  old  rail  fence.  As  we  have 
said,  the  distance  between  the  wire  fence  and  the  hedge  is 
not  uniform,  because  of  the  fact  that  the  hedge  fence  w^as 
not  built  in  a  straight  line.  The  greatest  distance  between 
the  wire  fence  and  the  hedge  is  at  the  east  line  of  appellee's 
eighty  and  is  about  eight  feet.  One  witness  testified  on 
behalf  of  appellee  that  he  measured  the  distance  between 
every  post  in  the  wire  fence  and  the  hedge  stumps  through- 
out the  entire  eighty  rods.  He  testified  several  posts  were 
less  than  three  feet  from  the  hedge,  and  in  this  he  was  not 
contradicted  by  anybody  who  made  measurements. 

In  our  opinion  the  order  of  the  commissioners  of  high- 
ways of  1858,  and  the  copy  of  the  petition  of  the  commis- 
sioners of  1908  to  reduce  the  width  of  the  road,  could  have 
had  no  material  influence  on  the  result  of  the  trial  if  they 
had  been  admitted  in  evidence,  and  the  refusal  of  the  court 
to  admit  them  in  evidence  affords  no  ground  ^or  a  reversal 
of  the  judgment,  even  if  it  be  conceded  that  they  were 
competent.  Neither  do  we  think  there  was  any  error  in  the 
giving  or  refusing  of  instructions. 

In  our  opinion  the  verdict  and  judgment  were  war- 
ranted by  the  evidence,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 
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The  Peopi^e  of  the  State  of  Ii^unois,  Defendant  in  Er- 
ror, vs.  Isaac  Bernstein,  Plaintiff  in  Error. 

Opinion  filed  April  ip,  igii, 

1.  Criminal  law — when  prosecutor  cannot  he  required  to  elect. 
If  two  or  more  offenses  charged  in  an  indictment  grow  out  of  one 
transaction  and  are  of  such  a  nature  that  the  defendant  may  be 
found  guilty  of  both,  the  prosecutor  will  not  be  required  to  elect 
for  which  offense  he  will  prosecute,  and  he  will  only  be  required 
to  do  so  when  the  offenses  charged  are  distinct  and  do  not  arise 
out  of  the  same  transaction. 

2.  Same — counts  charging  arson  and  burning  goods  to  defraud 
insurance  company  may  be  joined.  Counts  charging  arson  may  be 
joined  in  the  same  indictment  with  counts  charging  the  burning 
of  goods  to  defraud  an  insurance  company  where  the  two  offenses 
grow  out  of  one  and  the  same  transaction. 

3.  Same — the  trial  judge  must  exercise  discretion  in  examin- 
ing witnesses.  While  it  is  not  ordinarily  good  practice  for  the 
trial  judge,  in  a  criminal  case,  to  examine  the  witnesses,  it  may, 
under  some  circumstances,  be  his  duty  to  do  so,  but  in  discharging 
that  duty  he  must  exercise  discretion  and  not  assume  the  func- 
tions of  an  advocate. 

4.  Same — State's  attorney  "should  rarely  be  permitted  to  cross- 
examine  witnesses  examined  in  chief  by  the  court.  The  practice 
of  allowing  the  State's  attorney  to  cross-examine  witnesses  who 
have  been  examined  in  chief  by  the  court  is  not  to  be  commended, 
and  should  not  be  indulged  in  unless  it  is  shown  that  otherwise 
there  may  be  a  miscarriage  of  justice. 

5.  Same — court  must  exercise  great  care  in  expressing  opin- 
ions. Expressions  of  opinion  by  the  trial  judge  in  a  criminal  case 
are  likely  to  have  great  weight  with  the  jury,  and  great  care  must 
be  observed  by  him  to  say  nothing  to  the  prejudice  of  either  party. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Lockwood  Honore,  Judge,  presiding. 

Max  Luster,  (J.  Ambrose  Gearon,  of  counsel,)  for 
plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  W.  Edgar  Sampson,  (Robert 
E.  Crowe,  of  counsel,)  for  the  People. 
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Per  Curiam  :  Plaintiff  in  error  was  indicted  at  the 
March  term,  1910,  of  the  criminal  court  of  Cook  county, 
on  the  charge  of  arson.  The  indictment  contained  six 
counts.  The  first  three  were  drawn  under  section  13  of  the 
Criminal  Code,  while  Jhe  last  three  were  under  section  14. 
(Kurd's  Stat.  1909,  p.  746.)  The  first  three,  in  varying 
fonn,  charged  him  with  arson  in  burning  a  building  be- 
longing to  Otto  Vogelman ;  the  last  three,  with  feloniously 
burning  or  setting  fire  to  certain  goods  and  chattels  con- 
tained in  a  certain  building,  with  intent  to  defraud  the  Con- 
tinental Insurance  Company.  Plaintiff  in  error  was  found 
guilty  under  the  second  count  of  the  indictment,  and,  after 
motions  for  new  trial  were  overruled,  was  duly  sentenced. 
This  writ  of  error  was  thereafter  sued  out. 

Plaintiff  in  error  moved  to  quash  the  indictment  and 
that  the  State's  attorney  be  required  to  elect  upon  which  of 
the  counts  he  would  prosecute.  These  motions  were  over- 
ruled. It  is  now  contended  that  the  court  erred  in  so  rul- 
ing, as  under  the  decisions  of  this  court  said  two  sections 
of  the  Criminal  Code  create  separate  and  distinct  felonies, 
(Mai  V.  People,  224  111.  414;  Elgin  v.  People,  226  id. 
486;)  and  that  the  accused  cannot  be  tried  for  separate  and 
distinct  felonies  under  the  same  indictment.  (Kotter  v. 
People,  150  111.  441.)  If  two  or  more  offenses  grow  out 
of  one  transaction  and  are  of  such  a  nature  that  the  de- 
fendant may  be  found  guilty  of  both,  the  prosecutor  will 
not  be  required  to  elect  for  which  offense  charged  in  the 
indictment  he  will  ask  a  conviction.  He  will  only  be  re- 
quired to  elect  when  the  offenses  charged  in  the  different 
counts  are  actually  distinct  from  each  other  and  do  not  arise 
out  of  the  same  transaction.  (People  v.  Weil,  243  111. 
208;  Goodhue  v.  People,  94  id.  37;  Schintz  v.  People,  178 
id.  320.)  It  is  obvious  from  this  record  that  the  offenses 
charged  in  the  different  counts  grew  out  of  one  and  the 
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same  transaction.     The  trial  court,  therefore,  did  not  err 
in  overruling  said  motions. 

It  is  further  urged  that  the  evidence  did  not  justify  the 
conviction.  Plaintiff  in  error  occupied  the  first  floor  of  the 
building  at  3443  Sheffield  avenue,  Chicago, — the  front  part 
as  a  tailor  shop  and  the  rear  as  living  quarters.  Two  days 
before  the  fire  he  procured  $2000  insurance  upon  the  stock 
of  goods  therein  with  the  Continental  Insurance  Company 
of  New  York.  The  evidence  tended  to  show  that  at  the 
time  he  had  on  hand  only  a  small  amount  of  stock, — far 
less  than  the  amount  insured.  The  fire  occurred  Sunday 
afternoon,  Januai"y  30,  1910.  The  day  before  this,  plain- 
tiff in  error  purchased  a  gallon  of  benzine,  three  pottnds  of 
Venetian  red  and  a  paint  brush.  He  testified  that  the  night 
before  the  fire  he  had  been  painting^his  floor  with  a  mixture 
of  the  benzine,  Venetian  red  and  a  small  amount  of  oil  from 
the  sewing  machine  oil-can,  working  very  late;  that  the 
next  morning  he  got  up  late  and  did  some  work,  and  being 
tired  laid  down  in  the  afternoon  and  went  to  sleep,  and  was 
waked  up  by  being  dragged  out  of  the  building  by  a  man, 
who  left  him  standing  on  the  porch,  outside;  that  he  did 
not  know  who  the  man  was.  The  evidence  tends  strongly 
to  show  that  benzine  mixed  with  Venetian  red  and  a  small 
amount  of  machine  oil  will  not  make  a  paint.  The  firemen 
testified  that  after  the  fire  they  found  a  large  charred  space 
around  the  stove,  and  the  stove,  while  it  had  a  little  fire  in 
it,  was  cool,  with  nothing  to  indicate  that  a  fire  could  have 
started  from  it;  that  there  was  no  gas  coming  from  any 
of  the  gas  jets;  that  there  was  a  furnace  in  the  building 
but  it  had  not  been  used  for  some  time ;  that  the  front  door 
of  the  shop  was  locked.  One  of  the  witnesses  saw  the 
flames  coming  out  of  the  top  of  the  front  windows,  and 
ran,  with  a  number  of  other  men,  across  the  street  to  the 
building.    He  testified  that  he  went  around  to  the  rear  and 

saw  plaintiff  in  error  coming  out  of  the  back  door,  and  that 
i  5  0  —  6 
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no  one  else  was  there.  The  assistant  fire  marshal  testified 
that  he  found  plaintiff  in  error  in  the  bakery  shop  next 
door,  sitting  in  the  corner,  mumbling  to  himself,  appar- 
ently crying,  and  that  the  hair  on  one  side  of  his  head  was 
singed ;  that  when  asked  whether  he  had  any  insurance,  the 
plaintiff  in  error  first  said  he  did  not  know,  and  later  said 
he  thought  he  had  $2000  and  that  the  value  of  the  contents 
of  the  store  and  household  furniture  was  about  $500.  The 
plaintiff  in  error  denies  that  he  made  this  statement  and 
claimed  that  the  contents  of  the  store  were  worth  $2000. 
In  filing  his  claim  with  the  insurance  company  he  valued 
the  property  at  $2703.02.  While  the  evidence  as  to  the 
origin  of  the  fire  was  almost  all,  if  not  entirely,  circum- 
stantial, we  think  it  justified  the  jury  in  finding  plaintiff  in 
error  guilty,  and  we  would  not  disturb  the  verdict  if  no 
errors  had  been  committed  on  the  trial. 

It  is  insisted  that  the  trial  court  committed  reversible 
error  in  asking  numerous  questions  of  the  plaintiff  in  er- 
ror and  his  witnesses.  Ordinarily  it  is  not  good  practice 
for  the  presiding  judge  himself  to  examine  witnesses  at 
length.  The  circumstances  may  be  such  in  a  given  case  as 
to  justify  the  court  in  so  doing.  (Carle  v.  People,  200  111. 
494.)  This  court,  however,  has  more  than  once  said  that 
the  examination  of  witnesses  is  the  more  appropriate  func- 
tion of  counsel,  and  the  instances  are  rare  and  the  condi- 
tions exceptional  which  will  justify  the  presiding  judge  in 
conducting  an  extensive  examination.  It  is  always  em- 
barrassing for  counsel  to  object  to  what  he  may  deem  im- 
proper questions  by  the  court.  Then,  in  conducting  a 
lengthy  examination  it  would  be  almost  impossible  for  the 
judge  to  preserve  a  judicial  attitude.  While  he  is  not  a 
mere  figurehead  or  umpire  in  a  trial  and  it  is  his  duty  to 
see  that  justice  is  done,  he  will  usually  not  find  it  necessary 
to  conduct  such  examinations.  The  extent  to  which  this 
shall  be  done  must  largely  be  a  matter  of  discretion,  to  be 
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determined  by  the  circumstances  of  each  particular  case, 
but  in  so  doing  he  must  not  forget  the  function  of  a  judge 
and  assume  that  of  an  advocate.  {O'Shea  v.  People,  218 
111.  352;  Dunn  V.  People,  172  id.  582.)  In  this  case,  also, 
the  trial  judge  examined  two  witnesses  in  chief  and  al- 
lowed the  State's  attorney  to  cross-examine.  We  find  noth- 
ing in  the  record  explaining  why  this  was  done.  Such  a 
practice  is  not  to  be  commended,  and  can  only  be  permitted 
when  it  is  shown  that  otherwise  there  may  be  a  miscarriage 
of  justice.  We  are  convinced  that  in  the  examination  of 
the  witnesses  by  the  trial  judge,  doubtless  unconsciously  on 
his  part,  he  made  statements  and  asked  questions  in  such  a 
form  as  would  almost  certainly  lead  the  jury  to  conclude 
that  he  thought  the  plaintiff  in  error  was  guilty.  We  are 
impressed  from  a  reading  of  the  record  that  the  questions 
of  the  judge  would  appear  to  the  jury  to  be  in  the  interest 
of  the  prosecution.  Expressions  of  opinion  by  the  judge 
are  liable  to  have  great  weight  with  the  jury,  and  therefore 
especial  care  should  be  observed  that  nothing  be  said  by  him 
to  the  prejudice  of  either  party.  Lycan  v.  People,  107  111. 
423;  Synon  v.  People,  188  id.  609;  South  Covington  and 
Cincinnati  Street  Raihvay  Co.  v.  Stroh,  57  L.  R.  A.  (Ky.) 
875,  and  note. 

The  evidence  in  this  case  as  to  the  guilt  of  the  plaintiff 
in  error  is  of  such  a  nature  that  we  are  constrained  to  hold 
that  plaintiff  in  error  w^as  prejudiced  by  the  remarks  of  the 
judge  and  his  method  of  examining  the  witnesses.  It  is 
unnecessary  to  consider  the  other  errors  assigned. 

The  judgment  of  the  criminal  court  of  Cook  county  will 
be  reversed  and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Reversed  and  remanded. 
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Joseph  A.  Black,  Appellant,  vs.  The  Hoopeston  Gas  and 

EtrECTRic  Company,  Appelfee. 

Opinion  filed  April  ip,  iqii. 

1.  Statute  of  Frauds — Statute  of  Frauds  is  for  the  preven- 
tion of  frauds.  A  court  of  equity  will  not  permit  the  Statute  of 
Frauds  to  be  used  for  the  perpetration  of  a  fraud,  and  will  there- 
fore enforce  an  oral  contract  which  has  so  far  been  performed  by 
one  party  that  to  permit  its  repudiation  by  the  other  would  ac- 
complish a  fraud. 

2.  Same — oral  contract  may  be  taken  out  of  Statute  of  Frauds 
by  part  performance.  An  oral  contract  for  the  sale  of  real  estate 
may  be  taken  out  of  the  Statute  of  Frauds  by  the  payment  of  pur- 
chase money,  the  taking  of  possession  and  the  making  of  lasting 
and  valuable  improvements;  but  these  acts  of  performance  must 
have  been  done  by  virtue  of  the  contract  sought  to  be  enforced 
and  for  the  purpose  of  performing  it. 

3.  Same — mere  holding  over  by  tenant  is  not  a  part  perform- 
ance of  oral  contract  to  convey.  The  mere  continuance  of  pos- 
session by  a  tenant  after  the  expiration  of  his  lease  is  not  a  part 
performance  of  an  oral  contract  by  the  lessor  to  convey  the  land; 
but  the  question  whether  such  possession  is  under  the  contract  or 
the  lease  is  one  of  fact. 

4.  Same — tenant  not  required  to  surrender  possession  to  change 
its  character.  It  is  not  .necessary  that  a  tenant  surrender  posses- 
sion upon  the  termination  of  his  lease  in  order  to  change  the  char- 
acter of  his  possession  from  lessee  to  that  of  a  vendee  under  an 
oral  contract  of  sale;  but  that  question  is  to  be  determined  from 
all  the  circumstances,  including  his  expenditure  of  money  in  mak- 
ing improvements. 

5.  Specific  performance — bill  need  not  aver  that  corporation's 
contract  zvas  authorised.  A  bill  for  the  specific  enforcement  of  an 
oral  contract  made  by  a  corporation  for  the  sale  of  land  need  not 
allege  that  the  contract  was  authorized  by  the  board  of  directors, 
although  the  complainant  must  prove  authority  if  it  is  denied  by 
the  defendants. 

6.  Same — when  the  description  in  a  contract  is  not  indefinite. 
Where  an  oral  contract  for  the  conveyance  by  a  lessor  to  a  lessee 
of  a  certain  portion  of  a  tract  of  land  owned  by  the  lessor  de- 
scribes the  tract  to  be  sold  as  427.5  three-thousandths  of  the  said 
land,  to  be  located  in  the  south  part  thereof  and  to  include  the 
lessee's  temporary  buildings  and  be  bounded  on  the  north  by  a  line 
parallel  with  a  designated  street,  the  description  is  not  indefinite, 
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since  the  parallel  line  referred  to  must  be  the  one  which  will  have 
south  of  it  427.5  three-thousandths  of  the  tract  owned  by  the  lessor. 

7.  Same — bill  need  not  allege  that  the  complainant  has  not  re- 
ceived anything  else  in  lieu  of  deed.  Where  a  bill  for  specific  per- 
formance alleges  that  the  defendant  agreed  to  convey  certain  land 
to  him  as  part  payment  for  services  performed,  it  is -not  necessary 
that  the  bill  allege  that  complainant  has  not  received  anything  else 
in  lieu  of  the  deed,  as  the  allegation  and  proof  as  to  such  fact,  if 
it  exists,  should  come  from  the  defendant. 

Appeal  from  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  W.  B.  Sciiolfield,  Judge,  presiding. 

J.  C.  McClure,  for  appellant. 

J.  H.  Dyer,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

A  demurrer  was  sustained  to  appellant's  bill  for  specific 
performance,  his  bill  was  dismissed  and  he  has  appealed. 

It  appears  from  the  bill  that  the  appellee  was  the  owner 
of  a  triangular  lot  of  land,  of  a  portion  of  which  the  ap- 
pellant was  in  possession  as  a  tenant  holding  over  under 
an  oral  lease  from  a  former  owner,  on  which  portion  he 
had  erected  a  building.  The  appellee  employed  the  appel- 
lant to  do  some  concrete  work  for  $855,  one-half  of  which 
was  to  be  paid  in  cash  and  for  the  other  half  ($427.50) 
the  appellee  agreed  to  convey  to  the  appellant  427.5  three- 
thousandths  of  the  said  lot  of  land,  to  be  located  in  the 
south  part  thereof,  to  include  appellant's  building  and  to 
be  bounded  on  the  north  by  a  line  parallel  with  Seminary 
avenue.  The  contract  was  oral.  The  appellant  performed 
the  work  to  the  satisfaction  and  acceptance  of  the  appellee, 
and,  relying  upon  the  contract,  entered  into  possession  of 
the  premises  with  the  knowledge  and  approval  of  the  ap- 
pellee, enlarged  the  building,  changing  it  from  a  tempo- 
rary to  a  permanent  structure,  made  lasting  and  valuable 
improvements  on  the  premises,  and  has  ever  since  remained 


70  Black  v.  Hoopeston  Gas  Co.  [250  DL 

in  the  exclusive  possession  of  such  premises  as  owner,  but 
the  appellee  has  refused  to  convey  them  to  him.  The  de- 
murrer relied  upon  the  Statute  of  Frauds,  and  it  is  insisted 
that  the  appellant  did  not  enter  into  possession  under  the 
contract;  th^t  there  is  no  sufficient  part  performance  to 
avoid  the  statute;  that  it  does  not  appear  that  there  was 
any  legal  contract  on  the  part  of  the  appellee,  and  that  the 
contract  is  indefinite  and  uncertain. 

The  Statute  of  Frauds  is  for  the  prevention  of  frauds. 
Equity  will  not  permit  it  to  be  used  for  the  perpetration  of 
fraud,  and  will  therefore  enforce  an  oral  contract  which 
has  been  so  far  performed  by  one  party  that  to  permit  its 
repudiation  by  the  other  would  be  a  fraud.  The  law  is 
well  settled  that  an  oral  sale  of  real  estate  may  be  taken  out 
of  the  statute  by  the  payment  of  the  purchase  money,  the 
taking  of  possession  and  the  making  of  lasting  and  valu- 
able improvements.  These  acts  of  performance,  however, 
relied  upon  to  take  a  case  out  of  the  Statute  of  Frauds, 
must  have  been  done  by  virtue  of  the  contract  sought  to 
be  enforced  and  for  the  purpose  of  performing  it.  (Koch 
V.  National  Union  Building  Ass*n,  137  111.  497.)  The 
appellee  does  not  question  the  allegation  as  to  the  perform- 
ance of  the  work  which  was  the  consideration  of  the  con- 
tract or  as  to  the  making  of  improvements,  but  it  insists 
that  it  appears  that  the  appellant's  possession  was  not  taken 
under  his  contract  with  the  appellee  but  was  only  a  holding 
over  under  his  lease  from  a  former  owner.  The  mere  pos- 
session of  a  tenant  after  the  expiration  of  his  lease  is  not 
a  part  performance  of  an  oral  contract  to  convey  the  land 
to  him.  (Koch  v.  National  Union  Building  Ass'n,  supra,) 
However,  whether  such  possession  is  a  holding  over  under 
the  lease  or  is  a  possession  under  the  contract  of  sale  is  a 
question  of  fact.  It  is  not  absolutely  necessary  that  the 
tenant  shall  have  actually  surrendered  the  possession  under 
his  lease  and  re-entered  under  the  contract,  but  all  the  cir- 
cumstances tending  to  characterize  his  possession  are  to  be 
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considered,  and  among  others  his  expenditures,  if  any,  in 
making  improvements  on  the  faith  of  an  oral  agreement 
which  he  would  not  otherwise  have  made.  {Morrison  v. 
Herrick,  130  III.  631.)  The  bill  averred  that  the  appel- 
lant's possession  was  under  the  contract,  and  the  truth  of 
this  averment  must  depend  upon  the  proof. 

It  is  urged  by  the  appellee  that  the  bill  is  defective 
because  it  does  not  show  that  the  alleged  contract  was  au- 
thorized by  the  appellee's  board  of  directors.  It  is  not  nec- 
essary to  allege  all  the  preliminary  details  involved  in  the 
making  of  a  contract.  The  bill  avers  that  the  appellee  en- 
tered into  an  oral  agreement  with  the  appellant,  and  this 
allegation  is  sufficient.  If  it  is  not  admitted  the  complain- 
ant will  have  to  prove  an  agreement  made  by  lawful  au- 
thority in  order  to  sustain  it. 

The  appellee  insists  that  the  contract  is  not  definite  in 
its  description  of  the  land  to  be  conveyed,  because  it  pro- 
vides that  "the  northern  portion  of  said  portion  so  to  be 
set  off  was  to  be  bounded  by  a  line  running  parallel  with 
the  center  of  Seminary  avenue."  It  is  said  that  it  thus 
appears  that  the  land  included  in  the  oral  contract  was  not 
to  extend  north  of  a  line  parallel  with  the  center  of  Semi- 
nary avenue,  while  it  appears  by  the  plat  attached  to  the 
bill  as  an  exhibit  that  the  appellant  is  seeking  a  conveyance 
of  land  extending  a  considerable  distance  north  of  a  line 
parallel  with  the  center  of  Seminary  avenue.  There  are, 
of  course,  an  infinite  number  of  lines  parallel  with  the  cen- 
ter of  Seminary  avenue,  some  north  and  some  south  of  it, 
but  the  particular  line  referred  to  in  this  agreement  is  that 
one  which  has  south  of  it  427.5  three-thousandths  of  the 
tract  described  in  the  bill.  There  is  no  uncertainty  in  the 
description. 

Another  objection  urged  to  the  bill  is,  that  it  does  not 
allege  that  the  appellee  has  not  paid  the  appellant  the  full 
amount  due  for  his  work.  The  only  thing  due  appellant  for 
his  work,  according  to  the  averments  of  the  bill,  is  a  deed 
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for  this  tract  of  land.  It  is  not  necessary  for  him  to  aver 
that  he  has  not  received  something  else  in  lieu  of  it.  If 
he  has,  the  allegation  and  proof  should  come  from  appellee. 
The  decree  is  reversed  and  the  cause  is  remanded  to 
the  circuit  court,  with  directions  to  overrule  the  demurrer 

Reversed  and  remanded,  with  directions. 


George  B.  Stitzel  et  al.  Appellees,  vs.  Loren  B.  Milt^er, 

Admr.  Appellant. 

Oiyinion  Hied  April  i^,  i^ii. 

1.  Bills  and  not^s — promissory  note  defined.  A  promissory 
note  may  be  defined  as  a  written  promise  by  one  person  to  pay  to 
another  person  named  therein,  or  order,  a  fixed  sum  of  mgney  at 
all  events  and  at  a  time  specified  therein  or  at  a  time  which  must 
certainly  arrive;  and  this  definition  substantially  meets  the  re- 
quirements of  the  Negotiable  Instruments  act  of  1907. 

2.  Same — provision  for  extension  of  time  after  maturity  does 
not  render  note  non-negotiable.  A  provision  in  a  promissory  note 
that  ''in  case  said  note  is  not  paid  at  maturity,  that  it  is  at  the 
option  of  the  holder  hereof  to  extend,  as  he  deems  proper,  the  pay- 
ment of  the  above  note,  and  that  said  extension  shall  not  in  any 
manner  release  one  or  either  of  us  from  payment  hereof,"  does  not 
render  the  note  non-negotiable,  as  the  negotiability  of  a  note,  for 
all  practical  purposes,  ends  when  it  is  due. 

3.  Same — when  purchasers  may  maintain  action  in  their  oitm 
nanves.  If  a  note  is  negotiable,  the  endorsement  of  the  name  of 
the  payee  on  its  back  and  its  sale  and  delivery  to  purchasers  au- 
thorizes such  purchasers  to  maintain  an  action  in  their  own  names 
against  the  administrator  of  the  deceased  maker. 

4.  Evidence — when  genuineness  of  signature  cannot  be  proved 
by  comparison.  The  genuineness  of  a  signature  cannot  be  proved 
by  comparison  with  other  admittedly  genuine  handwriting  or  sig- 
natures which  are  not  admissible  in  evidence  for  other  purposes  or 
not  already  a  part  of  the  record ;  but  comparison  may  be  made  by 
the  jury,  with  or  without  expert  testimony,  when  other  writings  or 
signatures  admitted  to  be  genuine  are  already*  in  the  case. 

5.  Same — fact  that  signatures  are  exactly  alike  is  evidence  that 
one  was  traced.    The  fact  that  two  signatures  are  exactly  alike  is 
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evidence  that  one  was  traced  or  otherwise  reproduced  from  the 
other  or  that  both  were  reproduced  from  still  another. 

6.  Same — when  evidence  to  show  that  signatures  are  fac  similes 
is  admissible.  Where  it  is  claimed  by  the  administrator  in  a  suit 
against  him  on  a  note  that  the  signature  of  the  deceased  was 
forged,  another  note  purporting  to  be  signed  by  the  deceased,  and 
one  payable  to  and  purporting  to  bear  an  endorsement  by  him,  may 
be  introduced  in  evidence,  together  with  the  testimony  of  experts, 
to  show  that  the  three  signatures  are  fac  similes,  without  violating 
the  rule  against  proving  handwriting  by  comparison. 

7.  Same — photographic  copy  of  a  note  is  admissible  if  proper 
foundation  is  laid.  If  a  proper  foundation  is  laid  by  showing  that 
the  original  instrument,  bearing  a  signature  which  is  desired  to  be 
used  in  evidence,  is  in  the  files  of  a  case  in  a  court  of  another 
State  and  that  permission  to  .withdraw  the  instrument  has  been  de- 
nied and  that  it  cannot  be  produced,  a  photographic  copy,  shown 
to  be  accurate,  is  admissible. 

8.  Same — what  .evidence  not  competent  as  tending  to  prove  an 
admission  that  note  was  good.  In  an  action  against  an  adminis- 
trator on  a  note  purporting  to  be  signed  by  the  intestate,  evidence 
that  the  purchaser,  at  the  time  he  was  negotiating  for  the  note, 
showed  it  to  the  defendant  and  his  brother,  who  were  sons  of  the 
supposed  maker,  and  asked  them  if  the  note  was  all  right  and  that 
they  made  no  reply,  is  not  admissible,  as  their  statements  or  ad- 
missions would  not  be  binding  upon  the  other  heirs-at-law. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Lee  county;  the  Hon.  R.  S.  Farrand,  Judge,  presiding. 

TrusdelIv,  Smith  &  Leech,  for  appellant. 

H.  A.  Brooks,  for  appellees. 

m 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  a  suit  in  assumpsit  brought  by  appellees  in  the 
circuit  court  of  Lee  county  against  appellant  upon  a  promis- 
sory note  dated  February  22,  1908,  payable  one  year  after 
date  to  Harrison  Miller  and  by  him  endorsed  in  blank  and 
sold  and  delivered  to  appellees.  This  note  was  for  the 
principal  sum  of  $6500,  with  interest  at  six  per  cent,  and 
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purported  to  be  signed  by  D.  C.  Miller.  The  appellant  filed 
a  special  demurrer,  charging  that  the  suit  was  prematurely 
brought  and  the  note  non-negotiable.  On  the  demurrer  be- 
ing overruled  the  appellant  pleaded  non-assumpsit,  with  a 
verification  denying  execution  of  the  instrument.  Upon  a 
jury  trial  appellees  obtained  a  verdict  for  $7140.25.  From 
the  judgment  entered  thereon  an  appeal  was  prayed  and 
allowed  to  the  Appellate  Court  for  the  Second  District. 
That  court  affirmed  the  judgment  of  the  trial  court  and 
granted  a  certificate  of  importance.  ^  This  appeal  followed. 
The  original  instrument  sued  on  has  been  certified  to 
this  court.  A  printed  blank  prepared  for  the  Stocking 
Trust  and  Savings  Bank  was  used  in  making  it.  Every- 
thing is  in  print  except  the  date,  names,  amount,  time  when 
payable  and  the  rate  of  interest.  The  first  part  is  printed 
in  large  type  and  is  the  ordinary  form  of  promissory  note. 
A  power  of  attorney  to  confess  judgment  follows  in  fine 
print,  and  thereafter,  in  like  print,  the  following:  **\ye 
also  agree  that  in  case  said  note  is  not  paid  at  maturity, 
that  it  is  at  the  option  of  the  holder  hereof  to  extend,  as 
he  deems  proper,  the  payment  of  the  above  note,  and  that 
said  extension  shall  not  in  any  manner  release  one  or  either 
of  us  from  the  payment  hereof."  It  is  urged  that  the 
quoted  words  render  the  instrument  non-negotiable.  This 
court  has  held  that  a  promissory  note  "may  be  defined  to 
be  a  written  promise  by  one  person  to  pay  to  another  per- 
son therein  named,  or  order,  a  fixed  sum  of  money  at  all 
events  and  at  a  time  specified  therein  or  at  a  time  which 
must  certainly  arrive."  (McClenathan  v.  Davis,  243  111. 
87.)  This  definition  substantially  meets  the  requirements 
of  the  Negotiable  Instrument  act  of  1907.  The  contention 
that  said  quoted  words  gave  the  holder  the  authority  to 
extend  the  note  as  he  pleased ;  that  it  could  not  be  known 
what  extensions  he  might  grant,  and  that  therefore  the  time 
when  the  note  became  due  and  payable  was  uncertain  and 
indeterminate,  rendering  the  note  non-negotiable,  cannot  be 
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sustained.  The  note- expressly  provides  that  such  option  to 
extend  can  be  exercised  only  upon  the  failure  of  the  payors 
to  make  payment  at  its  maturity.  The  time  of  payment  is 
certain.  The  note  is  dated  February  22,  1908,  and  payable 
one  year  thereafter.  After  a  note  is  due  its  negotiability, 
for  all  practical  purposes,  is  at  an  end.  In  Dorsey  v.  Wolff, 
142  111.  589,  it  was  held  that  a  provision  in  a  note  that  if 
it  was  not  paid  when  due  and  suit  was  brought  thereon  the 
maker  should  pay  an  attorney's  fee  of  ten  per  cent,  recov- 
erable either  in  such  suit  or  a  separate  action,  did  not  de- 
stroy the  negotiability  of  the  note  as  it  did  not  take  effect 
until  after  maturity.  Numerous  authorities  are  cited  from 
this  and  other  States  by  counsel  for  appellant  on  this  ques- 
tion. In  most  of  them  the  note  recites  that  the  payee  re- 
serves the  right  of  option  of  extension  at  any  time,  either 
before  or  after  maturity,  and  we  do  not  consider  them  in 
point.  The  quoted  words  do  not  affect  the  character  of 
the  note,  before  or  up  to  its  maturity,  either  in  its  certainty, 
amount  to  be  paid,  the  date  of  payment  or  the  person  to 
whom  the  payment  is  to  be  made.  The  clause  in  question 
does  not  destroy  the  negotiability  of  the  note.  The  follow- 
ing authorities  in  other  jurisdictions  tend  to  I  uphold  this 
conclusion :  National  Bank  v.  Kenney,  98  Tex.  293 ;  First 
Nat,  Bank  v.  Buttery,  16  L.  R.  A.  (N.  S.)  N.  Dak.  878, 
and  note;  Farmer,  Thompson  &  Helsell  v.  Bank  of  Graet- 
tinger,  107  N.  W.  Rep.  170;  Anniston  Loan  and  Trust  Co. 
v.  Stickney,  31  L.  R.  A.  (Ala.)  234,  and  note.  The  note 
being  negotiable,  the  endorsement  of  the  name  of  the  payee 
on  its  back  and  its  sale  and  delivery  to  appellees  authorized 
them  to  maintain  this  action  in  their  own  names.  Kistner 
V.  Peters,  223  111.  607;  Keenan  v.  Blue,  240  id.  177. 

The  note  matured  February  22,  1909.  The  suit  was 
begun  December  19,  1908.  The  first  summons  not  being 
served,  a  second  was  issued  January  23,  1909,  and  served 
March  10  of  the  same  year.  It  is  insisted  that  the  suit  was 
prematurely  brought.     Without  question  there  cannot  be 
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any  recovery  on  an  ordinary  common  law  action  if  the 
money  is  not  due  at  the  institution  of  the  suit.  {Bacon  v. 
Schepflin,  185  111.  122,  and  cases  cited;  i  Ency.  of  L.  &  P. 
1 082.)  We  think  this  question  was  not  properly  preserved 
for  review. 

It  is  further  insisted  that  the  trial  court  erred  in  refus- 
ing to  admit  certain  other  notes  for  the  purpose  of  showing 
that  the  signatures  thereon  and  the  signature  on  the  note 
at  issue  were  fac  similes.  The  evidence  shows  that  appel- 
lees purchased  the  note  in  this  suit  from  Harrison  Miller, 
and  at  the  same  time  bought  of  him  another  note  for  $4500, 
also  dated  February  22,  1908,  purporting  to  be  executed  by 
Lafayette  Miller  and  D.  C.  Miller,  payable  to  the  order  of 
Harrison  Miller  and  by  him  endorsed.  Evidence  was  also 
offered  tending  to  show  that  a  suit  had  been  brought  in 
the  district  court  of  Scott  county,  Iowa,  by  L.  C.  Miller 
against  Ella  Quinn,  executrix  of  the  estate  of  James  Quinn, 
deceased,  upon  a  promissory  note  dated  at  Davenport,  Iowa, 
September  14,  1907,  for  the  sum  of  $15,000*,  purporting 
to  be  executed  by  James  Quinn  and  payable  to  the  order 
of  D.  C.  Miller,  bearing  upon  the  back  thereof  the  pur- 
ported endorsement  in  blank  of  D.  C.  Miller;  that  in  the 
said  district  court  of  Iowa  the  name  of  James  Quinn  was 
held  to  be  forged;  that  appellant  had  asked  but  had  been 
refused  leave  to  withdraw  said  note  from  the  files  of  that 
court  for  use  in  this  trial ;  that  a  correct  photographic  copy, 
of  natural  size,  had  been  procured  of  this  note  and  the 
back  thereof;  that  on  the  trial  of  said  case  in  Iowa  the 
testimony  showed  that  the  writing  filling  up  the  blanks  on 
the  face  of  that  note  was  in  the  hand  of  Harrison  Miller. 
Counsel  for  the  appellant  offered  said  $4500  note  and  the 
photograph  of  the  $15,000  note  in  evidence,  and  offered  to 
prove  by  an  expert  that  the  purported  signature  of  D.  C. 
Miller  on  the  note  here  in  question,  and  on  said  $4500 
note,  and  on  the  back  of  the  $15,000  note,  (as  shown  by 
the  photograph,)  were  identical  in  every  particular  and  if 
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superimposed  would  exactly  coincide.  The  court  refused 
to  permit  this  evidence  to  be  introduced.  It  is  insisted  that 
if  these  facts  had  been  shown  the  conclusion  would  neces- 
sarily have  been  drawn  that  the  three  alleged  signatures  of 
D.  C.  Miller  were  all  tracings  from  the  same  signature. 
This  court  has  laid  down  the  rule  that  the  genuineness  of 
a  signature  cannot  be  proved  by  comparison  with  other  ad- 
mittedly genuine  handwriting  or  signatures  not  admissible 
in  evidence  for  other  purposes  or  not  already  a  part  of  the 
record.  When,  however,  other  writings  or  signatures  ad- 
mitted to  be  genuine  are  already  in  the  case,  comparison 
may  be  made  by  the  jury,  with  or  without  experts.  Him- 
rod  V.  Gilman,  147  111.  293;  Rogers  v.  Tyley,  144  id.  652; 
Bcvan  v.  Atlanta  Nat.  Bank,  142  id.  302;  Riggs  v.  Powell, 
142  id.  453;  Brobston  v.  Cahill,  64  id.  356;  Jiimpertz  v. 
People,  21  id.  375;  Massey  v.  Farmers*  Nat.  Bank,  104 
id.  327. 

Counsel  for  appellant  strenuously  insist  that  the  offered 
evidence  does  not  come  within  the  reasoning  of  the  deci- 
sions in  this  State;  that  this  rule  against  comparison  of 
handwriting  only  applies  where  it  is  sought  to  show  that 
a  signature  is  like  the  typical  signature  of  another.  A  wit- 
ness who  has  seen  another  write  is  competent  to  testify, 
as  is  also  one  who  has  acquired  a  knowledge  of  the  other's 
,handAvriting  by  correspondence  or  in  the  ordinary  course 
of  business.  (2  Jones  on  the  Law  of  Evidence,  sees.  559, 
561 ;  I  Greenleaf  on  Evidence, — Lewis'  ed. — sec.  577.)  In 
a  sense  all  evidence  of  handwriting  is  in  the  nature  of 
comparison,  except  where  the  witness  saw  the  act  of  writ- 
ing. The  general  rule  of  the  common  law  was,  that  proof 
of  handwriting  by  comparison,  by  pliacing  the  documents 
in  juxtaposition,  was  not  permissible.  There  were,  how- 
ever, two  exceptions  that  were  as  well  recognized  as  the 
rule  itself:  First,  where  writings  otherwise  irrelevant,  of- 
fered for  the  mere  purpose  of  comparison,  were  admitted 
when  the  writing  in  issue  was  so  ancient  as  not  to  admit 
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of  proof  from  knowledge  derived  from  seeing  the  party 
write ;  and  second,  where  other  writings  were  legitimately 
in  the  case  for  other  purposes.  (15  Am.  &  Eng.  Ency.  of 
Law, — 2d  ed. — 265 ;  3  Wigmore  on  Evidence,  sec.  1991 ; 
I  Greenleaf  on  Evidence, — Lewis'  ed. — sec.  578.)  The 
tendency  of  legislation,  as  well  as  of  judicial  decisions,  is 
to  relax  this  rule  and  to  enlarge  upon  its  exceptions,  or, 
rather,  to  permit  a  more  liberal  use  of  comparison  with  any 
writing  established  to  be  the  writing  of  the  party  whose 
handwriting  is  in  issue,  whether  the  writing  is  otherwise 
relevant  or  not.  The  rule  has  been  so  enlarged  in  England 
by  statute  in  1854  and  also  by  statute  in  various  States  in 
this  country.  (15  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 
265,  269;  see  an  exhaustive  review  of  this  subject  in  note 
to  University  of  Illinois  v.  Spalding,  62  L.  R.  A.  [N.  H.] 
817.)  The  reason  generally  given  for  permitting  a  com- 
parison with  writings  already  in  evidence  is,  that  it  is  bet- 
ter to  permit  the  jury  to  use  such  papers  f6r  this  purpose, 
under  proper  instructions,  than  to  confuse  them  with  im- 
practicable distinctions  as  to  their  use.  The  objections  orig- 
inally urged  for  rejecting  proof  by  comparison  of  hands 
w^ere  three  in  number,  namely:  (i)  Illiteracy  of  jurors; 
(2)  danger  of  fraud  and  bias  in  the  selection  of  a  stand- 
ard of  comparison;  (3)  danger  of  multiplicity  of  collateral 
issues  arising  from  necessity  of  making  proof  of  the  genu- 
ineness of  the  standard.  The  first  objection  has  long  been 
obsolete.     (3  Wigmore  on  Evidence,  sec.  2002.) 

Assuming  that  counsel  for  the  appellees  is  right  in  con- 
tending that  thi^  evidence  would  involve  the  principle  of  a 
comparison  of  handwriting,  would  its  admission  be  in  con- 
flict with  the  decisions  of  this  court  on  this  question?  This 
court  has  never  decided  the  precise  issue  here  raised,  and 
so  far  as  we  are  advised  the  rule  insisted  upon  by  appellees 
has  never  been  enforced  where  the  facts  were  similar  to 
those  in  this  case.  Indeed,  in  the  record  that  we  have  of 
the  celebrated  Rowland  will  case,  4  Am.  L.  Rev.  625,  the 
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trial  court  there  seems  to  have  gone  much  further  in  the 
admission  of  evidence  bearing  on  traced  or  forged  signa- 
tures than  is  here  contended  for  by  the  appellant.     In  dis- 
cussing the  question  of  the  comparison  of  handwriting  by 
bringing  the  documents  into  juxtaposition,  Chief  Justice 
Shaw,  in  Moody  v.  Rowcll,  17  Pick.  490,  said:    "It  seems 
to  be  difficult  to  distinguish,  in  principle,  between  the  case 
of  a  paper  admitted  or  proved  to  be  genuine,  given  in  evi- 
dence for  another  purpose,  and  a  paper,  the  genuineness  of 
which  is  equally  well  established,  when  offered  for  this  ex- 
press purpose.    In  both  cases  the  result  depends  upon  skill 
and  judgment  in  making  the  comparison  and  discovering 
the  resemblances  and  differences,"     The  dangers  arising 
from  the  admission  of  such  papers  are  greatly  minimized 
where  the  writings  admitted  are  conceded  by  the  opposite 
party  to  be  genuine  or  he  is  estopped  from  denying  them, 
(i  Greenleaf  on  Evidence,  sec.  581.)     If  such  comparison 
will  lead  to  the  ends  of  truth  and  justice  when  the  papers 
are  admitted  in  evidence  for  other  purposes,  there  is  much 
force  in  the  argument  thaf  any  evils  that  may  be  suggested 
as  arising  from  the  selection  of  particular  writings  for  the 
purpose  of  comparison  may  be  left,  as  all  such  evidence 
must  be,  to  be  corrected  by  other  evidence  or  the  individ- 
ual judgment  of  the  jury.     (Morrison  v.  Porter,  35  Minn. 
425.)     In  University  of  Illinois  v.  Spalding,  supra,  it  is 
said  (p.  825)  :    "It  may  be  safely  stated  as  a  fundamental 
proposition  that  on  the  question  whether  a  given  signature 
is  in  the  handwriting  of  a  particular  person,  comparison  of 
the  disputed  signature  with  other  writings  of  that  person 
known  to  be  genuine  is  a  rational  method  of  investigation, 
and  that  similarities  and  dissimilarities  thus  disclosed  are 
probative,  and  as  satisfactory  in  the  instinctive  search  for 
truth  as  opinion  formed  by  the  unquestioned  method  of 
comparing  the  signature  in  issue  with  an  exemplar  of  the 
person's  handwriting  existing  in  the  mind  and  derived  from 
direct  acquaintance,  however  little,  with  the  party's  hand- 
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writing."  That  this  court  concurs  in  this  reasoning  is 
shown  in  Greenebaum  v.  Bornhofen,  167  111.  640,  where, 
in  discussing  the  evidence  as  to  comparison  of  handwrit- 
ing, it  was  said  (p.  645)  :  "In  considering  the  issue  the 
court  might,  and  should,  compare  the  signatures  of  the 
papers  so  in  evidence,  as  a  means  of  determining  whether 
the  disputed  signatures  were  genuine.  ♦  ♦  *  Of  this 
means  of  determining  the  truth  the  Appellate  Court  and 
this  court  are  deprived.  That  it  was  a  most  important  and 
valuable  aid  is  certain.  It  mav  have  afforded  the  most  con- 
vincing  proofs  that  the  signatures  were  genuine." 

While  we  are  not  disposed  to  overrule  or  set  aside  the 
holdings  of  this  court  as  to  the  comparison  of  writings 
placed  in  juxtaposition,  we  are  convinced  that  on  reason 
and  authority  the  rule  should  not  be  made  more  rigid.  On 
the  contrary,  it  should  be  liberally  construed,  so  as  to  serve 
as  an  "important  and  valuable  aid"  in  determining  the 
genuineness  of  signatures.  The  reason  of  the  rule  is  not 
against  the  comparison  of  the  signatures  in  different  docu- 
ments by  bringing  them  together  in  order  to  show  the  gen- 
'uineness  or  falsity  of  the  signature,  but  it  is  against  the 
selection  of  a  false  standard  as  the  characteristic  type  or 
style  of  handwriting  and  bringing  before  the  jury  collateral 
issues.  No  danger  of  unfairness  of  selection  could  arise 
from  the  introduction  of  the  offered  evidence.  If  the  sig- 
natures offered  are  fac  similes  they  cannot  vary.  They^ 
would  be  like  the  work  of  a  printing  press  or  typewriter 
when  w^orking  accurately.  There  would  be  no  opportunity 
for  an  arbitrary  selection  and  no  chance  to  choose  between 
the  signatures  of  different  kinds.  Only  signatures  that  are 
identical  can  be  of  any  value  for  the  purpose  for  which 
these  documents  were  offered.  The  proof  of  fac  simile 
signatures  can  hardly  raise  collateral  issues.  In  attempting 
to  prove  a  disputed  signature  by  a  genuine  typical  one  the 
standards  offered  may  be  innumerable,  and  each  one  offered 
must  be  proved  to  be  genuine  or  its  genuineness  admitted. 
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Not  only  must  the  standards  be  shown  to  be  genuine,  but 
their  weight  as  evidence  will  depend  upon  whether  they  are 
typical.  No  such  danger  is  liable  to  arise  in  attempting  to 
prove  fete  simile  signatures.  The  number  offered  must,  in 
the  nature  of  things,  be  limited.  A  comparison  to  establish 
a  type  of  handwriting  differs  from  a  comparison  to  reach 
a  conclusion  as  to  whether  two  signatures  are  identical. 
The  two  methods  of  comparison  are  clearly  distinguishable. 
In  seeking  to  prove  that  signatures  are  identical  in  every 
respect,  the  object  of  the  comparison  is  precisely  the  op- 
posite of  that  usually  sought.  In  other  words,  in  the  ordi- 
nary case  of  comparison  it  is  sought,  from  the  similarity 
or  dissimilarity  of  the  disputed  writing  compared  with  the 
genuine  one,  to  show  whether  the  disputed  writing  is  genu- 
ine or  a  forgery,  while  in  a  case  like  this  it  is  sought  to 
prove  the  forgery  of  a  signature  by  establishing  the  fact 
that  the  disputed  signature  is  so  nearly  identical  with  other 
signatures  that  it  must  be  a  forgery, — that  is,  that  the  dis- 
puted signature  was  traced  from  another  by  some  process. 
The  authorities  generally  agree  that  no  two  signatures  of 
an  individual  written  in  a  natural  way  will  be  the  same 
in  all  respects.  The  fact  that  two  signatures  are  exactly 
alike  is  accepted  as  strong  evidence  that  one  was  traced 
or  otherwise  reproduced  from  the  other  or  that  both  were 
made  from  still  another  signature.  Day  v.  Cole,  65  Mich. 
129;  Kemp  V.  Mackrill,  Say  re,  (K.  B.)  130;  Hanriot  v. 
Sherwood,  82  Va.  i ;  Taylor  will  case,  10  Abb.  Pr.  (N.  S.) 
300;  McDonougWs  Succession,  18  La.  Ann.  419;  i  Moore 
on  Facts,  sec.  607. 

The  disputed  evidence  did  not  involve  the  doctrine  of 
the  comparison  of  hands  in  the  sense  in  which  that  rule  has 
been  followed  in  this  State.  The  offered  proof  is  similar  in 
some  respects  to  that  which  was  held  competent  in  Brooks 
V.  Tichbourn,  14  Jur.  1122,  to  show  that  Brooks  was  the  au- 
thor of  a  disputed  writing  in  which  the  name  of  Tichbourn 

was  misspelled  "Titchbourn."    Other  letters  of  Brooks  were 
i  6  0  ~  6 
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offered  in  the  lower  court  in  which  the  name  was  misspelled 
in  the  same  way.  The  reviewing  court  said :  "It  was  ob- 
jected, however,  that  the  mode  of  proof  of  that  habit  was 
improper,  and  that  the  habit  should  be  proved  as  the  char- 
acter of  handwriting  is,  not  by  producing  one  or  more 
specimens  and  comparing  them,  but  by  some  witness  who 
is  acquainted  with  it  from  having  seen  the  party  write  or 
corresponded  with  him.  But  we  think  that  is  not  like  the 
case  of  the  general  style  and  character  of  handwriting.  The 
object  is,  not  to  show  the  similarity  of  the  form  of  the 
letters  and  mode  of  writing  a  particular  word  or  words,  but 
to  prove  a  peculiar  mode  of  spelling  a  word,  which  might 
be  evidenced  by  the  plaintiff  having  orally  spelt  it  in  a  dif- 
ferent way  from  others,  or  written  it  in  that  way  once  or 
oftener,  in  any  sort  of  characters, — the  more  frequently  the 
greater  the  value  of  the  evidence.  For  that  purpose  one 
or  more  specinjens  written  by  him  with  that  peculiar  or- 
thography would  be  admissible." 

It  has  never  been  doubted  that  the  authorship  of  a 
writing  might  be  shown  by  other  circumstances  than  the 
likeness  or  unlikeness  of  one  handwriting  to  that  of  an- 
other, as  by  the  character  of  spelling  or  style  of  composi- 
tion. Such  a  fact  does  not  come  within  the  rule  govern- 
ing proof  as  to  the  likeness  or  unlikeness  of  handwriting. 
Proof  of  such  peculiarities  may  be  made  in  any  way  that 
would  be  appropriate  in  other  cases.  In  Pate  v.  People, 
3  Gilm.  644,  the  prosecuting  witness,  Randall,  testified  that 
a  receipt  and  contract  described  in  an  indictment  were  never 
executed  by  him,  and  he  proceeded  to  point  out  wherein 
the  style  of 'writing  and  spelling  differed  from  his  own. 
For  the  purpose  of  contradicting  him  the  prisoner  intro- 
duced other  papers  written  and  signed  by  Randall  which 
corresponded  in  these  particulars  with  the  documents  al- 
leged to  be  forged.  The  court  held  that  this  evidence  w^as 
proper,  and  that  the  prosecution  then  had  the  undoubted 
right  to  rebut  this  testimony  and  sustain  Randall  by  show- 
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ing  that  the  papers  introduced  by  the  prisoner  and  traced 
to  his  possession  previous  to  the  trial  were  originally  writ- 
ten as  stated  by  Randall  but  had  since  been  made  to  re- 
semble tlie  forged  writings  by  alterations  and  erasures. 
Incriminating  letters  written  on  a  typewriting  machine,  not 
signed,  were  offered  in  evidence  against  a  defendant  in  a 
criminal  case,  their  genuineness  being  shown  by  evidence 
that  in  the  town  where  they  were  mailed  a  machine  was 
found  that  had  defects  that  would  produce  the  same  char- 
acter of  writings  that  were  found  in  the  letters.  {State  v. 
Freshwater,  [Utah]  85  Pac.  Rep.  447.)  This  court  has 
held  that  it  was  proper  to  prove  by  an  expert  that  two  in- 
struments were  written  by  the  same  person,  holding  that 
the  question  was  not  whether  the  two  writings  resembled 
each  other,  but  whether,  in  the  opinion  of  the  expert,  they 
were  written  by  the  same  person.  (Rogers  v.  Tyley,  su- 
pra.) In  a  prosecution  under  the  United  States  statutes 
against  the  slave  trade  it  became  necessary  for  the  prose- 
cution to  show  the  citizenship  of  the  vessel  employed  for 
that  purpose.  The  vessel  had  been  originally  owned  by  one 
Marsden  and  engaged  in  a  legitimate  business.  Just  prior 
to  embarking  in  the  slave  trade  it  appeared  to  have  been 
registered  in  the  name  of  one  Gray.  The  theory  of  the 
prosecution  was  that  Marsden  was  still  the  real  owner  and 
that  Gray  was  a  fictitious  person.  The  prosecution  sought 
to  prove  this  by  showing  that  the  name  "Gray"  on  the  reg- 
ister was  a  simulated  one  and  not  signed  by  Gray ;  that  no 
such  person  as  Gray  lived.  It  was  sought  to  prove  this  by 
introducing  other  signatures  and  comparing  them  with  the 
name  "Gray"  signed  on  the  register.  The  signatures  intro- 
duced were  not  claimed  to  be  genuine  signatures  of  Gray 
but  were  ostensibly  those  of  other  persons  connected  with 
the  vessel.  It  was  claimed  that  they  were  all  written  by 
the  same  person,  and  the  prosecution  offered  testimony  of 
experts  to  that  effect.  It  was  argued  that  the  rule  regard- 
ing the  comparison  of  hands  applied  and  that  the  evidence 
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should  not  be  admitted.  The  court,  in  overruling  the  ob- 
jection, stated  that  if  the  purpose  of  the  offer  had  been  to 
show  by  comparison  that  the  signature  "Gray"  was  in  the 
handwriting  of  defendant,  it  would  be  necessary  to  have 
in  evidence,  as  a  standard  of  comparison,  the  genuine  sig- 
nature of  the  defendant,  but  that  the  purpose  there  was  to 
show  the  circumstance  that  all  of  these  papers,  ostensibly 
signed  by  different  persons,  were  in  fact  written  by  the 
same  person,  and  from  this  circumstance  draw  the  infer- 
ence that  they  were  spurious  and  that  "Gray"  had  not 
signed  the  registry.  (United  States  v.  Darnaud,  25  Fed. 
Cas.  14,918.)  In  Anson  v.  People,  148  111.  494,  it  was  held 
competent  to  prove  in  a  forgery  case  impressions  of  a  no- 
tarial seal  to  show  that  the  impression  on  the  instruments 
purported  to  be  forged  was  made  by  that  saone  seal.  The 
following  authorities  also  tend  to  uphold  the  contention 
that  the  offered  evidence  did  not  strictly  involve  the  doc- 
trine of  comparing  hands,  but  was  a  species  of  circumstan- 
tial evidence  to  be  admitted  for  the  purpose  of  showing  a 
plan  to  forge  a  series  of  notes  or  papers :  Blalock  v.  Ran- 
dall, 76  111.  224;  United  States  v.  Chamberlain,  25  Fed. 
Cas.  i4>778;  State  v.  Wehb,  (Utah)  56  Pac.  Rep.  159; 
Levy  v.  Rust,  49  Atl.  Rep.  10 17;  Sudlow  v.  Warshing, 
108  N.  Y.  520;  Tally  v.  Cross,  (Ala.)  26  So.  Rep.  912; 
Balcetti  v.  Serani,  Peake's  Cas.  192;  i  Wigmore  on  Evi- 
dence, sees.  304,  315,  318. 

Pac  simile  signatures  necessarily  resemble  the  genuine 
signature  of  the  person.  Honest  witnesses  must  testify 
that  the  handwriting  is  similar,  and  many  will  be  con- 
strained to  testify  that  the  purported  signature  is  genuine. 
If  evidence  of  the  nature  here  offered  be  excluded,  the  re- 
puted signer  being  dead,  frequently  the  best  evidence  that 
could  be  produced  to  show  a  traced  signature  would  be  ex- 
cluded. It  could  hardly  be  said  that  any  better  evidence 
could  be  offered  to  show  that  a  signature  was  a  fac  simile, 
except  that  of  persons  who  actually  saw  the  tracing  done. 
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The  admission  of  the  testimony  offered  would  not,  in  our 
judgment,  conflict  with  the  rule  heretofore  laid  down  by 
this  court  as  to  comparison  of  handwriting  by  documents 
placed  in  juxtaposition,  and  we  are  not  disposed  to  extend 
that  rule  so  as  to  preclude,  under  proper  restrictions,  this 
character  of  testimony. 

As  we  understand  the  record,  proper  proof  was  made 
that  the  original  note  for  $15,000  sued  on  in  Iowa  could 
not  be  produced  on  this  trial,  and  the  photographic  copy, 
preliminary  proof  as  to  its  accuracy  having  been  made, 
was  proper  evidence.  (Rogers  on  Expert  Testimony, — 
2d  ed. — 336.)  This  photographic  copy  of  the  $15,000  note 
and  the  original  note  of  $4500  should  have  been  admitted 
in  evidence'  for  the  purpose  of  aiding  the  jury  in  reaching 
a  conclusion  as  to  whether  the  three  signatures  in  ques- 
tion were  all  fac  similes.  These  writings  being  admissible, 
expert  testimony  was  permissible  to  aid  in  deciding  as  to 
whether  they  were  fac  similes.  Rogers  v.  Tyley,  supra; 
15  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  276;  2  Jones  on 
Evidence,  sec.  570;  University  of  Illinois  v.  Spalding,  su- 
pra, note  on  p.  869. 

Evidence  is  found  in  the  record  of  an  interview  by  one 
of  appellees  with  Loren  B.  Miller,  the  administrator,  and 
his  brother,  Clark  Miller,  when  appellees  were  negotiating 
for  the  purchase  of  the  two  notes  of  $6500  and  $4500,  to 
the  effect  that  said  appellee  showed  the  notes  to  the  two 
Millers  and  asked  them  if  they  were  all  right,  and  they 
made  no  reply.  We  think  this  evidence  was  incompetent 
and  should  have  been  excluded.  The  two  Millers  could  not 
bind  the  other  heirs-at-law  by  any  admissions  or  statements 
they  might  make. 

We  find  no  error  in  the  giving  and  refusing  of  in- 
structions. 

The  judgments  of  the  Appellate  and  circuit  courts  wilU 
be  reversed  and  the  cause  remanded  to  the  circuit  court  for 
further  proceedings  not  inconsistent  herewith. 

Reversed  and  remanded. 
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The  Merchants  Loan  and  Trust  Company  et  al.  Ap- 
pellees, vs.  The  Northern  Trust  Company  et  al. — 
( Marsh ALiy  Field  et  al.  Appellants.) 

Opinion  filed  April  ip,  ipii. 

1.  Trusts — power  of  trustees  to  "vary"  investment  is  power  to 
change  it  from  one  form  to  another.  Where  trustees  are  given 
uncontrolled  discretion  in  the  management  of  the  estate,  with  full 
power  "to  invest  and  re-invest  the  same  and  to  vary  the  securities 
and  property,"  they  have  power  to  change  the  form  of  an  invest- 
ment from  one  thing  to  another. 

2.  Same — creator  of  trust  may  designate  how  investment  may 
be  made.  The  creator  of  a  trust  may  designate  how  the  invest- 
ment may  be  made  by  the  trustees  and  what  security  may  be  taken 
or  that  the  security  may  be  dispensed  with,  and  the  trustees  will 
be  bound  by  sucH  directions. 

3.  Same — intention  of  the  testator  is  primary  object  to  be  as- 
certained in  determining  powers  of  trustees.  The  intention  of  the 
testator  is  the  primary  question  in  determining  the  authority  and 
powers  of  testamentary  trustees. 

4.  Same — whether  testamentary  trustees  can  invest  in  real  es- 
tate in  Illinois  depends  upon  the  testator's  intention.  Whether  the 
trustees  under  a  will  can  invest  the  trust  funds  in  real  estate  in 
Illinois  depends  upon  the  testator*s  intention  as  gathered  from  the 
entire  will,  having  in  mind  the  duration  of  the  trust,  the  amount 
of  the  estate  and  the  specific  directions  as  to  the  management  and 
investment  of  the  trust  estate. 

5.  Same — purpose  of  the  act  of  ipo^,  relating  to  investments 
by  trustees.  The  purpose  of  the  act  of  1905,  (Hurd's  Stat.  1909, 
p.  2252,)  relating  to  investments  by  trustees,  was  to  provide  for 
investments  where  the  instrument  creating  the  trust  does  not  other- 
wise provide,  and  it  was  not  intended  to  prevent  other  investments 
by  trustees  under  authority  of  the  instrument  creating  the  trust. 

6.  Same — when  trustees  are  not  restricted  to  investments  au- 
thorised by  law.  Where  a  will  gives  authority  to  trustees  to  con- 
vert real  estate  into  personal  property  and  personal  property  into 
real  estate  and  to  invest  and  re-invest,  in  their  discretion,  the 
trustees  may  make  such  investments  as  a  prudent  person  would 
consider  safe,  and  they  arc  not  restricted  by  the  conditions  and 
limitations  imposed  by  law  on  the  investment  of  trust  funds. 

7.  Same — investment  of  trust  funds  in  land  in  other  States  is 
not  against  public  policy.    It  is  manifest  from  the  act  of  1905,  re- 
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lating  to  the  investnftnt  by  trustees  in  securities,  that  it  is  not 
against  the  public  policy  of  the  State  for  trustees  domiciled  in  Illi- 
nois to  invest  trust  funds  in  lands  in  other  States. 

8.  Same — public  policy  of  State  concerning  investment  of  trust 
funds  does  not  extend  to  foreign  countries.    The  public  policy  of. 
Illinois,  as  evidenced  by  the  act  of  1905,  is  limited  to  the  invest- 
ment of  trust  funds  in  other  States  of  the  Union  and  does  not  ex- 
tend to  investments  in  foreign  countries. 

9.  Same — when  trustees  may  purchase  increase  in  capital  stock 
of  corporations.  Where  the  trust  estate  is  partly  invested  in  the 
stock  of  corporations  and  the  trustees  are  authorized  to  continue 
to  hold  any  investment  received  by  them  under  the  trust  "or  any 
increase  thereof/'  the  trustees  may  purchase  their  pro  rata  share 
of  any  increase  of  capital  stock  offered  to  them  by  the  corporation, 
at  less  than  market  value,  by  reason  of  their  ownership  of  stock  in 
such  corporation  as  trustees  of  the  estate. 

10.  Same — trustees  must  always  act  in  the  utmost  good  faith. 
Trustees  under  a  will,  whatever  may  be  the  extent  of  their  power 
and  authority,  must  always  act  in  the  utmost  good  faith  and  with 
sound  judgment  and  prudence. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Thomas  G.  Windes,  Judge, 
presiding. 

Holland  &  Elliott,  for  appellants. 

Wilson,  Moore  &  McIlvaine,  and  Isham,  Lincoln 
&  Beale,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Appellees,  as  testamentary  trustees  of  the  residuary  es- 
tate of  Marshall  Field,  deceased,  filed  their  bill  in  the  cir- 
cuit court  of  Cook  county  for  a  construction  of  the  will 
of  Marshall  Field  in  so  far  as  it  relates  to  their  powers  of 
investment  of  the  residuary  estate  in  certain  forms  of  prop- 
erty. The  circuit  court  entered  a  decree  construing  the 
will,  and  an  appeal  was  thereupon  prayed  to  this  court. 
We  were  of  the  opinion  that  a  freehold  was  not  involved 
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and  transferred  the  cause  to  the  Appellate  Court  for  the 
First  District.  (245  111.  511.)  That  court  affirmed  the  de- 
icree  of  the  circuit  court  and  granted  a  certificate  of  import- 
ance to  this  court.    This  appeal  followed. 

The  will  in  question,  after  disposing  of  a  considerable 
portion  of  testator's  estate  by  specific  bequests,  created  a 
trust  as  to  the  residue,  primarily,  for  the  benefit  of  two 
grandsons,  continuing  until  1943.  This  residuary  estate  is 
valued  at  not  less  than  $30,000,000.  The  estate  consisted 
of  real  estate  in  Illinois,  New  York,  Wisconsin  and  other 
States  in  the  United  States,  and  of  personal  property,  in- 
cluding bonds,  promissory  notes,  and  stocks  of  railroad  and 
industrial  corporations  incorporated  either  under  the  laws 
of  Illinois  or  of  other  States  of  the  United  States.  The 
powers  of  investment  of  the  trustees  of  the  said  residuary 
estate  are  contained  in  tlie  twenty-first  and  twenty-third 
articles  of  the  will,  which,  so  far  as  they  bear  directly  on 
the  subject,  are  as  follows: 

"Twenty-first —  *  *  *  j  hereby  give  to  and  invest 
them  and  their  successors  and  associates  in  trust  with  such 
powers  over  and  such  title  and  estate  in  and  to  the  prop- 
erty in  this  will  devised  and  bequeathed  as  may  be  neces- 
sary or  convenient  to  carry  into  full  effect  my  intentions 
and  designs  in  the  execution  of  this  will  and  in  the  several 
devises,  donations  and  legacies  herein  specified  and  made. 
*  *  *  I  authorize  my  executors  and  residuary  trustees, 
the  survivors  or  survivor  of  them,  and  their  successors,  to 
sell  and  convert  any  or  all  of  my  real  or  personal  estate, 
whenever  in  their  judgment  it  shall  be  important  or  judi- 
cious to  do  so,  for  the  purpose  of  paying  legacies  or  mak- 
ing divisions  and  apportionments  of  my  estate,  or  for  any 
other  purpose  that  may  be  required  under  this  will.  If  at 
the  time  of  my  decease  I  shall  be  the  owner  of  any  lands, 
tenements  or  hereditaments  situate,  lying  and  being  in  any 
other  State  or  country  than  the  State  of  Illinois  aforesaid, 
and  the  laws  of  such  other  State  or  country  shall  be  such 
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that  any  of  the  provisions  of  this  instrument  shall  or  might 
be  in  conflict  therewith  or  would  be  to  any  extent  made  in- 
effective or  inoperative  thereby,  then  it  is  my  will  and  I 
direct  that  my  executors  and  residuary  trustees  shall  have 
the  power  and  shall  proceed  forthwith  to  sell  such  lands 
and  convert  them  into  money  or  other  personal  property, 
and  the  proceeds  of  such  sale  shall  be  applied  as  the  prop- 
erty sold  and  converted  was  directed  to  be.  *  *  *  While 
I  do  not  wish  to  control  or  embarrass  the  discretion  of 
my  executors  and  residuary  trustees,  it  is  my  desire  that 
they  shall  retain  for  my  estate  the  belter  class  of  securities, 
including  mortgages,  railroad  or  other  corporate  stocks  or 
bonds  and  other  securities  in  which  they  may  find  any  part 
of  my  estate  invested  at  my  death,  and  that  in  selling  or 
converting  any  securities  they  shall  in  the  first  instance  dis- 
pose of  such  as  in  their  judgment  shall  seem  to  be  of  the 
less  substantial  and  enduring  value  for  the  purpose  of  in- 
vestment. 

"Twenty-third — To  the  respective  trustees  of  the  sev- 
eral trust  funds  or  estates  created  by  this  my  will  I  give 
and  devise  full  powers  of  management  and  control  of  the 
respective  trust  funds  or  estates,  to  invest  and  re-invest  the 
same,  and  to  vary  the  securities  and  property  in  which, 
from  time  to  time,  such  trust  funds  or  estates  may  be  in- 
vested, and  to  let  and  demise  any  lands  and  tenements  at 
their  discretion,  respectively ;  but  in  making  leases  it  is  my 
desire  that  preference  be  given  to  leases  for  long  terms 
rather  than  shorter  ones,  not  exceeding,  however,  except  in 
cases  of  ground  leases  for  building  purposes,  the  period  of 
twenty  (20)  years.  The  respective  trustees  are  authorized 
and  empowered. to  sell,  transfer  and  convey  any  of  the 
trust  property  for  the  purpose  of  re-building  or*  for  re- 
investment. *  *  *  It  is  my  desire  that  the  respective 
trustees  shall  give  a  preference,  whenever  it  may  be  prac- 
ticable to  do  so,  Jto  the  making  of  ground  leases  instead  of 
sales  of  lands  under  their  powers  of  sale.     *     *     *     It  is 
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my  will  and  I  direct  that  investments  be  made  with  refer- 
ence to  the  security  of  the  trust  fund  rather  than  the  rate 
of  interest  or  income  to  be  derived  from  it,  and  that  where 
real  and  personal  property  have  been  given  in  trust,  a  proper 
proportion  be  maintained  between  them.  It  has  been  my 
general  intention  to  keep  at  least  half  of  my  property  in 
real  estate  and  the  rest  in  personal  property,  but  in  this 
particular  my  trustees  are  to  exercise  their  own  discretion 
and  act  in  each  case  as  may,  under  the  circumstances,  seem 
best  to  them." 

The  decree  found  that  the  trustees  had  power,  under  the 
provisions  of  the  will,  first,  to  make  investment  of  funds 
in  their  hands  belonging  to  the  residuary  estate,  in  real  es- 
tate situated  in  the  State  of  Illinois  and  elsewhere  in  the 
United  States;  and  second,  out  of  the  funds  belonging  to 
the  residuary  estate  to  acquire  and  pay  for  their  pro  rata 
share  of  any  increase  of  the  capital  stock  of  any  corpora- 
tion which  shall  be  offered  to  them,  as  trustees,  by  such  cor- 
poration at  a  price  less  than  its  then  market  value,  by  reason 
of  their  ownership  of  shares  of  stock  of  such  corporation 
which  belonged  to  Marshall  Field  at  the  date  of  his  death 
or  which  shall  have  come  to  them  by  reason  of  their  own- 
ership of  stock  belonging  to  said  Marshall  Field  at  the 
date  of  his  death. 

It  is  apparent  that  the  testator  intended  to  give  his  trus- 
tees uncontrolled  discretion  in  the  management  of  the  es- 
tate, with  full  power  "to  invest  and  re-invest  the  same  and 
to  vary  the  securities  and  property."  "To  vary"  means 
to  change  to  something  else.  (Webster's  Diet.;  Century 
Diet.)  Under  somewhat  similar  language  it  has  been  held 
that  trustees  might  properly  change  the  form  of  the  invest- 
ment from  railroad  bonds  to  real  estate.  (Whittingham  v. 
Schofield's  Trustee,  67  S.  W.  Rep.  846.)  The  record  dis- 
closes that  the  estate  at  the  time  of  testator's  death  was 
about  equally  divided  between  real  and  i^ersonal  property, 
and  the  will  directs  '*that  where  real  and  personal  property 
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have  been  given  in  trust,  a  proper  proportion  be  maintained 
between  them.  It  has  been  my  general  intention  to  keep 
at  least  half  of  my  property  in  real  estate  and  the  rest  in 
personal  property,  but  in  this  particular  my  trustees  are  to 
use  their  own  discretion  and  act  in  each  case  as  may,  under 
the  circumstances,  seem  best  to  them."  The  ample  powers 
of  investment  and  re-investment  contained  in  the  provisions 
of  the  will  just  referred  to  are  fully  confirmed  by  the  fur- 
ther provision  which  grants  the  trustees  such  powers  over 
the  estate  "as  may  be  necessary  or  convenient  to  carry  into 
full  effect  my  intentions  and  desig^is  in  the  execution  of 
this  will."  The  trustees  could  not  carry  out  the  intention 
of  the  testator  and  keep  a  proper  proportion  between  real 
and  personal  property  during  the  life  of  the  trust, — more 
than  thirty  years, — if  they  were  obliged  to  invest  the  trust 
estate  and  its  accumulations  in  personal  property,  only. 
Neither  could  the  trustees  carry  out  the  intention  and  de- 
sign of  the  testator  as  expressed  in  the  will  that  they  should 
exercise  "their  own  discretion  and  act  in  each  case  as  may, 
under  the  circumstances,  seem  best  to  them,"  without  hav- 
ing the  full  authority  of  investment  as  found  by  the  decree 
and  affirmed  by  the  judgment  of  the  Appellate  Court. 

The  creator  of  a  trust  may  designate  how  the  invest- 
ments may  be  made  and  what  security  may  be  taken  or  that 
security  may  be  dispensed  with,  and  the  trustees  will  be 
bound  by  the  directions.  (Denike  v.  Harris,  84  N.  Y.  89; 
I  Perry  on  Trusts, — 6th  ed. — sec.  452;  17  Am.  &  Eng. 
Ency.  of  Law, — 2d  ed. — 428,  and  cases  cited.)  The  ques- 
tions, therefore,  before  us,  depend  "not  on  a  rule  of  law 
but  on  the  interpretation"  of  the  will,  so  as  to  find  the  in- 
tention of  the  testator.  (In  re  Rush's  Estate,  12  Pa.  St. 
375.)  The  intention  of  the  testator  is  always  the  primary 
object  to  be  sought  in  deciding  as  to  the  authority  given 
the  tnistees.    McCoy  v.  Horzvitz,  62  Md.  183. 

Whether  the  trustees  under  this  will  can  invest  trust 
funds  in  real  estate  in  Illinois  depends  upon  the  testator's 
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intention  as  gathered  from  the  entire  will,  having  in  mind 
the  duration  of  the  trust,  the  amount  of  the  estate  and  the 
ample  powers  conferred  upon  the  trustees.  In  this  case  we 
are  considering  an  instrument  in  which  there  are  specific 
directions  as  to  the  management  and  investment  of  the  trust 
estate.  Such  was  not  the  situation  in  Sholty  v.  Sholty,  140 
111.  81,  Butler  V.  Butler,  164  id.  171,  White  v.  Sherman, 
168  id.  589,  and  Penn  v.  Fogler,  182  id.  76.  In  all  of 
those  cases,  however,  it  is  specifically  stated  or  clearly  im- 
plied that  the  trustees  are  authorized  to  invest  trust  funds 
in  such  manner  as  directed  by  the  instrument  creating  the 
trust. 

The  following  statute  was  enacted  in  Illinois  in  1905: 
**That  investments  of  trust  funds  by  trustees,  may,  when 
not  otherwise  provided  by  the  will,  deed,  decree,  gift,  gjant 
or  other  instrument  creating  or  fixing  the  respective  trust, 
be  in  the  bonds  of  the  United  States  or  of  any  of  the  States 
of  the  United  States,  or  in  first  mortgages  upon  real  estate 
in  any  State,  or  in  the  bonds  of  any  county,  city  or  munici- 
pality in  any  State,  or  in  the  first  mortgage  bonds  of  any 
corporation  of  any  State  upon  which  no  default  in  payment 
of  interest  shall  have  occurred,  for  a  period  of  five  years, 
but  no  trustee  shall  be  authorized  by  this  act  to  invest  trust 
funds  in  any  bonds  in  which  cautious  and  intelligent  per- 
sons do  not  invest  their  own  money,  and  any  trustee  may 
continue  to  hold  any  investment  received  by  him  under 
the  trust,  or  any  increase  thereof."  (Kurd's  Stat.  1909, 
p.  2252.)  This  act  was  in  force  at  the  time  of  the  testa- 
tor's death.  Such  statutes  are  generally  permissive  rather 
than  mandatory.  They  are  intended  to  provide  for. situa- 
tions \vhere  the  instrument  constituting  the  trust  does  not 
otherwise  provide.  (Willis  v.  Braticher,  79  Ohio  St.  290.) 
Other  investments  than  those  named  in  the  statute  may 
be  authorized  by  a  trust  instrument.  (Clark  v.  Beers,  61 
Conn.  87;  Durrett's  Guardian  v.  Commonwealth,  90  Ky. 
312.)     Even  though  the  constitution  did  not  permit  the 
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legislature  to  authorize  the  investment  of  trust  funds  in 
certain  bonds  or  stocks,  it  was  held  that  such  investment 
might  be  authorized  by  the  trust  instrument  (In  re  Bark- 
er's Estate,  159  Pa.  St.  518.)  Where  the  will  gives  au- 
thority to  the  trustees  to  convert  realty  into  personalty  or 
personalty  into  realty,  or  invest  and  re-invest,  in  their  dis- 
cretion, the  trustees  may  purchase  such  securities  as  a  pru- 
dent and  provident  person  would  purchase  as  good  and 
safe  investments,  and  they  are  not  restricted  to  the  condi- 
tions and  limitations  imposed  by  law  for  the  investment  of 
trust  funds.  (In  re  Allis'  Estate,  123  Wis.  223;  see,  also, 
to  the  same  effect,  Drake  v.  Crane,  127  Mo.  85,  and  Brown 
v.  French,  125  Mass.  410.)  The  words  in  an  instrument, 
"with  full  power  to  make  purchases,  investments  and  ex- 
changes in  such  manner  as  to  them  shall  seem  expedient," 
have  been  construed  to  be  enabling  words  giving  trustees 
the  power  to  deal  "fully  and  expeditiously  with  the  estate'' 
but  not  releasing  them  from  the  obligation  to  exercise  sound 
judgment  and  reasonable  and  prudent  discretion.  In  re 
Day's  Estate,  183  Mass.  499. 

It  is  argued  that  the  investment  of  the  funds  of  an  es- 
tate in  real  estate  in  other  States  will  permit  them  to  escape 
from  the  jurisdiction  of  our  courts.  The  trustees  named 
in  this  will  are  domiciled  in  this  State,  subject  at  all  times 
to  the  courts  of  the  State  for  any  breach  of  their  trust. 
IHie  jurisdiction  of  our  courts  can  therefore  be  invoked  in 
disputes  arising  from  investments  outside  of  the  State  as 
well  as  from  investments  within  the  State.  It  is  obvious 
from  the  statute  referred  to  that  it  is  not  against  the  pub- 
lic policy  of  Illinois  to  authorize  investments  in  securities 
outside  of  the  State.  If,  without  express  authority  in  the 
trust  instrument,  a  trustee  may,  under  this  statute,  invest 
in  real  estate  mortgages  in  other  States,  it  can  hardly  be 
argued  that  the  public  policy  of  the  State  prohibits  trustees 
from  making  investments  in  real  estate  in  other  States.  A 
further  argument  in  favor  of  the  investment  of  the  funds 


94  Merchants  Loan  Co.  v.  Trust  Co.        [250  DL 

in  lands  in  other  States  can  fairly  be  based  on  the  fact  that 
the  testator,  himself  a  man  of  undoubted  busitiess  sagacity 
and  foresight,  invested  his  own  funds  in  that  manner,  and 
such  facts  "might  well  be  taken  into  consideration  by  the 
trustees  when  called  to  exercise  their  best  skill  and  discre- 
tion. They  might  reasonably  and  properly  inquire  and  con- 
sider what  the  testator  would  do  if  the  testator  were  placed 
in  the  situation  in  which  they  were  placed."  (Harvard 
College  V.  Amory,  g  Pick.  446.)  In  the  case  just  referred 
to,  the  court  held  that  the  trustees  had  authority  to  invest 
money  in  a  dwelling  house  for  a  daughter,  in  North  Caro- 
lina. In  Thayer  v.  Dezvey,  185  Mass.  68,  it  was  held  that 
the  rule  in  that  State  as  to  the  duty  of  trustees  in  making 
investments  was  that  they  should  act  in  good  faith  in  the 
exercise  of  sound  discretion,  and  the  court  held  that  even 
though  the  trust  instrument  did  not  give  the  express  au- 
thority, the  trustees  were  justified  in  investing  more  than 
$200,000  of  the  trust  funds  in  real  estate  in  Illinois.  All 
parties  conceded  in  that  case  that  if  the  instrument  so  au- 
thorized, an  investment  could  be  made  in  real  estate  in  an- 
other State. 

It  is  contended  that  the  cases  of  McCtdlough  v.  McCul- 
lough,  44  N.  J.  Eq.  313,  and  In  re  Reed,  45  App.  Div. 
(N.  Y.)  196,  lay  down  a  contrary  rule.  A  later  decision 
of  the  highest  court  of  New  York  in  effect  announces  the 
doctrine  that,  in  the  absence  of  statutory  authority,  uncon- 
trolled powers  of  investment  will  not  be  held  to  limit  in-, 
vestments  to  the  State  where  the  trust  was  created.  (In  re 
Hall,  164  N.  Y.  196.)  It  may  be  conceded  that  the  au- 
thorities are  not  all  in  harmony  as  to  the  investment  of 
trust  funds  in  States  other  than  where  the  trustees  reside, 
when  not  particularly  authorized  by  the  trust  instrument. 
It  seems  clear,  however,  that  the  tendency  of  the  decisions 
in  recent  years  is  to  broaden  the  powers  of  trustees  as  to 
such  investments.  (Willis  v.  Brauchcr,  supra;  In  re  Nyce's 
Estate,  40  Am.  Dec.  498,  and  note.)     Recent  legislation 
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and  decisions  in  Great  Britain  are  less  restrictive  as  to  the 
locality  for  trust  investments  than  formerly.  Power  to  in- 
vest in  real  securities  in  England  or  Wales  has  been  held 
to  authorize  such  an  investment  in  Ireland.  (17  Am.  & 
Eng.  Ency.  of  Law, — 2d  ed. — 455,  and  cases  cited.)  Trus- 
tees have  the  power  to  invest  in  stocks  or  securities,  not 
only  of  companies,  incorporated  or  unincorporated,  in  the 
United  Kingdom,  but  also  of  companies  formed  or  regis- 
tered outside.  ( Temtant  v.  Stanley,  75  L.  J.  56 ;  see,  also, 
Rayner  v.  Rayner,  73  L.  J.  Ch.  Div.  in;  Ovey  v.  Ovey, 
2  L.  R.  Ch.  Div.  524.)  That  the  testator  intended  the 
trustees  to  have  the  power  to  make  investments  in  other 
States  appears  clear,  not  only  from  the  broad  powers  given 
to  them  in  the  will  as  well  as  from  the  fact  that  he  had 
made  such  investments  himself,  but  also  in  that  he  ex- 
pressly directs  that  if  the  provisions  of  the  will  relating 
to  his  investments  in  real  property  in  other  States  conflict 
with  the  laws  of  such  other  States  then  such  real  estate 
should  be  sold.  The  conclusion  is  obvious  that  otherwise 
he  intended  such  real  estate  to  be  retained  as  an  invest- 
ment, if  the  trustees  so  desired,  'fhe  argument  that  the 
findings  of  the  decree  would  extend  the  field  of  investments 
beyond  the  United  States  is  not  sound.  The  public  policy 
of  our  State,  as  shown'  by  the  statute  in  question,  only  al- 
lows investments  in  States  of  the  Union.  It  does  not  ex- 
tend to  investments  in  foreign  countries. 

It  is  further  contended  that  the  decree  of  the  circuit 
court  is  wrong  in  authorizing  the  trustees  to  acquire  and 
pay  for  their  pro  rata  share  of  any  increase  of  capital  stock 
offered  to  them  by  the  corporation  at  less  than  market 
value,  by  reason  of  their  ownership  of  shares  of  stock  which 
belonged  to  Marshall  Field  at  his  death  or  which  came  to 
them  by  reason  of  their  ownership  of  stock  belonging  to 
Marshall  Field  at  his  death.  We  think  the  findings  of 
the  decree  in  this  regard  are  clearly  within  the  authority 
granted  by  the  will.    Moreover,  the  statute  referred  to  pro- 
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vides  that  "any  trustee  may  continue  to  hold  any  invest- 
ment received  by  him  under  the  trust,  or  any  increase 
thereof.*'  This  plainly  includes,  under  the  words  "any  in- 
crease thereof,"  such  an  investment  as  is  above  referred  to. 

In  the  management  and  investment  of  trust  property 
the  will  provides  that  the  trustees  shall  have  regard  for  the 
certainty  of  the  income  rather  than  the  amount,  and  this  is 
the  general  rule.  The  law  does  not  give  trustees  the  same 
freedom  of  choice  in  investments  that  may  be  exercised  by 
prudent  business  men  in  their  own  affairs.  It  permits  the 
trustee  to  assume  no  risks  in  his  investment  other  than  those 
that  are  inseparable  from  every  species  of  property.  ''Ab- 
solute freedom  from  risk  is  impossible.  The  most  stable 
forms  of  property  may  lose  their  value;  lands  may  depre- 
ciate; even  nations  may  become  bankrupt.  From  these 
reasons  which  inhere  in  every  kind  of  ownership  the  law 
does  not  pretend  to  save  the  beneficiary,  but  from  the  risk 
growing  out  of  the  uncertainty  of  speculative  investments 
the  law  does  protect  him  by  mciking  the  trustee  personally 
responsible  for  all  trust  funds  invested  by  him  in  such  a 
manner,"  unless  upon^the  express  direction  in  the  instru- 
ment creating  the  trust  or  statutory  permission.  (3  Pome- 
roy's  Eq.  Jur. — 3d  ed. — sec.  1074.)  The  trustees  must 
always  and  ever,  in  exercising  their  powers,  act  in  the 
utmost  good  faith  and  with  sound  judgment  and  prudence. 

It  is  apparent  from  the  entire  will  that  the  testator  had 
great  confidence  in  the  ability  and  integrity  of  the  trus- 
tees selected  by  him  to  manage  his  estate.  He  invested  them 
with  broad  discretionary  powers.  They  were  charged  with 
the  investment  of  large  funds.  Their  task  is  a  great  and 
responsible  one.  It  was  clearly  the  intention  of  the  testa- 
tor to  permit  them  to  invest  the  funds  in  accordance  with 
the  findings  of  the  decree. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Martin  Shea,  Appellant,  vs.  The  Clevei^and,  Cincin- 
nati, Chicago  and  St.  Louis  Railway  Company, 

Appellee. 

Opinion  Hied  April  iq,  igii. 

1.  Railroads — party  oimiing  farm  land  on  both  sides  of  rail- 
road is  entitled  to  a  farm  crossing,  A  person  owning  farm  land 
on  both  sides  of  a  railroad  is  entitled  to  a  farm  crossing,  under  the 
act  relating  to  the  fencing  and  operation  of  railroads,  regardless 
of  whether  he  purchased  the  land  on  one  side  after  the  railroad 
was  constructed  or  what  his  motive  was  in  buying  the  land. 

2.  Same — whether  land  is  farm  land  and  is  used  in  connection 
with  other  land  are  questions  of  fact.  Whether  a  small  tract  of 
land  on  one  side  of  a  railroad  is  farm  land  used  in  connection  with 
the  owner's  farm  on  the  other  side,  or  whether  it  is  an  independ- 
ent tract  used  separately  from  the  other  land,  are  questions  of  fact. 

3.  Same — the  rule  where  two  parallel  adjoining  railroads  pass 
through  farm.  Where  two  railroads  parallel  with  and  adjoining 
each  other  pass  through  a  farm  the  farm  adjoins  each  railroad 
though  each  part  of  the  farm  may  not  touch  them  both,  and  the 
owner  of  the  farm  is  an  adjoining  land  owner  as  to  each  railroad 
and  is  entitfed  to  the  benefit  oi  statute  relating  to  farm  crossings. 

4.  Same — what  does  not  excuse  railroad  company  from  putting 
in  farm  crossing.  The  fact  that  one  of  the  two  parallel  adjoining 
railroads  running  through  a  farm  is  an  electric  railroad  does  not 
authorize  the  steam  railroad  to  object  to  putting  in  a  farm  cross- 
ing upon  the  ground  that  the  owner  of  the  farm  may  not  be  able 
to  compel  the  electric  road  to  put  in  such  crossing. 

5.  Same — notice  to  railroad  to  put  in  farm  crossing  need  not 
specify  its  precise  location.  The  notice  to  a  railroad  company  to 
put  in  a  farm  crossing  should  describe  lands  on  which  the  cross- 
ing is  to  be  built,  but  it  is  not  necessary  to  state  the  precise  place 
where  the  crossing  shall  be  located,  as  neither  the  owner  nor  the 
company  has  an  absolute  right  to  determine  such  location  irrespec- 
tive of  the  interests  of  the  other  and  the  safety  of  the  public. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of   Coles   county;     the    Hon.    Wiluam    B.    Scholfield, 

Judge,  presiding. 

i 

James  W.  &  Edward  C.  Craig,  for  appellant. 
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George  B.  Gii^lespie,  (L.  J.  Hackney,  Gillespie  & 
Fitzgerald,  and  James  Vause,  Jr.,  of  counsel,)  for  ap- 
pellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  appellant,  Martin  Shea,  sued  the  appellee  before  a 
justice  of  the  peace  of  Coles  county.  Upon  an  appeal  to 
the  circuit  court  he  recovered  a  judgment  for  $67.40,  which 
the  Appellate  Court  reversed  without  remanding  the  cause. 
A  certificate  of  importance  having  been  granted,  an  appeal 
was  taken  to  this  court. 

The  appellant  sued  under  section  4  of  the  "act  in  re- 
lation to  fencing  and  operating  railroads,"  (Kurd's  Stat. 
1909,  p.  1750,)  to  recover  double  the  value  of  a  farm  cross- 
ing which  he  had  built. 

The  appellant  since  1862  has  owned,  resided  upon  and 
farmed  sixty  acres  of  land  a  short  distance  east  of  the  city 
of  Mattoon,  adjoining  the  railroad  of  the  appellee,  which 
formed  the  south  boundary  of  the  appellant's  land.  In  1903 
the  Mattoon  City  Railway  Company  built  an  electric  rail- 
road from  Mattoon  to  Charleston,  the  right  of  way  for 
which,  opposite  the  appellant's  f^rm  and  for  some  distance 
east  and  west,  was  south  of,  adjoining  and  parallel  to  the 
appellee's  right  of  way.  An  east  and  west  road  ran  past 
the  appellant's  farm,  but  there  was  no  north  and  south  road 
from  about  a  mile  and  a  half  east  to  about  a  mile  west  of 
it  The  electric  road,  which  carried  both  passengers  and 
freight,  established  a  station  immediately  south  of  the  ap- 
pellant's farm,  and  he  desired  a  crossing  over  the  railroad 
to  give  him  access  to  the  electric  cars.  In  March,  1909,  he 
purchased  an  acre  of  land  immediately  south  of  and  ad- 
joining the  right  of  way  of  the  electric  road,  being  a  strip 
four  rods  wide,  extending  east  and  west  forty  rods,  and 
soon  after  he  gave  notice  to  the  appellee  and  the  Mattoon 
City  Railway  Comi>any  to  construct  a  farm  crossing  be- 
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tween  the  two  tracts  of  land,  and  another  notice  to  the 
appellee  to  construct  a  farm  crossing  to  give  access  to  the 
electric  road  from  the  appellant's  land  on  the  north  of  the 
railroad.  The  appellee  not  having  constructed  the  crossing, 
the  appellant  did  so  and  then  brought  this  suit. 

The  appellant  contends  that  the  statute  requires  a  rail- 
road company  to  construct  a  farm  crossing  when  necessary 
to  enable  an  owner  of  land  adjoining  its  right  of  way  on 
one  side  to  reach  an  electric  road  adjoining  its  right  of 
way  on  the  other  side.  He  also  contends  that  where  an 
owner  of  land  adjoining  a  railroad  on  one  side  buys  land 
adjoining  the  railroad  on  the  other  side,  his  right  to  a  farm 
crossing  will  not  be  affected  by  his  motive  in  buying  the 
land.  The  appellee  disputes  these  propositions,  and  in  the 
view  we  take  of  the  case  it  will  be  necessary  to  consider 
only  the  latter. 

The  facts  are  undisputed.  It  may  be  conceded  that  ap- 
pellant bought  the  acre  of  land  south  of  the  railroad  for 
the  purpose  of  getting  a  crossing  and  that  he  wanted  the 
crossing  to  enable  him  to  reach  the  electric  road.  Still, 
after  he  had  bought  the  acre  tract  he  was  the  owner  of 
a  farm  divided  by  a  railroad.  If  it  be  said  that  the  acre 
was  not  a  part  of  the  farm  but  an  independent  tract,  used 
separately  and  rented  to  a  stranger,  the  answer  is  that  the 
railroad  alone  makes  it  a  separate  tract,  and  that  a  cross- 
ing over  the  railroad  is  necessary  to  enable  the  owner  to 
use  his  property  as  a  connected  fann,  as  he  has  a  right  to 
use  it.  This  was,  however,  a  question  of  fact  which  the 
judgment  of  the  trial  court  settled  in  the  appellant's  favor. 
There  is  no  evidence  tending  to  show  that  the  land  was 
other*  than  ordinary  farm  land,  or  was  used  or  capable  of 
use,  as  located  and  surrounded,  for  any  other  purpose.  If 
the  appellant  had  inherited  or  bought  one  hundred  and 
sixty  acres  south  of  the  railroad,  surrounded  on  the  east, 
south  and  west  by  land  of  other  owners  and  with  no  elec- 
tric road  intervening,  probably  no  question  would  be  made 
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of  his  right  to  a  farm  crossing.  So  if  the  quantity  had 
been  forty  acres,  or  twenty,  or  perhaps  ten.  It  could  not 
be  said  that  the  right  to  the  crossing  would  not  exist  in 
any  case  where  the  land  was  of  substantial  value  and  capable 
of  profitable  cultivation  and  use.  What  has  the  appellant's 
motive  in  the  acquisition  of  the  land  to  do  with  his  rights 
as  a  land  owner  after  he  has  acquired  it  ?  The  statute  fixes 
the  rights  of  the  railroad  company  and  adjoining  land  own- 
ers. Farm  crossings  must  be  constructed  by  railroad  com- 
panies when  and  where  they  become  necessary  for  the  use 
of  the  proprietors  of  land  adjoining  the  railroads.  The 
right  to  buy  land  and  the  rights  attached  to  its  ownership 
are  not  limited  by  this  provision.  Such  rights  do  not  be- 
come fixed  and  unalterable  by  reason  of  the  existence  of  a 
railroad  adjoining  a  farm.  Any  person  may  buy  any  land 
he  chooses,  in  any  situation  and  for  any  reason  that  may 
appeal  to  him,  and  his  rights  as  a  land  owner  will  be  ab- 
solutely unaffected  by  the  motives  which  induced  him  to 
buy.  In  this  case  the  appellant  owns  the  land  mentioned  in 
the  evidence  and  is  entitled  to  all  the  legal  rights  attaching 
to  such  ownership,  unaffected,  in  the  slightest  degree,  by 
the  motives  which  induced  him  to  buy  the  land.  The  Ap- 
pellate Court,  having  made  no  finding  of  facts,  must  have 
found  the  facts  the  same  as  the  trial  court.  Whether  a 
farm  crossing  had  become  necessary,  and  whether  the  acre 
south  of  the  railroad  was  capable  of  use  in  connection  with 
the  farm  and  as  a  part  of  it,  or  was  intended  to  be  so  used, 
were  questions  of  fact,  or,  at  least,  questions  of  mixed  law 
and  fact,  which  the  trial  court  found  in  favor  of  appellant. 
It  is  insisted  by  the  appellee  that  the  appellant's  land 
south  of  the  electric  road  does  not  adjoin  the  railroad. 
Where  two  railroads  parallel  with  and  adjoining  one  an- 
other pass  through  a  farm,  the  farm  adjoins  each  railroad 
though  each  part  of  the  farm  may  not  touch  both  railroads. 
The  owner  of  the  farm  is  an  adjoining  land  owner  as  to 
each  railroad  and  is  entitled  to  the  benefit  of  the  statute. 
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It  is  also  insisted  that  the  appellant  is  not  entitled  to 
the  crossing  over  the  appellee's  railroad  because  such  cross- 
ing will  not  connect  the  north  and  south  tracts,  and  the 
appellant  cannot  compel  the  construction  of  a  crossing  over 
the  electric  road  because  the  Mattoon  City  Railway  Com- 
pany is  incorporated  under  the  general  Incorporation  act 
and  is  not  subject  to  the  act  in  question  here.  Under  the 
evidence  in  this  case  the  Mattoon  City  Railway  Company 
seems  to  be  operating  a  commercial  railroad  upon  its  own 
right  of  way.  The  Railroad  and  Warehouse  act  is  the 
only  authority  under  which  such  a  railroad  can  be  so  oper- 
ated in  this  State.  {Harvey  v.  Aurora  aiui  Geneva  Rail- 
zvay  Co.  174  111.  295;  Dewey  v.  Chicago  and  Milwaukee 
Electric  Railway  Co,  184  id  426.)  It  may  be  doubted 
whether  a  corporation  exercising  the  privileges  and  fran- 
chises granted  by  that  act  could  repudiate  the  liabilities  im- 
posed by  statute  upon  corporations  organized  under  it.  But 
whether  it  may  do  so  or  not,  a  stranger  cannot  repudiate 
them  in  advance  in  a  proceeding  to  which  such  railway  com- 
pany is  not  a  party.  If  the  right  exists  against  the  appel- 
lee it  is  sufficient  for  this  suit. 

It  is  also  contended  in  behalf  of  appellee  that  the  notice 
given  by  appellant  was  not  sufficient  in  not  stating  where 
the  farm  crossing  had  become  necessary.  The  statute  only 
provides  that  the  notice  should  describe  the  lands  on  which 
the"  farm  crossing  was  required  to  be  built.  The  notice  did 
this.  The  precise  location  was  a  matter  which  neither  party 
had  the  absolute  right  to  determine  without  regard  to  the 
other.  The  interest  of  each  and  the  safety  of  the  public 
were  to  be  considered.  If  the  appellant  did  not  select  the 
precise  spot,  the  appellee  would  be  justified  in  using  a  rea- 
sonable discretion  in  choosing  one,  and  vice  versa. 

The  claim  that  the  appellant  is  entitled  to  a  crossing 
over  the  appellee's  right  of  way  by  reason  of  the  location 
of  the  station  of  the  electric  road  we  have  not  found  it 
necessary  to  consider.     The  circuit  court  held  that  the  ap- 
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pellant  was  so  entitled  and  the  Appellate  Court  held  this 
to  be  error.  Whether  it  was  so  or  not,  it  was  not  sufficient 
to  reverse  the  judgment,  because  it  did  not  affect  the  valid- 
ity of  the  appellant's  other  claim  by  reason  of  his  owner- 
ship of  farm  lands  which  were  divided  by  the  railroad. 

The  judgment  of  the  Appellate  Court  will  be  reversed 
and  that  of  the  circuit  court  affirmed. 

Judgment  reversed. 


Alice  Heinroth,  Appellant,  vs.  Albert  C.  Frost  et  al. 

Appellees. 

Opinion  Hied  April  ip,  ipii. 

1.  Mortgages — sale  under  foreclosure  decree  is  a  sale  of  all  the 
interest  of  every  party.  A  sale  of  land  under  a  decree  of  fore- 
closure is  a  sale  of  every  interest  in  the  land  belonging  to  any 
party  to  the  suit  and  discharges  the  land  from  every  lien  of  such 
party,  and  all  interests  are  merged  in  the  certificate  of  purchase. 

2.  Samf — right  of  creditor  to  redeem  does  not  depend  upon  any 
lien.  The  right  of  a  judgment  creditor  to  redeem  from  a  fore- 
closure sale  does  not  depend  upon  any  lien  on  the  property  but  ex- 
ists solely  by  reason  of  section  20  of  the  act  concerning  judgments, 
decrees  and  executions. 

3.  SamB — creditor's  judgment  may  be  in  any  county  or  court 
in  the  State.  The  only  requirement  of  section  20  of  the  act  con- 
cerning judgments,  decrees  and  executions,  which  gives  a  creditor 
the  right  to  redeem  from  a  foreclosure  sale,  is  that  the  creditor 
shall  have  a  judgment  upon  which  an  execution  is  authorized  to 
issue,  and  it  may  be  in  any  county  or  any  court  in  the  State. 

4.  Same — party  may  have  right  to  redeem  both  as  a  party  in- 
terested and  as  a  judgment  creditor.  A  party  itiay  have  a  right  to 
redeem  from  a  foreclosure  sale  both  as  a  person  interested  in  the 
premises  under  section  18,  and  as  a  judgment  creditor  under  sec- 
tion 20,  of  the  act  concerning  judgments,  decrees  and  executions. 

5.  Same — party  to  foreclosure  suit  may  redeem  as  a  judgment 
creditor.  The  fact  that  a  person  is  a  party  to  a  decree  foreclosing 
a  mortgage  does  not  prevent  such  person  from  redeeming  from 
the  foreclosure  sale  after  twelve  months  and  within  fifteen  months 
from  the  sale,  provided  he  obtains  a  decree  or  judgment  so  as  to 
bring  himself  within  the  terms  of  the  statute. 
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6.  Ejectment — when  the  parties  claiming  under  junior  encum- 
brance cannot  maintain  ejectment.  If  the  foreclosure  of  a  first 
mortgage,  the  sale,  redemption  and  subsequent  conveyances  are  in 
conformity  with  the  law,  the  title  of  the  mortgagor  and  all  other 
parties  to  the  suit  becomes  vested  in  the  grantees,  and  ejectment 
cannot  be  maintained  against  them  by  persons  claiming  through  a 
junior  mortgage. 

7.  Judgments  and  decrees — finality  of  a  foreclosure  decree 
where  unknown  owner  is  notified  by  publication.  Where  a  person 
is  made  a  party  to  a  foreclosure  proceeding  by  publication  as  an 
unknown  owner,  the  decree  is  for  three  years  subject  to  the  right 
of  such  person,  under  section  19  of  the  Chancery  act,  to  appear 
and  answer  the  bill,  but,  subject  only  to  that  right,  the  decree  is 
final,  and  enforceable  the  same  as  if  had  on  personal  service. 

Writ  o^  Error  to  the  Circuit  Court  of  Lake  county; 
the  Hon."  Chari^es  H.  Donnei^LY,  Judge,  presiding. 

LesuE  a.  Needham,  (Geo.  W.  Field,  of  counsel,) 
for  appellant. 

Holland  &  Elliott,  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 
Alice  Heinroth  brought  an  action  of  ejectment  against 
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appellees  and  has  appealed  from  a  judgment  in  their  favor. 
The  Winthrop  Harbor  and  Dock  Company  is  the  com- 
mon source  of  title.  On  December  8,  1899,  it  mortgaged 
the  premises  in  controversy,  together  with  another  tract 
containing  about  one  and  three-fourths  acres,  to  secure  its 
note  for  $10,000.  The  mortgage  was  foreclosed  at  the 
March  term,  1902,  of  the  circuit  court  of  Lake  county,  and 
on  May  13,  1902,  the  mortgaged  premises  were  sold  by  the 
master  under  the  decree  to  William  Jones,  the  complainant. 
On  August  13,  1903,  Caroline  Roth  redeemed  from  that 
sale  as  a  judgment  creditor  of  the  Winthrop  Harbor  and 
Dock  Company.  Another  redemption  by  another  judg- 
ment creditor  followed,  and  litigation  ensued  between  Mrs. 
Roth  and  the  other  judgment  creditors  of  the  Winthrop 
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Harbor  and  Dock  Company,  which  resulted  in  a  decree 
setting  aside  the  sale  under  Mrs.  Roth's  execution,  order- 
ing a  sale  of  the  premises  by  the  master  and  providing  for 
the  distribution  of  the  proceeds.  That  litigation  came  to 
this  court,  where  the  decree  was  affirmed.  {Burnham  v. 
Roth,  244  111.  344.)  A  sale  of  the  premises  was  afterward 
made  by  the  master  under  that  decree,  and  the  appellees 
derive  their  title  from  that  sale. 

On  January  31,  1901,  the  Winthrop  Harbor  and  Dock 
Company  conveyed  to  William  T.  Underwood  the  premises 
in  controversy,  together  with  a  large  amount  of  other  real 
estate,  in  trust  to  secure  a  number  of  notes,  and  this  trust 
deed  was  foreclosed  at  the  March  term,  1903,  of  the  cir- 
cuit court  of  Lake  county.  On  May  19,  1903,  the  master 
sold,  under  this  decree,  to  Caroline  Roth  all  the  real  estate 
conveyed  by  the  trust  deed,  including  the  premises  which 
had  been  sold  under  the  former  decree,  a  year  before,  to 
William  Jones.  On  June  25,  1904,  Frank  H.  T.  Potter, 
as  assignee  of  a  judgment  against  the  Winthrop  Harbor 
and  Dock  Company,  redeemed  from  the  master's  sale  of 
the  premises  in  controversy  and  other  premises,  and  sub- 
sequently, by  virtue  of  a  sale  pursuant  to  said  redemption, 
received  from  the  sheriff  a  deed  for  all  the  premises  so 
redeemed.  It  is  under  this  deed  that  the  plaintiff  derives 
her  title. 

On  November  26,  igoo,  the  Winthrop  Harbor  and  Dock 
Company  executed  a  trust  deed  conveying  to  the  Security 
Title  and  Trust  Company,  as  trustee,  the  same  property  in- 
cluded in  the  mortgage  of  December  8,  1899,  ^o  secure  the 
payment  of  twenty-nine  notes  of  the  Winthrop  Harbor  and 
Dock  Company,  twenty-eight  being  for  $600  each  and  one 
for  $700.  These  notes  became  the  property  of  Caroline 
Roth,  who  redeemed  from  the  sale  under  the  first  mort- 
gage and  also  became  the  purchaser  at-  the  sale  under  the 
subsequent  trust  deed  to  Underwood.  The  trustee,  the  Se- 
curity Title  and  Trust  Company,  was  made  a  party  to  the 
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suit  for  the  foreclosure  of  the  first  mortgage,  as  were  also 
the  unknown  owners  of  the  notes  secured  by  the  trust  deed, 
who  were  notified  by  publication.  Mrs.  Roth  was  not  made 
a  party  by  name  and  did  not  appear.  The  decree  was  by 
default  against  all  the  defendants,  finding  the  amount  due 
the  complainant,  only,  and  that  it  was  a  first  lien.  The  sale 
was  to  the  complainant  for  his  debt,  interest  and  costs. 

The  twenty-nine  notes  secured  by  the  trust  deed  to 
the  Security  Title  and  Trust  Company  were  also  included 
among  the  notes  secured  by  the  Underwood  trust  deed, 
though  their  lien,  except  as  to  the  property  included  in  the 
former  trust  deed,^  was  inferior  to  other  notes  secured  by 
the  latter.  The  unknown  holder  of  these  twenty-nine  notes, 
who  was  Caroline  Roth,  was  made  a  party  to  tlie  suit  for 
the  foreclosure  of  the  Underwood  trust  deed.  Mrs.  Roth 
answered  the  bill,  simply  stating  that  she  was  the  holder 
of  the  twenty-nine  notes  secured  by  the  Underwood  trust 
deed.  The  decree  found  that  these  notes  were  a  second  lien, 
and  ordered  that  if  the  amount  due  on  complainant's  first 
lien  was  not  paid  the  lands  should  be  sold,  and  if  there 
should  be  a  surplus  after  satisfying  the  first  lien  it  should 
be  applied  upon  the  second  lien  up  to  $18,951.16.  All  the 
property  included  in  the  first  mortgage  and  in  the  trust 
deed  to  the  Security  Title  and  Trust  Company  had  been 
sold  at  the  master's  sale  under  the  first  decree  of  foreclos- 
ure before  the  suit  to  foreclose  the  Underwood  trust  deed 
was  begun,  and  no  mention  was  made  of  either  the  mort- 
gage or  trust  deed  or  of  the  decree  or  sale,  in  the  bill,  an- 
swer or  elsewhere,  in  the  later  suit.  During  the  pendency 
of  this  suit,  on  March  30,  1903,  Mrs.  Roth  recovered  a 
judgment  in  the  circuit  court  of  Cook  county  on  a  part  of 
her  twenty-nine  notes,  a  transcript  of  which  was  later  filed 
in  Lake  county,  and  it  was  under  this  judgment,  upon  which 
a  balance  yet  remained  unpaid  after  the  sale  under  the  Un- 
derwood decree,  that  the  redemption  was  made  'from  the 
Jones  sale. 
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On  behalf  of  the  appellant  it  is  insisted  that  Mrs.  Foley, 
the  complainant  in  the  suit  to  foreclose  the  Underwood 
trust  deed,  was  not  a  party  to  the  Jones  suit  to  foreclose 
the  first  mortgage  and  was  therefore  not  bound  by  the  de- 
cree in  that  case ;  but  it  is  manifest  that  the  Jones  mortgage 
being  prior  to  the  Underwood  trust  deed,  if  its  foreclosure 
and  the  sale,  redemption  and  subsequent  conveyances  were 
in  conformity  to  law,  the  title  of  the  Winthrop  Harbor  and 
Dock  Company  and  all  other  parties  to  that  suit  has  become 
vested  in  the  appellees,  and  that  the  appellant,  claiming 
through  a  junior  encumbrance,  cannot  maintain  ejectment 
against  the  appellees,  who  claim  under  the  foreclosure  of 
the  prior  encumbrance.  Therefore,  if  the  proceedings  un- 
der which  the  appellees  claim  are  found  to  be  in  conformity 
to  law,  it  will  be  unnecessary  to  investigate  the  appellant's 
claim  of  title. 

The  question  of  the  validity  of  the  appellees'  title  turns 
upon  Mrs.  Roth's  right  to  redeem  from  the  sale  to  Jones 
on  May  13,  1902.  No  objection  is  made  to  the  sufficiency 
of  the  decree  or  the  formality  of  any  of  the  proceedings, 
but  it  is  insisted  tliat  Mrs.  Roth  was  not  a  creditor  having 
a  right,  under  the  statute,  to  redeem.  The  proposition  is 
advanced  that  a  §ale  under  a  decree  of  foreclosure  in  de- 
fault of  payment  of  tlie  amount  due  upon  a  prior  mortgage 
lien  directing  the  payment  of  the  surplus  arising  from  the 
sale  upon  a  subsequent  lien,  not  only  extinguishes  the  sub- 
sequent lien  but  forever  discharges  the  land  from  the  pay- 
ment of  the  debt,  even  though  no  decree  of  sale  for  the 
satisfaction  of  the  subsequent  lien  has  been  made.  The 
sale  of  land  under  a  decree  of  foreclosure  is  a  sale  of  every 
interest  in  the  land  belonging  to  any  party  to  the  suit  and 
discharges  the  land  from  every  lien  of  such  party.  All  are 
merged  in  the  certificate  of  purchase.  (Ogle  v.  Koerner, 
140  111.  170;  Light  cap  v.  Bradley,  186  id.  510.)  Subse- 
quent judgments  do  not  become  a  lien  on  the  property. 
The  right  of  a  creditor  to  redeem  does  not  depend  upon 
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any  lien  on  the  property,  but  exists  solely  by  reason  of 
section  20  of  chapter  'j'j  of  the  Revised  Statutes  of  1874. 
{Commerce  Vault  Co,  v.  Barrett^  ^2.2.  111.  169.)  The  only 
requirement  of  that  section  is  that  the  creditor  shall  have 
a  judgment  upon  which  an  execution  is  authorized  to  issue, 
and  it  may  be  in  any  county  or  any  court  in  the  State. 
Any  such  judgment  creditor  may  redeem  by  following  the 
course  directed  by  the  statute.  Upon  this  statutory  right 
appellant  would  impose  two  limitations  not  found  in  the 
statute,  viz.,  that  a  party,  though  a  judgment  creditor,  may 
not  redeem  from  his  own  sale,  and  that  a  party  may  not 
have  the  right  to  redeem  both  as  a  defendant  or  person  in- 
terested in  the  premises  under  section  18  of  chapter  jy  and 
as  a  judgment  creditor  under  section  20.  In  connection 
with  the  latter  proposition  it  is  insisted  that  as  Mrs.  Roth 
was  a  party  to  the  Jones  foreclosure  suit  only  as  the  un- 
known owner  of  the  notes  secured  by  the  trust  deed  to  the 
Security  Title  and  Trust  Company  and  was  notified  by  pub- 
lication, only,  the  decree  as  to  her  was  interlocutory  and 
did  not  become  final  until  three  years  from  its  dare.  It  is 
true  that  Mrs.  Roth  might,  under  section  19  of  the  Chan- 
cery act,  within  three  years  have  appeared,  answered  the 
bill  arid  made  defense  if  she  had  desired  to  do  so,  and  that 
all  rights  acquired  under  the  decree  would  have  been  sub- 
ject to  the  further  action  of  the  court.  But  subject  to  such 
action  as  might  be  had  upon  her  application  the  decree  was 
conclusive.  It  might  be  enforced  and  all  rights  acquired 
under  or  with  reference  to  it  would  be  valid  to  the  same 
extent  as  if  it  had  been  rendered  on  personal  service.  Mrs. 
Roth  did  not  appear  and  answer  the  bill,  and  the  decree  has 
.at  all  times  since  its  rendition  had  the  same  force  and  the 
rights  of  all  persons  in  relation  to  it  have  been  the  same 
as  if  it  had  been  rendered  on  personal  service. 

The  contention  that  a  party  may  not  have  the  right  to 
redeem  both  as  a  person  interested  in  the  premises  under 
section  18  and  as  a  judgment  creditor  under  section  20  has 
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been  decided  adversely  to  the  appellant  in  Whitehead  v. 
Hall,  148  111.  253,  and  Beadle  v.  Cole,  173  id.  136.  In 
each  of  those  cases  a  second  mortgagee  was  made  a  party 
to  a  bill  to  foreclose  the  first  mortgage,  and  at  the  sale  the 
first  mortgagee  became  the  purchaser  for  the  amount  of 
the  decree,  interest  and  costs.  It  was  held  that  the  second 
mortgagee  had  a  right  to  redeem  within  twelve  months 
after  the  sale  under  section  18,  and  having  obtained  a  de- 
cree of  foreclosure  of  his  mortgage  was  also  entitled  to 
redeem  as  a  decree  creditor  under  section  20  after  twelve 
months  and  within  fifteen  months  of  the  sale. 

Whether  a  party  may  redeem  from  his  own  sale  or 
not  is  a  question  which  is  not  presented  by  this  record. 
Neither  of  the  foreclosure  sales  here  was  Mrs.  Roth's. 
They  were  not  brought  about  by  her.  In  the  Jones  decree 
she  did  not  even  answer,  but  the  decree  was  by  default. 
In  the  Underwood  decree  she  answered,  merely  setting  up 
her  ownership  of  certain  notes  mentioned  in  the  bill  but 
asking  no  relief.  In  neither  case  was  her  statutory  right 
of  redemption  affected  by  the  decree.  Under  the  two  cases 
last  cited  she  had  a  right  to  redeem  from  either  sale  within 
twelve  months.  Under  them,  also,  if  she  obtained  a  decree 
or  judgment  so  as  to  bring  herself  within  the  terms  of  the 
statute  as  a  decree  or  judgment  creditor,  she  would  have 
a  right  to  redeem  after  twelve  months  and  within  fifteen 
months  of  the  sale.  We  have  many  times  recognized  the 
right  of  a  judgment  creditor  to  redeem  after  twelve  and 
within  fifteen  months  from  a  sale  made  under  a  decree  to 
enforce  a  prior  lien  to  which  such  judgment  creditor  was 
a  party.  (Boynton  v.  Pierce,  151  111.  197;  People  v.  Bow- 
man,  181  id.  421 ;  Wehrheim  v  Smith,  226  id.  346;  Wood 
V.  Whclen,  93  id.  153.)  Whether  Mrs.  Roth,  at  the  sale 
under  the  second  foreclosure  decree  on  May  19,  1903,  ac- 
quired anything  or  not, — whether,  as  the  successor  to  an 
interest  which  had  not  been  represented  in  the  previous 
foreclosure,  she  had  any  right  to  redeem  or  not, — under 
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the  plain  language  of  the  statute  and  the  decisions  of  this 
court  which  have  been  mentioned  sKe  had  the  right,  as  a 
judgment  creditor,  to  redeem  from  the  sale  of  May  13, 
1902.  No  irregularity  having  been  complained  of  in  the 
proceedings  prior  or  subsequent  to  the  redemption,  the  title 
passed  by  those  proceedings  to  the  appellees  and  must  pre- 
vail against  a  title  founded  on  the  later  mortgage. 

^       Judgment  affirmed. 


The  Peopi^e  of  the  State  oi^  Illinois,  Defendant  in  Er- 
ror, vs,  Edward  B.  Price,  Plaintiff  in  Error. 

Opinion  Hied  April  ip,  ipii, 

1.  Criminal  law — bigamous  marriage  and  subsequent  cohabit- 
ation are  distinct  offenses.  The  offenses  of  a  bigamous  marriage 
and  subsequent  cohabitation  are  so  far  distinct  that  an  indictment 
charging  the  bigamous  marriage  may  be  presented  in  the  county 
where  such  marriage  took  place  and  an  indictment  charging  the 
unlawful  cohabitation  be  presented  where  cohabitation  took  place. 

2.  Same — a  prosecution  for  unlawful  cohabitation  must  be  car- 
ried on  where  cohabitation  took  place.  While  it  was  within  the 
power  of  the  legislature  to  provide,  in  section  28  of  the  Criminal 
Code,  that  cohabitation  under  a  bigamous  marriage  shall  be  pun- 
ishable as  bigamy,  yet  the  prosecution  for  such  offense  must  be  be- 
gun and  carried  on  where  the  cohabitation  took  place, 

3.  Same — averment  that  lawful  wife  was  alive  when  cohabita- 
tion with  bigamous  wife  occurred  is  essential.  Where  a  prosecu- 
tion for  bigamy  is  based  upon  the  continued  cohabitation  under  a 
bigamous  marriage,  it  is  essential  that-  the  indictment  allege  that 
the  lawful  wife  was  alive  when  sych' cohabitation  took  place,  and 
an  averment  that  she  was  alive  when  the  bigamous  marriage  in 
another  county  took  place  is  not  sufficient.  {Tucker  v.  People, 
117  III.  88,  disapproved.) 

4.  Same — no  presumption  can  be  indulged  to  aid  defective  in- 
dictment. Failure  of  an  indictment  to  aver  that  the  defendant's  „ 
lawful  wife  was  living  when  the  cohabitation  between  the  defend- 
ant and  his  bigamous  wife  occurred  cannot  be  aided  by  any  pre- 
sumption as  to  the  continuance  of  life  of  the  lawful  wife,  who 
was  averred  to  have  been  alive  when  the  bigamous  marriage  took 
place  in  another  county. 

Hand,  Cartwricht  and  Carter,  J  J.,  dissenting. 
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•  Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Kickham  Scani^an,  Judge,  presiding. 

B.  M.  Thomas,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  W.  Edgar  Sampson,  (Zach 
Hoi^HEiMER,  of  counsel,)  for  the  People. 

Mr.  Chief  Justice  Vickers  delivered  the  opinion  of 
the  court : 

Edward  B.  Price  was  convicted  in  the  criminal  court  of 
Cook  county  under  an  indictment  charging  him  with  tlie 
offense  of  bigamy  and  sentenced  to  an  indeterminate  term  in 
the  penitentiary.  He  has  sued  out  of  this  court  a  writ  of 
error  for  the  purpose  of  bringing  the  record  of  his  convic- 
tion before  this  court  for  review. 

Numerous  errors  are  assigned  upon  the  record  and  ar- 
gued in  the  briefs  of  counsel,  but  in  the  view  that  we  have 
of  this  case  it  will  only  be  necessary  to  consider  the  error 
assigned  upon  the  overruling  of  plaintiff  in  error's  motion 
to  quash  the  indictment. 

The  indictment,  omitting  the  formal  parts,  is  as  fol- 
lows: "That  one  Edward  B.  Price,  late  of  the  county  of 
Cook,  .on  the  third  day  of  July,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  four,  at  the  city  of  St,  Joseph, 
in  the  State  of  Michigan,  did  lawfully  marry  one  Ida  M. 
Lambur  and  then  and  there  did  have  the  said  Ida  for  his 
wife,  and  that  he,  the  said  Edward  B.  Price,  afterwards, 
and  while  he  was  so  married  to  the  said  Ida,  as  aforesaid, 
to-wit,  on  the  first  day  of  May,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  nine,  in  Kane  county,  in  the 
State  of  Illinois,  feloniously  and  unlawfully  did  marry  and 
take  to  wife  one  Cora  L.  Suck,  otherwise  called  Cora  Zuck, 
and  to  her,  the  said  Cora,  was  then  and  there  last  aforesaid 
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married,  the  said  Ida,  the  said  former  wife,  being  then 
alive,  and  the  said  Edward  B.  Price,  at  the  time  of  his  said 
marriage  to  the  said  Cora,  well  knowing  that  the  said  Ida, 
his  former  wife,  was  then  alive,  and  afterwards,  to- wit, 
on  the  ninth  day  of  May,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  ^nd  nine,  he,  the  said  Edward  B. 
Price,  unlawfully  and  feloniously  with  the  said  Cora  did  live 
and  cohabit  and  continue  to  cohabit  with  the  said  Cora,  his 
second  wafe,  as  aforesaid,  in  the  said  county  of  Cook  and 
State  of  Illinois  aforesaid,  contrary  to  the  statute  and 
against  the  peace  and  dignity  of  the  san>e  People  of  the 
State  of  Illinois," 

The  objection  pointed  out  to  this  indictment  is,  that  it 
nowhere  charges  that  the  wife,  Ida,  was  alive  at  the  time 
the  offense  of  unlawful  cohabitation  is  alleged  to  have  been 
committed  in  Cook  county. 

Sections  28  and  29  of  our  Criminal  Code,  relating  to 
the  offense  of  bigamy,  are  as  follows : 

"Sec.  28.  Whoever,  having  a  foniier  husband  or  wife 
living,  marries  another  person,  or  continues  to  cohabit  with 
such  second  husband  or  wife  in  this  State,  shall  be  deemed 
gfuilty  of  bigamy,  and  be  imprisoned  in  the  penitentiary 
not  less  than  one  nor  more  five  years,  and  fined  not  ex- 
ceeding $1000:  Provided,  nothing  herein  contained  shall 
extend  to  any  person  w^hose  husband  or  wife  shall  have 
been  continually  absent  from  such  person  for  the  space  of 
five  years  together,  prior  to  said  second  marriage,  and  he 
or  she  not  knowing  such  husband  or  wife  to  be  living  with- 
in that  time.  Also,  nothing  herein  contained  shall  extend 
to  any  person  that,  or  shall  be  at  the  time  of  such  second 
marriage,  divorced  by  lawful  authority  from  the  bands  of 
such  former  marriage,  or  to  any  person  where  the  former 
marriage  hath  been,  by  lawful  authority,  declared  void. 

"Sec.  29.  It  shall  not  be  necessary  to  prove  either  of 
the  marriages  by  the  register  or  certificate  thereof,  or  other 
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record  evidence ;  but  the  same  may  be  proved  by  such  evi- 
dence as  is  admissible  to  prove  a  marriage  in  other  cases. 
The  offense  may  be  alleged  to  have  been  committed,  and 
the  trial  may  take  place  in  the  county  where  cohabitation 
shall  have  occurred." 

It  will  be  observed  that  the  oflfense  of  bigamy  may  be 
committed  by  marrying  another  person  while  the  former 
husband  or  wife  is  living,  or  by  continuing  cohabitation 
with  such  second  husband  or  wife  in  this  State  while  such 
former  husband  or  wife  is  still  alive.  The  oflfense  of  which 
plaintiflf  in  error  was  convicted  was  unlawful  cohabitation 
in  Cook  county  in  pursuance  of  a  bigamous  marriage  con- 
tracted in  Kane  county,  Illinois.  The  situation  presented  is 
as  follows :  Plaintiflf  in  error  contracted  his  first  and  law- 
ful marriage  in  St.  Joseph,  Michigan,  on  the  third  day  of 
July,  1904.  He  contracted  his  second  and  bigamous  mar- 
riage in  Kane  county,  Illinois,  on  May  i,  1909.  He  un- 
lawfully cohabited  with  his  second  wife  in  Cook  county, 
Illinois,  on  May  9,  1909. 

It  is  contended  on  behalf  of  the  State  that  the  oflfense 
for  which  plaintiflf  in  error  was  indicted  and  convicted  was 
the  bigamous  marriage  in  Kane  county,  as  to  which  the  in- 
dictment charges  that  the  wife,  Ida,  was  then  alive,  and 
that  the  true  construction  of  our  statute  which  makes  con- 
tinued cohabitation  an  oflfense  is  merely  intended  to  give 
the  court  where  such  cohabitation  occurs,  jurisdiction  of 
the  oflfense  of  bigamy  that  was  committed  when  the  mar- 
riage was  contracted  in  a  county  or  State  other  than  that 
in  which  the  prosecution  occurs.  The  construction  con- 
tended for,  in  our  opinion,  if  allowed  to  prevail,  would  ren- 
der the  statute  open  to  a  constitutional  objection.  Clearly, 
the  legislature  would  have  no  power  to  make  an  act  com- 
mitted in  a  foreign  State  or  country  a  felony  in  this  State 
simply  because  the  oflfender  might  be  found  and  appre- 
hended here.    There  is  no  doubt  of  the  power  of  the  1^'s- 
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lature,  for  the  protection  of  good  morals  and  the  punish- 
ment of  indecency,  to  make  the  cohabitation  of  a  man  and 
woman  begun  under  a  bigamous  marriage  in  another  State 
or  country  a  felony  in  this  State,  and  a  prosecution  for  that 
offense  must  be  begun  and  carried  on  in  the  county  where 
the  unlawful  cohabitation  occurs.  State  v.  Steivart,  194 
Mo.  345;   112  Am.  St.  Rep.  529. 

In  the  case  above  cited  the  Supreme  Court  of  Missouri 
had  under  consideration  a  case  where  the  party  charged  had 
contracted  a  bigamous  marriage  in  Alexander  county,  Illi- 
nois, and  subsequently  removed  to  St.  Louis  and  there  con- 
tinued to  cohabit  with  his  bigamous  wife  while  his  first  and 
lawful  wife  was  still  living.  The  statute  of  Missouri,  like 
that  of  Illinois,  made  continued  cohabitation  in  Missouri, 
founded  on  a  bigamous  marriage,  bigamy.  It  was  there 
contended  that  the  legislature  had  no  power  to  make  co- 
habitation in  Missouri  a  distinct  felony.  That  contention 
was  overruled,  and  the  Supreme  Court,  in  an  exhaustive 
and  well  considered  opinion,  held  that  the  legislature  had 
the  power  to  make  the  mere  continuation  of  cohabitation  a 
distinct  felony,  and  the  fact  that  the  legislature  had  seen 
proper  to  call  the  offense  thereby  created  bigamy  was  no 
objection  to  the  validity  of  the  statute.  The  same  court, 
in  State  v.  Smiley,  98  Mo.  605,  held  a  statute  unconsti- 
tutional which  provided  that  "an  indictment  for  bigamy 
*  ♦  *  might  be  found  and  proceedings,  trial,  conviction, 
judgment  and  execution  thereon  had  in  the  county  in  which 
such  second  or  subsequent  marriage  or  cohabitation  shall 
have  taken  place  or  in  the  county  in  which  the  offender  may 
be  apprehended."  That  ix)rtion  of  the  statute  which  pur- 
ported to  confer  jurisdiction  on  the  court  in  any  county  in 
which  the  offender  was  apprehended  was  held  invalid  un- 
der the  constitution  of  Missouri.  The  ground  upon  which 
this  decision  rests  is,  that  the  constitution  of  Missouri  re- 
quires that  an  indictment  for  felony  must  be  found  by  the 
•J  5  0  -  8 
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grand  jury  of  the  county  where  the  offense  was  committed. 
A  similar  statute  was  held  unconstitutional  in  the  Supreme 
Court  of  Arkansas  in  Wall  v.  State,  32  Ark.  565. 

The  English  statute  on  the  subject  of  bigamy  permits 
the  prosecution  for  a  bigamous  marriage  to  be  carried  on 
"in  the  county  where  the  offender  shall  be  apprehended  or 
be  in  custody,"  but  Mr.  Bishop,  in  his  work  on  Statutory 
Crimes,  observes  that  he  has  not  found  much  of  this  sort 
of  legislation  in  America,  and  adds  that  in  "some  of  the 
States  it  would  be  constitutionally  objectionable,  particu- 
larly as  respects  the  place  of  trial." 

Section  9  of  the  bill  of  rights  provides  that  in  criminal 
prosecutions  the  accused  shall  have  the  right  to  "a  speedy 
public  trial  by  an  impartial  jury  of  the  county  or  district 
in  which  the  offense  is  alleged  to  have  been  committed." 
Unless  the  continuation  of  cohabitation  in  pursuance  of  a 
bigamous  marriage  is  regarded  as  an  offense  committed  in 
the  wcounty  where  such  cohabitation  occurs  we  are  unable 
to  see  how  the  statute  can  be  held  constitutional.  In  the 
case  at  bar  the  bigamous  marriage  was  contracted  in  Kane 
county.  The  offense  of  bigamy  was  complete  in  Kane 
county  when  the  marriage  was  contracted.  If  plaintiff  in 
error  were  indicted  in  that  county  it  would  not  be  necessary 
to  allege  or  prove  cohabitation,  but  the  offense  committed 
in  Cook  county  was  cohabitation  in  pursuance  of  the  un- 
lawful marriage  in  Kane  county.  The  two  offenses  are  so 
far  distinct  and  separable  that  an  indictment  might  have 
been  presented  in  Kane  county  for  the  unlawful  and  biga- 
mous marriage  and  in  Cook  county  for  the  unlawful  co- 
habitation in  pursuance  thereof. 

The  only  further  inquiry  is,  was  it  essential  to  allege 
that  at  the  time  of  the  unlawful  cohabitation  in  Cook  countv 
the  former  wife  was  then  alive?  Regarding  the  unlawful 
cohabitation  as  a  distinct  offense  committed  in  Cook  county 
on  the  9th  of  May,  1909,  it  was  a  necessary  element  of 
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that  offense  that  the  former  spouse  of  plaintiff  in  error  was 
then  alive.  In  the  case  of  Prichard  v.  People,  149  111.  50, 
this  court  held  that  the  indictment  for  bigamy,  which  failed 
to  charge  that  at  the  time  of  the  alleged  bigamous  marriage 
the  former  wife  was  then  alive,  was  not  sufficient.  The 
statute  then  read,  as  it  does  now,  that  ''whoever,  having  a 
former  husband  or  wife  living,  marries  another  person  or 
continues  to  cohabit  with  such  second  husband  or  wife  in 
this  State,  *  *  *  ^hall  be  deemed  guilty  of  bigamy." 
The  phrase,  ''having  a  former  husband  or  wife  living,"  in 
our  statute,  cannot  be  limited  in  its  application  to  the  first 
offense  of  marrying  another  person,  but  applies  also  to  the 
other  offense  created  by  the  words  ''continues  to  cohabit 
with  such  second  husband  or  wife  in  this  State."  In  the 
case  above  cited,  this  court,  on  page  54  of  the  opinion,  said : 
"It  is,  of  course,  indispensable  to  the  commission  of  the 
crime  of  bigamy  that  the  first  husband  or  wife  should  be 
living  at  the  time  of  the  second  marriage.  Indeed,  the 
crime,  by  its  very  definition,  consists  of  marrying  a  second 
husband  or  wife  while  the  first  husband  or  wife  is  living 
and  imdivorced." 

The  case  of  Tucker  v.  People,  117  111.  88,  is  relied  on 
by  the  State  as  an  authority  in  support  of  the  sufficiency  of 
the  indictment  under  consideration.  In  that  case  the  indict- 
ment charged  that  the  defendant,  on  the  15th  day  of  April, 
1872,  in  Cook  county,  Illinois,  married  one  Mary  I.  Ben- 
nett, who  then  became  his  lawful  wife;  that  afterwards,  on 
the  19th  of  September,  1883,  at  St.  Paul,  in  the  county  of 
Ramsey,  in  the  State  of  Minnesota,  he  unlawfully  married 
Mary  E.  Markham  while  the  defendant  was  yet  the  lawful 
husband  of  the  said  Mary  I.  Bennett,  never  having  been 
divorced  from  her  and  she  being  then  living,  and  afterwards 
the  defendant  did  unlawfully  cohabit  with  the  said  Mary 
E.  Markham  in  the  county  of  Kankakee,  in  this  State.  The 
suflSciency  of  the  indictment  in  that  case  does  not  appear  to 
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have  been  challenged  either  by  a  motion  to  quash  or  other- 
wise. After  setting  out  the  substance  of  the  indictment  as 
above,  the  court  makes  this  statement :  "The  charge  makes 
the  offense  under  our  statute." 

The  indictment  in  the  Tucker  case  had  the  precise  de- 
fect in  it  that  exists  in  the  one  now  under  consideration,  but 
inasmuch  as  the  sufficiency  of  the  indictment  was  not  in 
question  in  that  case,  the  remark  above  quoted  must  be  held 
as  mere  obiter.  So  far  as  we  have  been  able  to  find,  no 
case  has  been  decided  by  this  court  involving  the  precise 
point  that  is  here  inv^olved.  While  the  Tucker  indictment 
was  similar  to  the  one  at  bar,  that  case  is  not  an  authority. 
We  think,  on  principle,  that  the  indictment  must  be  held 
fatally  defective  for  want  of  an  averment  that  plaintiff  in 
error's  former  wife  was  living  at  the  time  of 'the  unlawful 
cohabitation  in  Cook  county.  This  question  is  not  to  be 
confounded  with  the  question  of  proof  or  presumptions. 
If  the  averment  were  in  the  indictment,  proof  that  his  for- 
mer wife  was  alive  at  some  time  prior  to  the  date  in  ques- 
tion might  afford  a  basis  for  a  presumption  of  fact  that 
she  was  alive  at  the  date  in  question ;  but  the  question  here 
is  not  one  of  proof  but  of  pleading,  and  no  presumption 
can  be  indulged  in  support  of  a  defective  statement  in  an 
indictment. 

For  the  error  in  overruling  the  motion  to  quash  the 

indictment  the  judgment  of  the  criminal  court  of  Cook 

county  is  reversed.  r    ,  .  , 

"^  Judgment  reversed. 

Hand,  Cartwright  and  Carter,  JJ.,  dissenting: 

The  case  of  Tucker  v.  People,  117  111.  88,  has  been 
recognized  and  acted  upon  as  the  law  of  this  State  for 
twenty-five  years,  and  we  do  not  think  that  it  should  now 
be  overruled,  as  is  done  by  the  majority  opinion. 
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August  Becker  et  al.  Appellants,  vs.  ^KVttiBi  Becker 
et  al, — (Jesse  Mishi^er,  Appellee.) 

Opinion  filed  April  ip,  ipiii 

1.  Evidence — parol  evidence  showing  waiver  of  provision  of  a 
written  contract  does  not  vary  the  contract.  An  executory  con- 
tract under  seal  cannot  be  modified  by  parol  evidence  so  as  to  in- 
troduce any  new  element  into  the  contract  or  add  any  new  terms 
thereto,  but  parol  evidence  showing  a  waiver  of  some  provision 
does  not  alter  or  modify  the  contract. 

2.  Same — waiver  of  covenant  in  sealed  contract  may  be  shown 
by  parol.  A  party  for  whose  benefit  a  covenant  is  inserted  in  a 
written  instrument  may  waive  such  covenant  by  parol  agreement 
notwithstanding  the  instrument  is  under  seal,  and  such  waiver  may 
be  proved  by  oral  testimony  in  a  suit  by  the  other  party  to  enforce 
his  rights  under  the  written  instrument. 

3.  Ante-nuptial  contracts — when  heirs  are  estopped  to  say 
that  contract  should  not  be  enforced.  Where  an  ante-nuptial  con- 
tract provides  that  the  husband  shall  have  the  wife's  property  ab- 
solutely if  she  predeceases  him,  and  he  covenants,  among  otl^er 
things,  to  keep  up  a  certain  life  insurance  policy  or  its  equivalent 
during  the  wife's  lifetime,  the  heirs  of  the  wife  are  estopped,  after 
her  death,  to  insist  upon  a  forfeiture  of  the  contract  because  the 
covenant  as  to  the  insurance  had  not  been  kept  by  the  husband, 
where  the  evidence  clearly  shows  that  the  wife  waived  the  per- 
formance of  the  covenant  by  insisting  that  the  husband  should  not 
carry  any  insurance. 

Appeal  from  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  Frank  D.  Ramsay,  Judge,  presiding. 

Skinner  &  Coe,  Charles  A.  Biernatski,  and  Jarvis 
DiNSMOOR,  for  appellants. 

A.  A.  WoLFERSPERGER,  McMaiion  &  Rogers,  and 
McCalmont  &  Ramsay,  for  appellee. 

Mr.  Chief  Justice  Vickers  delivered  the  opinion  of 
the  court : 

Appellants,  as  the  heirs-at-law  of  Augusta  Mishler,  de- 
ceased, filed  a  bill  in  the  circuit  court  of  Whiteside  county 
to  partition  certain  lands  situated  in  said  county  which  it 
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was  alleged  belonged  to  said  Augusta  Mishler  at  the  time 
of  her  death.  Jesse  Mishler,  the  surviving  husband  of  Au- 
gusta Mishler,  was  made  a  party  defendant  to  the  bill  and 
interposed  a  demurrer  thereto,  which  was  sustained  and  a 
decree  was  entered  dismissing  the  bill  for  want  of  equity, 
and  appellants  appealed  from  said  decree  to  this  court.  At 
the  October  term,  1909,  this  court  entered  a  judgment  re- 
versing the  decree  of  the  circuit  court  and  remanding  said 
cause,  with  directions  to  the  circuit  court  to  overrule  the 
demurrer.  The  former  opinion  of  this  coyrt  is  reported  as 
Becker  v.  Becker,  241  111.  423.  After  the  cause  was  re- 
manded to  the  circuit  court  defendant  below,  Jesse  Mish- 
ler, answered  the  bill  and  filed  a  cross-bill.  A  trial  was 
had  upon  the  issues  made  below  upon  evidence  heard  in 
open  court,  resulting  in  a  decree  dismissing  the  original  bill 
and  granting  the  relief  prayed  for  in  the  cross-bill.  Com- 
plainants below  have  again  brought  the  record  to  this  court 
for  review. 

This  litigation  grows  out  of  an  ante-nuptial  contract 
which  was  entered  into  on  the  i6th  day  of  March,  1889, 
between  Augusta  Scheer  and  Jesse  Mishler,  both  of  White- 
side county.  The  agreement  is  set  out  at  large  in  the  for- 
mer opinion  of  this  court.  This  agreement  recites  that 
whereas  marriage  is  about  to  be  solemnized  between  the 
parties,  and  whereas  the  said  parties  each  own  both  real 
and  personal  property  in  their  own  right  and  it  is  desired 
that  each  party  shall  remain  in  the  possession,  control  and 
enjoyment  of  all  of  the  property  owned  by  each,  precisely 
as  though  no  marriage  had  taken  place,  during  the  joint 
lives  of  the  contracting  parties,  they  mutually  covenant  that 
each  of  the  parties  shall  own,  control  and  enjoy  all  of  the 
separate  property  of  such  party  free  and  clear  from  any 
right  or  claim,  of  any  kind  or  character,  of  said  other  party. 
The  agreement  provided  that  if  at  the  death  of  Jesse  Mish- 
ler the  said  Augusta  Scheer  should  survive  him,  she  shall 
be  entitled  to  the  money  arising  from  a  policy  of  insurance 
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of  $2000  on  the  life  of  Jesse  Mishler  in  the  Whiteman's 
Life  Insurance  Company,  which  said  policy  was  at  the  time 
of  the  making  of  said  agreement  in  full  force  and  effect, 
and  that  said  policy,  or  its  equivalent  in  some  reputable 
company,  shall  be  kept  in  full  force  and  effect  during  the 
life  of  said  Jesse  Mishler  as  part  of  the  consideration  of 
said  contract.  Said  agreement  recited  further,  in  consid- 
eration of  said  such  marriage  and  the  further  considera- 
tion of  money,  that  Jesse  Mishler  would  waive  and  release 
unto  said  Augusta  Scheer  all  dower  interest  in  the  real  es- 
tate possessed  by  her  or  which  she  might  thereafter  acquire, 
and  likewise  release  all  claim  upon  her  personal  property, 
and  to  allow  her  to  receive,  expend  and  re-invest  all  in- 
come, rents  and  profits  therefrom,  at  her'  discretion,  for 
her  own  separate  use  the  same  as  though  she  was  unmar- 
ried. Said  agreement  also  provided  that  in  consideration 
of  the  marriage  and  the  covenants  on  the  part  of  Jesse 
Mishler,  Augusta  Scheer  relinquishes  all  right  and  claim, 
of  every  kind  and  character,  in  and  to  all  of  the  property 
of  the  said  Jesse  Mishler  or  any  property  which  he  might 
thereafter  acquire.  The  agreement  further  provided  as  fol- 
lows: "And  she  [Augusta  Scheer]  hereby  covenants  and 
agrees,  in  consideration  of  said  marriage  and  tlie  aforesaid 
covenants  and  acquirements  entered  into  on  the  part  of 
Jesse  Mishler,  that  the  said  Jesse  Mishler  shall  at  her,  the 
said  Augusta  Scheer's,  death,  have  as  his  own  an  absolute 
fee  simple  title  in  and  to  all  the  real  estate  of  which  she 
may  die  seized,  and  shall  have,  possess,  control  and  own 
absolute  all  the  personal  estate,  of  every  description,  of 
which  she  may  die  possessed  or  which  she  may  be  entitled 
to,  free  from  let  or  hindrance  upon  the  part  of  the  heirs 
of  the  said  Augusta  Scheer.  The  purpose  and  meaning 
hereof  being,  that  in  case  Augusta  Scheer  shall  survive  the 
said  Jesse  Mishler  she  have  her  own  separate  estate  and 
the  money  arising  from  the  life  insurance  policy  aforesaid, 
discharged  of  any  right  or  interest,  claim  or  demands,  of 
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the  heirs  of  the  said  Jesse  Mishler,  but  in  case  she  shall 
not  survive  the  said  Jesse  Mishler,  the  latter  shall  at  her 
death  become  immediately  vested  with  all  the  absolute  right, 
title  and  ownership  in  and  to  all  the  real  and  personal  es- 
tate of  which  tlie  said  Augusta  Scheer  may  die  seized  or 
possessed,  to  the  exclusion  of  the  heirs  of  the  said  Au- 
gusta Scheer/' 

The  original  bill  alleged,  and  the  proof  showed,  that 
the  parties  to  this  contract  were  married  a  short  time  after 
the  date  of  the  ante-nuptial  agreement  and  lived  together 
as  husband  and  wife  until  the  death  of  Augusta  Mishler, 
which  occurred  in  1905.  The  original  bill  was  filed  by  the 
children  and  grandchildren  of  a  deceased  brother  of  Au- 
gusta Mishler,  who  were  her  only  heirs-at-law,  and  based 
their  right  to  the  real  estate  of  which  Augusta  Mishler  died 
seized  upon  the  ground  that  the  appellee,  Jesse  Mishler,  did 
not  keep  the  insurance  policy  mentioned  in  said  contract  in 
force  and  permitted  the  same  to  lapse  many  years  before 
the  death  of  his  said  wife,  and  never  took  out  any  other 
policy  of  insurance  in  lieu  thereof  in  any  other  insurance 
company,  and  that  in  consequence  of  his  failure  to  comply 
with  said  contract  in  respect  to  keeping  up  the  insurance 
for  his  wife  he  had  thereby  forfeited  all  right,  title  and  in- 
terest in  and  to  the  real  estate  of  which  his  wife  died  seized. 

When  the  case  was  before  this  court  on  the  former 
hearing  it  was  held  that  the  original  bill  presented  a  state 
of  facts  which,  if  true,  would  deprive  appellee  of  the  right 
to  claim  the  property  which  his  wife  owned  at  the  time  of 
Iier  deatli,  under  the  ante-nuptial  contract.  By  his  answer 
and  cross-bill  the  appellee  sets  up  a  waiver  by  his  wife,  in 
her  lifetime,  of  that  provision  of  the  ante-nuptial  contract 
wliich  required  him  to  carry  $2000  of  life  insurance  for 
his  wife's  benefit.  Appellee  alleges  in  his  answer  and  in 
his  cross-bill  that  the  Whiteman's  Life  Insurance  Company, 
in  which  said  $2000  w^as  carried,  was  soon  after  said  ante- 
nuptial contract,  and  after  said  marriage,  merged  in  some 
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other  company,  and  at  that  time,  at  the  request  of  the  said 
Augusta  Mishler,  said  policy  of  insurance  was  dropped  and 
discontinued;  that  appellee  insisted  upon  taking  out  other 
insurance  in  the  sum  of  $2000  in  some  other  reputable  in- 
surance company  to  conform  with  the  ante-nuptial  contract, 
but  that  his  wife  insisted  that  he  should  not  do  so  and  that 
she  would  waive  the  same  in  said  contract,  and  that  at  her 
request  and  upon  her  insistence  he  did  not  take  out  other 
insurance  as  stipulated  in  said  ante-nuptial  contract. 

On  the  hearing  before  the  court  a  number  of  witnesses 
were  introduced  who  testified  to  conversations  had  with 
Augusta  Mishler,  in  her  lifetime,  in  relation  to  the  $2000 
life  insurance  policy  upon  the  life  of  her  husband.  Cal- 
vin S.  Mishler,  a  son  of  appellee,  testified  that  he  had  a 
conversation  with  his  step-mother  in  1904,  the  year  of  the 
World's  Fair  at  St.  Louis.  He  testified  that  Mrs.  Mishler 
said  to  him  in  the  spring  of  that  year  that  Mr.  Mishler 
had  carried  life  insurance,  and  that  she  thought  it  was  like 
throwing  money  away  to  keep  the  life  insurance  going,  and 
that  she  did  not  want  him  to  carry  the  life  insurance  any 
longer.  This  witness  testifies  that  this  conversation  oc- 
curred while  he  was  visiting  at  his  father's  house  and  while 
he  was  digging  up  a  small  space  in  the  garden  for  his  step- 
mother. This  witness  says  also  that  his  step-mother  of- 
fered to  give  him  $10,  and  he  said  that  he  refused  it,  and 
she  told  him  that  he  might  as  well  take  it  for  he  would  get 
it  anyway  some  day;  that  she  had  left  all  her  property  to 
his  father,  and  said,  "Sometime  you  will  have  a  pretty  nice 
lot  of  money;"  that  his  step-mother  said  at  tliat  time  that 
she  did  not  w^ant  her  husband  to  carry  life  insurance  for 
her  benefit;  that  she  did  not  need  the  insurance  and  had 
plenty  of  money  of  her  own  to  live  on. 

David  Schafer  testified  that  he  was  acquainted  with  ap- 
pellee and  his  wife  and  had  been  for  a  number  of  years, 
and  that  he  worked  for  them  digging  a  cellar  and  doing 
other  work;  that  in  the  year  1903  or  1904,  after  the  cellar 


*• 
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was  dug,  he  had  some  money  coming  from  Mr.  Mishler 
and  went  to  his  house  to  get  the  money ;  that  when  he  ar- 
rived at  the  house  Mr.  Mishler  was  not  at  home  and  Mrs. 
Mishler  asked  him  to  take  a  seat  and  wait  until  Mr.  Mish- 
ler came  in;  that  while  he  was  waiting  for  Mr.  Mishler 
to  come  he  had  a  conversation  with  Mrs.  Mishler  in  Ger- 
man, and  that  in  this  conversation  Mrs.  Mishler  asked  him 
whether  he  owned  his  own  place  and  whether  he  had  in- 
surance on  his  life,  and  that  the  witness  said  that  he  did 
own  his  place  and  that  he  had  insurance  for  himself  and 
wife;  that  Mrs.  Mishler  said,  '*You  are  foolish;  don't  get 
any  insurance;  save  your  money  and  don't  have  any  in- 
surance at  all;  that  is  all  nonsense."  She  said  that  Mr. 
Mishler  had  insurance  and  that  it  "busted  up." 

Melvin  S.  Mishler  testified  that  he  was  forty-one  years 
of  age  and  a  son  of  appellee ;  that  he  was  well  acquainted 
with  his  step-mother,  Augusta  Mishler,  before  and  after 
her  marriage  to  his  father.  He  testified  to  a  conversation 
had  at  the  home  of  his  father  with  his  step-mother,  in 
which  slie  said,  among  other  things,  that  his  father  had 
been  carrying  insurance  on  his  life  and  had  paid  in  about 
$13  and  the  company  **busted,"  and  that  she  did  not  want 
him  to  take  out  any  more  insurance. 

John  Eick  testified  that  he  had  known  Mrs.  Mishler 
about  all  her  life;  that  he  knew  her  as  far  back  as  1862; 
that  he  yvent  to  Mr.  Mishler's  home,  in  Sterling,  in  tlie 
year  1900,  with  his  brother,  who  was  a  life  insurance  agent, 
for  the  purpose  of  soliciting  insurance  on  the  life  of  ap- 
pellee; that  his  brother  represented  the  Union  Central  of 
Cincinnati,  Ohio;  that  a  conversation  occurred  at  that  time 
in  the  Mishler  home  in  which  Mrs.  Mishler  said  they  did 
not  want  any  insurance ;  that  they  had  insurance  in  a  com- 
pany and  the  company  had  dissolved  or  gone  out  of  busi- 
ness and  that  she  did  not  want  her  husband  to  put  another 
dollar  in  insurance;  that  no  insurance  was  WTitten  for  Mr. 
Mishler  at  that  time. 
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Jennie  Cushman  testified  that  she  had  been  acquainted 
with  Augusta  Mishler  five  years  and  knew  her  very  inti- 
mately; that  she  lived  in  Mrs.  Mishler's  house  for  ten 
years  and  was  often  at  her  place,  and  that  she  visited  Mrs. 
Mishler  and  took  care  of  her  several  times  during  sickness; 
that  she  had  a  conversation  with  Mrs.  Mishler,  in  the  pres- 
ence of  her  husband,  in  the  year  1903,  when  Mrs.  Mish- 
ler was  sick;  that  at  this  conversation  the  death  of  a  Mr. 
Waltz  was  spoken  of,  and  Mrs.  Mishler  asked  the  witness 
if  Mr.  Waltz  left  any  life  insurance  for  his  widow,  and  the 
witness  said  that  she  did  not  know ;  that  Mrs.  Mishler  then 
asked  the  witness  if  her  husband  carried  insurance,  and 
Mrs.x  Cushman  replied  that  he  did.  Mrs.  Cushman  then 
testifies  that  she  asked  if  Mr.  Mishler  carried  insurance  for 
her,  and  Mrs.  Mishler  said  that  he  had  once  but  the  insur- 
ance company  failed  and  that  she  did  not  have  him  take 
any  more  insurance;  that  she  did  not  believe  in  insurance 
and  she  never  had  him  take  cut  any  more;  that  she  did 
not  want  it  and  did  not  need  it;  that  she  had  enough  to 
live  on  without  it.  Mrs.  Mishler  also  told  this  witness  that 
one  reason  why  she  did  not  want  Mr.  Mishler  to  carry  in- 
surance for  her  was,  that  if  he  died  suddenly  people  might 
think  she  killed  him.  Mrs.  Mishler  was  seventy-three  years 
old  when  she  died. 

There  is  nothing  in  the  record  that  contradicts  any  of 
the  foregoing  testimony.  Upon  this  evidence  the  trial  court 
held  that  Mrs.  Mishler  had  waived  the  provision  in  the 
ante-nuptial  contract  requiring  appellee  to  carry  $2000  life 
insurance  upon  his  life  for  her  benefit  and  entered  a  decree 
for  the  specific  performance  of  the  contract,  vesting  the  fee 
simple  title  of  the  real  estate  of  which  Mrs.  Mishler  died 
seized,  in  appellee.  All  of  the  foregoing  evidence  was  re- 
ceived subject  to  the  objection  that  it  was  not  competent 
to  vary  or  modify  a  written  contract  under  seal  by  parol 
evidence. 
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Appellants'  most  serious  contention  in  this  court  is  that 
the  decree  should  be  reversed  because  it  is  based  upon  in- 
competent testimony.  Appellants'  position  may  be  stated 
as  follows :  The  ante-nuptial  contract  related  to  marriage, 
and  was  therefore  required  by  the  statute  to  be  in  writing. 
Since  the  original  contract  was  an  instrument  in  writing 
under  seal,  any  new  agreement  altering  or  enlarging  its 
terms  must  also  be  in  writing  in  order  to  be  valid.  In 
support  of  this  general  proposition  many  authorities  are 
cited,  several  of  which  are  Illinois  cases.  If  the  rights  of 
the  parties  depended  upon  the  rule  contended  for  by  ap- 
pellants no  serious  question  could  arise  as  to  the  correct- 
ness of  the  position  assumed.  There  are  many  cases  in  this 
court  that  establish  the  rule,  beyond  controversy,  that  an 
executory  contract  under  seal  cannot  be  modified  by  parol, 
so  as  to  introduce  any  new  element  into  the  contract  or 
by  which  any  new  terms  are  added  thereto.  The  rule  con- 
tended for  by  appellants  is  thus  announced  by  this  court  in 
Alschuler  v.  Schiff,  164  111.  298,  where,  on  page  302,  this 
court  said :  "There  can  no  longer  be  any  contention  in  this 
State  over  the  general  rule  insisted  upon  by  appellee,  that 
a  sealed  executory  contract  cannot  be  altered,  changed  or 
modified  by  parol  agreement.  This  rule  of  the  common 
law  has  been  adopted  by  this  court  and  consistently  fol- 
lowed in  a  long  line  of  unbroken  authorities," — citing 
Chapman  v.  McGrew,  20  111.  loi ;  Hume  Bros.  v.  Taylor, 
63  id.  43;  Barnett  v.  Barnes,  73  id.  216;  Loach  v.  Far- 
num,  90  id.  368 ;  Goldsborough  v.  Gable,  140  id.  269. 

The  rule  announced  in  these  cases,  and  others  in  line 
with  them,  is  too  firmly  established  by  the  decisions  of  this 
court  to  be  seriously  controverted  at  this  time.  Conceding 
the  full  force  of  the  rule  above  announced,  there  is  a  well 
defined  distinction  between  a  parol  contract  which  adds  to 
or  modifies  the  terms  of  an  executory  written  contract  un- 
der seal,  and  a  parol  agreement  made  by  the  parties  by 
which  some  of  the  covenants  in  such  written  contract  are 
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waived  by  the  party  for  whose  benefit  such  covenant  was 
inserted.  Where  a  party  to  such  written  instrument  by 
some  affirmative  action  on  his  part  induces  the  opposite 
party  to  believe  that  the  strict  performance  of  a  covenant 
will  not  be  insisted  upon  or  that  the  same  will  be  waived, 
and  such  other  party  fails  to  perform  the  covenant  through 
the  influence  or  request  of  the  covenantee,  in  equity  such 
party  will  be  estopped  to  insist  that  the  written  contract  is 
no  longer  obligatory  upon  him  because  of  the  non-perform- 
ance of  such  covenant.  A  waiver  of  a  covenant  by  the 
party  for  whose  benefit  it  is  inserted  into  a  written  instru- 
ment may  be  made  by  parol,  and  such  waiver  is  held  not 
to  be  a  modification  or  change  in  the  terms  of  the  original 
agreement. 

The  rule  last  above  announced  was  recognized  and  ap- 
plied by  this  court  in  Worrell  v.  Forsyth,  141  111.  22.  In 
tliat  case  an  ante-nuptial  contract  had  been  entered  into  by 
which  the  wife  agreed  that  if  she  should  survive  her  hus- 
band she  was  to  have  a  certain  described  eighty  acres  of 
land  and  $500  in  money  out  of  his  estate  in  lieu  of  all  other 
rights  in  and  to  his  property.  After  the  marriage  the  hus- 
band sold  the  eighty  acres  mentioned,  and  his  wife  joined 
in  the  deed  therefor  to  the  purchaser  in  consideration  of 
the  parol  promise  of  the  husband  to  give  her  another  eighty 
acres  of  land  of  equal  value,  and  at  the  same  time  the  hus- 
band conveyed  the  latter  tract  to  a  trustee  in  trust  for  the 
husband  during  his  life  but  to  be  conveyed  to  the  wife  if 
she  survived  him,  and  it  was  held  competent  for  the  hus- 
band and  wife  to  enter  into  the  parol  contract  for  the  sub- 
stitution of  another  tract  of  land  in  place  of  that  first  given 
to  the  wife.  On  page  30  this  court  said:  "An  executed 
parol  agreement  may  be  shown  to  defeat  a.  recovery  upon 
an  instrument  under  seal.  If  the  new  parol  agreement, 
even  though  it  be  without  consideration,  has  been  executed, 
and  by  means  thereof  one  of  the  parties  thereto  has  been 
led  into  a  line  of  conduct  which  must  be  prejudicial  to  his 
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interests,  an  equitable  estoppel  arises  in  his  favor," — citing 
White  V.  Walker,  31  111.  422;  Loach  v.  Farniim,  supra; 
Cooke  V.  Murphy,  70  111.  96;  Szvanzey  v.  Moore,  22  id. 
63;    Wheeler  v.  Frankenthal,  78  id.  124. 

The  same  principle  was  again  applied  by  this  court  in 
Moses  V.  Loomis,  156  111.  392.  In  that  case  the  court  had 
under  consideration  the  effect  of  a  parol  waiver  of  a  cove- 
nant in  a  lease  against  alterations  made  by  the  tenant  with- 
out the  consent  of  the  lessor,  and  it  was  held  that  it  was 
within  the  power  of  the  landlord  to  waive  such  covenant  by 
parol.  It  is  there  expressly  held  that  rights  under  sealed 
instruments  may  be  w^aived  by  parol.  This  case  seems  to 
be  decisive  of  the  contention  of  appellants  in  the  case  at  bar. 
It  was  there  pressed  upon  the  attention  of  the  court,  as  it 
is  here,  that  because  the  lease  itself  was  a  sealed  instrument 
it  could  not  be  varied  or  abrogated  by  words  not  under 
seal.  Notwithstanding  this  argument  this  court  held  that 
the  landlord  might  properly,  by  parol,  waive,  and  in  that 
case  had  waived,  the  covenant  in  the  lease  against  altera- 
tions without  the  consent,  in  writing,  of  the  landlord.  To 
the  same  effect  is  the  case  of  Starin  v.  Kraft,  174  111.  120. 

In  the  case  of  Chicago  and  Eastern  Illinois  Railroad  Co. 
V.  Moran,  187  111.  316,  it  was  held  that  a  provision  in  a 
contract  under  seal  might  be  waived  by  a  parol  agreement. 
In  that  case  a  written  contract  provided  that  no  stone  other 
than  that  specified  in  the  contract  should  be  used  without 
the  written  consent  of  the  company*s  engineer.  The  evi- 
dence showed  that  the  engineer  orally  consented  and  per- 
mitted the  substitution  of  other  stone,  which  was  accepted 
and  used  by  the  company.  It  was  held  that  an  estoppel  was 
thereby  created  which  prevented  the  company  from  defeat- 
ing the  right  of  recovery  because  stone  other  than  that 
mentioned  in  the  contract  had  been  used. 

These  authorities  distinguish  the  case  at  bar  from  the 
line  of  authorities  relied  upon  by  appellants.  The  evidence 
in  this  case  is  uncontradicted  that  Mrs.  Mishler  made  re- 
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peated  declarations  to  the  effect  that  she  did  not  need  life 
insurance;  that  she  had  money  enough  to  live  on  and 
did  not  believe  in  life  insurance;  that  the  premiums  paid 
therefor  were  a  waste  of  money;  that  after  the  insurance 
company  in  which  her  husband  had  his  insurance  became 
insolvent  she  protested  against  his  taking  out  other  insur- 
ance for  her  benefit,  and  that  appellee,  acting  on  these  re- 
peated statements  of  his  wife,  did  not  take  other  insurance 
for  her  benefit.  Under  these  circumstances  it  would  be 
manifestly  inequitable  to  allow  her  heirs  to  insist  upon  a 
forfeiture  of  the  entire  contract  because  this  particular 
covenant  was  not  performed,  in  view  of  the  uncontradicted 
evidence  that  its  non-performance  was  not  only  assented 
to  but  was  urgently  insisted  upon  by  Mrs.  Mishler  in  her 
lifetime.  The  parol  evidence  introduced  was  properly  ad- 
missible for  the  purpose  of  showing  that  Mrs.  Mishler 
waived  the  covenant  in  the  ante-nuptial  pontract  in  regard 
to  the  life  insurance,  and  such  evidence  justified  tlie  court 
below  in  finding,  as  it  did,  that  there  had  been  a  waiver  on 
her  part  of  this  covenant.  There  is  nothing  unreasonable 
or  improbable  in  the  evidence  of  the  witnesses  by  whose 
testimony  the  waiver  is  established  when  the  situation  of 
the  parties  is  considered.  Mrs.  Mishler  had  no  children 
and  no  descendants  of  children.  She  was  above  seventy 
years  of  age.  The  evidence  shows  that  she  had  ample 
means  of  her  own  to  keep  herself  comfortable  in  case  she 
survived  her  husband.  The  item  of  $2000  life  insurance 
was  a  matter  of  no  serious  consequence  to  her,  and  in 
view  of  her  prejudice  against  life  insurance  generally,  and 
the  fact  that  the  company  in  which  her  husband  carried  his 
insurance  had  become  insolvent,  it  is  not  at  all  unreason- 
able that  she  would  insist  upon  his  not  again  re-insuring 
his  life.  At  all  events,  the  uncontradicted  evidence  shows 
that  she  did  so  insist  and  tha^  her  wishes  in  this  regard 
were  respected  and  carried  out  by  the  appellee.  Her  heirs 
should  therefore,  in  equity,  be  estopped  from  taking  any 
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advantage  of  appellee's  failure  to  continue  the  insurance 
for  his  wife's  benefit. 

The  decree  of  the  circuit  court  of  Whiteside  county  be- 
ing in  accordance  with  the  views  herein  expressed,  will  be 

^^™^^-  Decree  affirmed. 


E.  DoHERTY,  Appellant,  vs,  SchippER  &  B1.0CK,  Appellee. 

Opinion  Hied  April  ig,  igii. 

1.  Contracts — right  of  a  discharged  employee  to  recover  for 
breach  of  contract.  Where  one  employed  for  a  fixed  period  is  dis- 
charged without  cause  and  is  paid  in  full  up  to  the  time  of  his 
discharge  he  may  treat  the  contract  as  continuing  in  force  and 
bring  an  action  for  breach  thereof,  and  if  such  suit  is  not  begun, 
or  if  begun  before  is  not  tried,  until  after  the  term  of  employment 
has  expired,  he  may  recover  the  contract  price  of  his  wages  for 
the  unexpired  term,  less  what  he  has  earned  or  by  the  exercise  of 
reasonable  diligence  could  have  earned  since  his  discharge. 

2.  Same — theory  of  recovery  for  constructive  services  has  been 
generally  abandoned.  The  theory  of  constructive  services,  under 
which  a  wrongfully  discharged  employee  was  permitted  to  bring 
successive  suits  and  recover  each  installment  of  wages  as  it  fell 
due  for  the  unexpired  term  of  the  contract  of  employment,  has 
been  generally  abandoned. 

3.  Same — a  discharged  employee  must  recover  all  damages  in 
one  suit.  An  employee  who  has  been  wrongfully  discharged  be- 
fore his  contract  of  employment  has  expired  may  maintain  only 
one  action  for  breach  of  the  contract  and  must  recover  in  that 
action  all  damages  resulting  from  the  wrongful  discharge,  and  one 
recovery  is  a  bar  to  future  actions  for  such  damages. 

Appeal  from  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Peoria  county;  the  Hon.  N.  E.  WorThington, 
Judge,  presiding. 

LuTiiKR  C.  HiNCKLE,  for  appellant: 

Where,  under  a  contract  for  personal  services,  the 
wages  are  payable  in  installments,  and  before  the  term  of 
services  expires  the  master  dismisses  the  servant  without 
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his  fault  and  the  wages  are  paid  to  the  time  of  dismissal, 
he  may  keep  the  contract  in  force  and  recover  the  suc- 
cessive installments  as  they  severally  fall  due.  Cemetery 
Ass'n  V.  Weidenmann,  139  111.  67;  Hamlin  v.  Race,  78  id. 
422;  Moore  v.  Kelley,  11 1  Ga.  371;  Williams  v.  Luck- 
ett,  yy  Miss.  394;  Huntington  v.  Railroad  Co.  33 'How. 
Pr.  416. 

This  recovery  may  be  had  under  the  rule  of  constructive 
service.  McEvoy  v.  Bock,  37  Minn.  402 ;  Sterling  v.  Bock, 
id.  29 ;  Horn  v.  Land  Ass'n,  22  id.  233 ;  Dodge  v.  Rogers, 
9  id.  223 ;  Building  Society  v.  Lawton,  49  id.  362 ;  Kahn 
v.  Kahn,  24  Neb.  709;  Beck  v.  Devereaux,  9  id.  109;  Hal- 
lack  V.  Gagnon,  4  Colo.  App.  360 ;  Huntington  v.  Railrocul 
Co.  33  How.  Pr.  416;  IVciler  v.  Henaric,  15  Ore.  28;  Bur- 
ritt  V.  Belfy,  47  Conn.  323;  Badger  v.  Titcomb,  15  Pick. 
409;  Gordon  v.  Brewster,  7  Wis.  355;  Booge  v.  Railroad 
Co.  33  Mo.  212;  Isaac  v.  Davies,  68  Ga.  169;  ArmHeld  v. 
Nash,  31  Miss.  361 ;  Colburn  v.  Woodworth,  31  Barb.  381 ; 
Wilkinson  v.  Black,  80  Ala.  329;  Holloway  v.  Talbot,  70 
id.  389;  Fowler  v.  Armour,  24  id.  199;  Liddell  v.  Chides- 
f^r,  84  id.  508 ;  Strauss  v.  Meertief,  64  id.  299 ;  LaCousier 
v.  Russell,  82  Wis.  256;  School  District  v.  Dreutzer,  51 
id.  153;  Hozve  v.  Harding,  84  Tex.  74;   76  id.  19. 

The  adoption  of  this  rule  is  directly  held  in  Cc?.r  v. 
Bearden,  84  Ga.  34,  ^//^n  v.  Engineers'  Co.  196  Pa.  512, 
and  ilfar^r  v.  Miller,  134  Ala.  347. 

A  contract  of  employment  for  a  year  at  a  specified  sal- 
ary per  month,  payable  monthly,  is  equivalent  to  as  many 
contracts  as  there  are  periods  of  payment;  and  where  an 
employee  is  discharged  and  a  recovery  is  had  for  the  first 
month's  wages,  sr.ch  recovery  is  no  bar  to  a  subsequent 
action  for  a  balance  of  wages  subsequently  becoming  due. 
Williams  v.  Luckett,  yj  Miss.  394;  Isaac  v.  Davies,  68  Ga. 
169;  ArmHeld  v.  Nash,  31  Miss.  361 ;  Allen  v.  Text  Book 
Co.  201  Pa.  579;  Allen  v.  Engineers  Co.  196  id.  512. 

J  50-9 
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The  recovery  may  also  be  had  on  the  theory  of  in- 
demnity for  loss  of  wages  accruing  by  installments  on  suc- 
cessive contingencies,  which  is  the  rule  now  usually  applied 
by  the  courts  which  adopt  the  doctrine  of  constructive  ser- 
vice.   McMullan  v.  Dickinson  Co.  6p  Minn.  156. 

Page,  Wead,  Hunter  &  Scui^ly,  for  appellee: 

Where  a  servant  is  hired  for  a  fixed  period  and  is  dis- 
charged without  cause  during  the  term,  he  must  resort  to  a 
special  action  for  the  breach  of  the  special  agreement  of 
hiring.  The  servant's  damages  result  from  a  breach  of  the 
contract  in  consequence  of  the  wrongful  dismissal.  Since 
the  services  have  never  been  performed,  indebitatus  as- 
sumpsit for  work  and  labor  done  cannot  be  maintained. 
The  servant's  remedy  is  necessarily  for  the  recovery  of 
damages,  and  not  for  wages  as  such.  Hull  v.  Heightman, 
2  East.  145;  Smith  v.  Hay  ward,  7  A.  &  E.  544;  Ar  chard 
V.  Horner,  3  C.  &  P.  349 ;  Hartley  v.  Harman,  11  A.  &  E. 
798;  Trustees  v.  Shaffer,  63  111.  244;  Parmly  v.  Farrar, 
169  id.  606;  Russell  v.  Gilnwre,  54  id.  147;  Insurance  Co. 
V.  Baker,  85  id.  410;  Higgins  v.  Lee,  16  id.  495;  Algeo 
V.  Algeo,  10  S.  &  R.  235 ;  Cemetery  Assn  v.  Weidenmann, 
139  111.  75;  Saxonia  Co.  v.  Cook,  7  Colo.  569;  Hearne  v. 
Garrett,  49  Tex.  619;  Chase  v.  Alaska  Light  Co,  2  Alaska, 
82;  Murray  v.  O' Donahue,  96  N.  Y.  Supp.  335;  Fulton  v. 
HeffelUnger,  54  N.  E.  Rep.  1079;  Fulton  v.  Farber,  62 
N.  Y.  Supp.  742. 

A  servant  wrongfully  discharged  before  the  expiration 
of  the  period  of  hiring  has  only  three  remedies:  (i)  He 
may  sue  at  once  for  a  breach  of  the  contract  and  recover 
his  damages  up  to  the  time  the  suit  is  brought,  in  which 
case  judgment  will  be  a  bar  to  any  further  action;  (2)  he 
may  wait  till  the  end  of  the  contract  period  and  then  sue 
for  his  damages  caused  by  the  breach;  (3)  he  may  treat 
the  contract  as  rescinded  and  sue  immediately  on  a  quan- 
tum meruit  for  the  services  performed,  in  which  case  he 
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can  recover  only  for  the  time  he  actually  served.  He  can 
not  treat  the  contract  as  existing  and  sue  at  each  period  of 
payment  after  the  discharge,  to  recover  the  installment  pro- 
vided for  by  the  contract,  upon  an  averment  of  readiness 
to  perform  and  upon  the  theory  of  constructive  service. 
Archard  v.  Horner,  3  C.  &  P.  349;  Smith  v.  Hayward, 
7  A.  &  E.  544;  Elderton  v.  Emmons,  6  C.  B.  178;  Few- 
ings  v.  Tisdal,  i  Exch.  295;  Stone  w,  Bancroft,  112  Cal. 
653;  Sans  Automatic  C.  C.  Co.  v.  League,  25  Colo.  129; 
Richardson  v.  Bagle  Works,  78  Ind.  422;  Hinchcliff  v. 
Koontz,  121  id.  422;  Hamilton  v.  Love,  152  id.  642; 
Wood  V.  Morgan,  6  Bush,  507 ;  Chamberlin  v.  McCalister, 
6  Dana,  352;  Olmstead  v.  Bach,  78  Md.  132;  Smith  v. 
Lock  Co,  4  N.  J.  L.  312;  Howard  v.  Daly,  61  N.  Y.  362; 
Perry  v.  Dickerson,  85  id.  345;  Glass  Co,  v.  Stoehr,  54 
Ohio  St.  226. 

The  contract  between  appellant  and  appellee  was  an  en- 
tire contract,  and  there  can  be  but  one  action  to  recover 
damages  for  the  breach  of  such  a  contract.  Norrington  v. 
Wright,  115  U.  S.  188;  Pakas  v.  Hallingshead,  184  N.  Y. 
211 ;  Railway  Co.  v.  Nichols,  57  111.  464;  Leopold  v.  Sal- 
key,  89  id.  412;  Larkin  v.  Hecksher,  51  N.  J.  L.  133; 
Rosenmueller  v.  Lampe,  89  111.  212;  Carmean  v.  North 
American  T.  &  T.  Co.  L.  R.  A.  (N.  S.)  595;  Olmstead  v. 
Bach  J  78  Md.  131 ;  i  Sutherland  on  Damages,  (3d  ed.)  312. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  an  action  commenced  by  E.  Doherty  against 
Schipper  &  Block,  a  corporation,  before  a  justice  of  the 
peace  in  Peoria  county,  to  recover  for  eight  weeks  of  ser- 
vice, at  $25  per  week,  rendered  by  the  plaintiff  to  the  de- 
fendant as  a  milliner^ trimmer  in  its  store,  in  the  city  of 
Peoria.  The  plaintiff  recovered  judgment  for  $200.  The 
defendant  appealed  to  the  circuit  court,  where  the  case  was 
tried  before  the  court  without  a  jury,  and  plaintiff  recov- 
ered in  that  court  judgment  for  $200.     Schipper  &  Block 
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prosecuted  an  appeal  to  the  Appellate  Court  for  the  Second 
District,  where  the  judgment  of  the  circuit  court  was  re- 
versed without  remanding  the  cause,  and  a  certificate  of 
importance  having  been  g^ranted,  the  appellee  in  the  Appel- 
late Court  has  prosecuted  an  appeal  to  this  court. 

It  appears  from  the  evidence  that  the  appellant  was  em- 
ployed by  the  appellee  for  eighteen  weeks  at  $25  per  week, 
payable  weekly.  At  the  end  of  the  ninth  week  the  appel- 
lant was  discharged,  as  she  claims,  without  cause,  On  the 
day  she  was  discharged  she  was  paid  in  full.  She  returned 
on  the  day  following  her  discharge  and  offered  to  continue 
work  but  was  refused  permission  to  work.  At  the  end  of 
the  following  week  she  brought  suit  before  a  justice  of  the 
peace  for  one  week's  wages  and  recovered  a  judgment  for 
$25  and  costs,  which  appellee  paid,  a  transcript  of  which 
judgment  was  introduced  in  evidence  on  trial  of  this  case. 

The  trial  court  refused  to  hold  the  following  proposi- 
tion of  law  offered  by  the  defendant:  "The  court  holds 
that  the  recovery  of  the  judgment  and  a  satisfaction  of  the 
same,  as  shown  in  the  evidence  in  this  case,  in  the  suit  for- 
merly brought  by  the  plaintiff  against  the  defendant  before 
William  Fielder,  then  a  justice  of  the  peace  in  and  for 
Peoria  county,  Illinois,  is  a  bar  to  the  plaintiff's  right  of 
action  in  this  case,  and  the  plaintiff  cannot  recover  in  this 
suit,  and  the  finding  must  be  for  the  defendant." 

The  sole  question  raised  in  this  court  and  argued  in  the 
briefs  filed  by  the  respective  parties  is,  was  the  first  judg- 
ment rendered  by  the  justice  of  the  peace  a  bar  to  this 
action  ? 

It  is  well  settled  that  in  case  an  employee  is  discharged 
without  cause  before  his  term  of  employment  has  expired 
and  he  has  been  paid  in  full  up  to  the  time  when  he  is  dis- 
charged, he  may  treat  the  contract  of  hiring  as  continuing 
and  bring  an  action  for  a  breach  of  the  contract  of  employ- 
ment against  his  employer  for  discharging  him,  and  if  the 
suit  is  not  commenced,  or  if  commenced  before  but  not 
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tried,  until  his  term  of  employment  has  expired,  he  may  re- 
cover the  contract  price  of  his  wages,  less  what  he  has' 
earned  or  by  reasonable  diligence  could  have  earned  in  other 
employment  subsequent  to  his  discharge.  (Mount  Hope 
Cemetery  Ass'n  v.  Weidenmann,  139  111.  67.)  There  is  a 
class  of  cases  which  holds  this  remedy  is  not  exclusive,  but 
that,  in  addition  to  such  remedy,  the  employee,  where  his 
wages,  by  the  terms  of  the  contract,  are  payable  in  install- 
ments, may  bring  an  action  for  each  installment  of  wages  as 
it  falls  due,  subsequent  to  his  wrongful  discharge,  and  that 
the  recovery  on  one  installment  is  not  a  bar  to  the  recovery 
on  subsequently  accruing  installments.  {Gandell  v.  Pon- 
tigny,  4  Camp.  375.)  The  recovery  for  each  installment 
of  wages  allowed  in  the  class  of  cases  referred  to,  as  it 
falls  due,  is  based  upon  the  theory  of  constructive  service, 
and  while  the  right  of  a  recovery  was  thus  permitted  for 
a  time  in  England  and  in  the  courts  of  some  of  the  States 
in  the  Union,  that  theory  of  recovery  has  been  abandoned 
in  England,  (Archard  v.  Horner,  3  C.  &  P.  349;  Smith  v. 
Hayward,  7  Ad.  &  Ell.  544;  Fewings  v.  Tisdal,  i  Exch. 
295;)  and  quite  generally  in  this  country.  '  James  v.  Allen 
County,  44  Ohio  St.  226;  Howard  v.  Daly,  61  N.  Y.  362; 
Richardson  v.  Bagle  Machine  Works,  78  Ind.  422;  Olm- 
stead  v.  Bach  &  Son,  (Md.)  22  L.  R.  A.  74. 

This  court  does  not  seem  to  have  passed  specifically 
upon  the  precise  question  presented  here  for  decision,  al- 
though in  dealing  with  other  questions  growing  out  of  the 
relations  which  exist  between  employer  and  employee  the 
court  has  at  times  used  language  which  might  indicate  a 
recovery  could  be  had  for  the  several  installments  of  wages 
as  they  fall  due,  while  at  other  times  expressions  have  been 
used  by  the  court  which  would  indicate  that  such  recovery 
could  not  be  had.  {Hamlin,  Hale  &  Co,  v.  Race,  78  111. 
422;  Mount  Hope  Cemetery  Ass'n  v.  Weidenmann,  supra.) 
We  have  examined  the  numerous  cases  bearing  upon  the 
subject  which  have  been  cited  in  the  briefs,  and  are  of  the 
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Opinion  that  upon  principle  the  only  action  which  logically 
can  be  maintained,  upon  the  facts  of  this  case,  against  the 
appellee,  is  an  action  for  the  breach  of  the  contract  of  em- 
ployment growing  out  of  the  wrongful  discharge  of  the 
appellant,  and  that  all  damages  resulting  from  such  breach 
must  be  recovered  in  one  action,  and  that  after  one  recov- 
ery has  been  had  that  recovery  is  a  bar  to  all  future  actions 
based  upon  the  contract  of  employment  or  growing  out  of 
the  relation  of  employer  and  employee  by  reason  of  the 
wrongful  discharge  of  appellant. 

We  think  ,the  doctrine  of  constructive  service,  as  ap- 
plied to  a  case  like  this  and  where  used  as  a  basis  of  re- 
covery, is  illogical  and  unsound.  This  court  has  universally 
held  that  the  proper  measure  of  damages  in  a  case  like  this 
is  the  contract  price,  less  what  the  employee  earned  or  could 
have  earned.  That  being  so,  if  the  discharged  employee 
can  find  employment  it  is  his  duty  to  accept  it.  How  can 
it  then  be  said  that  while  he  is  performing  service  for  an- 
other person  he  is  constructively  engaged  in  the  employ  of 
the  employer  by  whom  he  was  discharged?  The  result  of 
this  doctrine  would  be  that  the  employee  was  actually  per- 
forming service  for  one  person  while  he  was  constructively 
performing  service  for  another.  The  only  true  basis  upon 
which  an  action  like  this  can  rest  is  for  damages  for  breach 
of  contract,  and  as  the  breach  of  contract  occurs  at  the 
time  of  the  discharge  the  cause  of  action  is  then  complete, 
and  such  cause  of  action  cannot  be  split  up  but  all  the  dam- 
ages must  be  recovered  in  one  judgment  and  in  the  first 
action,  and  this  being  true,  no  subsequent  action  can  be 
based  upon  the  cause  of  action  which  has  been  merged  in 
the  first  judgment.^  We  therefore  conclude  that  the  judg- 
ment recovered  before  the  justice  of  the  peace  was  a  com- 
plete bar  to  the  subsequent  action. 

The  conclusion  of  the  Appellate  Court  was  correct,  and 

its  judgment  will  be  affirmed.  r    ,  .    jr       j 

^     ^  Judgment  amrmed. 
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The  People  of  the  State  of  Ii^linois,  Defendant  in  Er- 
ror, vs  Haldane  CiyEMiNSON,  Plaintiff  in  Error. 

Opinion  Hied  April  ip,  ipii — Rehearing  denied  June  j,  ipii. 

1.  Criminal  law — trial  of  criminal  case  should  be  confined  to 
the  issue,  A  criminal  trial  is  instituted  for  the  purpose  of  ascer- 
taining whether  the  accused  is  guilty  of  the  offense  charged,  and 
the  evidence  should  be  confined  to  that  issue. 

2.  Sams — evidence  tending  only  to  show  that  defendant  is  im- 
moral is  not  competent.  In  a  murder  trial,  evidence  tending  only 
to  show  that  the  accused  is  an  immoral  man,  and  having  no  pos- 
sible tendency  to  throw  any  light  upon  the  issue  in  the  case,  is 
not  competent. 

3.  Same — practice  of  court  calling  witness  should  be  limited  to 
proper  cases.  The  practice  of  having  the  court  call  a  witness  in 
a  criminal  case  whom  a  party  desires  to  interrogate  without  vouch- 
ing for  his  testimony,  should  not  be  extended  to  persons  who  were 
not  eye-witnesses  of  the  crime  or  who  have  no  knowledge  of  the 
facts,  and  the  cross-examination  should  not  be  allowed  to  go  be- 
yond the  issue  involved. 

4.  Same — it  is  prejudicial  error  for  court  to  call  witnesses  and 
allow  an  unlimited  and  irrelevant  cross-examination.  It  is  preju- 
dicial error  for  the  court,  at  the  request  of  the  State's  attorney, 
to  call  witnesses  in  a  murder  trial  who  have  no  knowledge  of  the 
facts,  and,  after  asking  a  few  questions,  permit  the  State's  at- 
torney to  conduct  an  exhaustive  and  irrelevant  cross-examination 
bringing  out  matters  of  a  nature  very  damaging  to  the  character 
of  the  accused  and  throwing  no  light  on  the  issue;  and  such  error 
is  ground  for  reversal  if  there  is  any  room  for  reasonable  doubt 
of  the  guilt  of  the  accused  under  the  competent  evidence. 

5.  Same — when  judgment  will  not  be  reversed  though  error  in 
admitting  evidence  was  flagrant.  Error  in  the  admission  of  evi- 
dence having  no  tendency  to  prove  the  crime  charged  but  only  to 
show  that  the  accused  was  an  immoral  man  and  guilty  of  criminal 
practices  in  his  profession  is  not  ground  for  reversal,  where  the 
competent  evidence  in  the  record  so  conclusively  establishes  the 
guilt  of  the  accused  that  there  is  no  room  for  reasonable  doubt. 

6.  The  court  reviews  the  evidence  in  this  case  at  length,  and 
holds  that  it  excludes  all  reasonable  hypothesis  of  the  death  of 
the  defendant's  wife  from  any  cause  other  than  chloroform,  as 
well  as  all  reasonable  hypothesis  that  the  chloroform  was  self- 
administered  or  administered  by  any  person  other  than  the  de- 
fendant, and  that  it  conclusively  establishes  his  guilt. 

CooKE  and  Dunn,  JJ.,  and  Vickers,  C.  J.,  dissenting. 
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Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  William  H.  McSurely,  Judge,  presiding. 

BuRR^  &  McKiNLEY,  and  E.  J.  Gre^n,  (Elijah  N. 
'ZouNE,  of  counsel,)  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  and  John  E.  W. 
Wayman,  State's  Attorney,  (John  E.  Northup,  and  Wil- 
liam E.  RiTTENHOUSE,  of  counsel,)  for  the  People. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Plaintiff  in  error  (who  will  hereafter  be  called  defend- 
ant) was  indicted  in  Cook  county  for  the  murder  of  his 
wife,  Nora  Jane  Cleminson,  in  the  city  of  Chicago,  on  the 
30th  day  of  May,  1909.  The  first,  second,  third,  fifth,  sixth 
and  seventh  counts  of  the  indictment  charged  the  defendant 
murdered  his  wife  by  administering  chloroform  to  her,  and 
the  fourth  charged  the  death  was  caused  by  administering 
a  poison,  the  character  of  which  was  to  the  grand  jurors 
imknown.  Defendant  pleaded  not  guilty,  and  after  a  trial 
lasting  substantially  a  month  the  jury  found  him  guilty  of 
murder  and  fixed  his  punishment  at  imprisonment  for  life 
in  the  penitentiary.  Motions  for  a  new  trial  and  in  arrest 
of  judgment  were  overruled  and  judgment  rendered  on  the 
verdict.  This  writ  of  error  is  sued  out  by  defendant  to 
reverse  the  judgment  of  conviction. 

Defendant  was  married  to  Nora  Jane  Morgan  in  Michi- 
gan on  Thanksgiving  day,  1903.  At  that  time  both  par- 
ties resided  with  their  parents  on  farms  near  South  Haven, 
Michigan.  Their  first  child  was  bom  in  September,  1904. 
A  few  weeks  after  that  event  defendant  went  to  Chicago 
to  study  medicine.  Shortly  afterwards  his  wife,  his  mother 
and  father  moved  to  Chicago,  and  the  two  families  lived 
together  about  three  years.  Another  son  was  bom  to  de- 
fendant and  his  wife  in  June,  1906,  and  some  time  after- 
wards defendant,  his  wife  and  children  moved  into  a  flat 
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about  eight  blocks  distant  from  the  defendant's  father  and 
mother.  Defendant  was  pursuing  his  medical  studies  and 
assisting  in  supporting  his  family  by  working  at  different 
kinds  of  employment  Defendant's  family  and  that  of  his 
parents  visited  each  other  very  often,  and  they  usually  had 
their  dinners  together  on  Sundays  at  the  home  of  defend- 
ant's parents.  In  August  or  September,  1908,  defendant 
and  his  wife  moved  to  another  flat  about  five  blocks  distant 
from  his  parents'  home.  Defendant  graduated  in  medi- 
cine in  1908,  and  in  September  of  that  year  engaged  in  the 
practice  of  his  profession.  About  five  o'clock  in  the  morn- 
ing of  May  30,  1909,  the  defendant  telephoned  Dr.  HuU- 
horst,  who  lived  a  few  blocks  distant,  to  come  to  his  house. 
Dr.  Hullhorst  testified  the  defendant  said  to  him  over  the 
telephone,  "Come  down  to  the  house  as  soon  as  you  can; 
it  looks  as  if  an  earthquake  had  struck  the  place;  we  have 
been  done  up."  Dr.  Hullhorst  went  at  once,  arriving  at  de- 
fendant's house  about  ten  minutes  past  five.  The  door  was 
not  fastened  and  the  doctor  walked  in  without  knocking  or 
ringing  the  bell.  Dr.  Hullhorst  had  attended  defendant's 
wife  when  she  gave  birth  to  her  second  child.  He  testified 
when  he  went'  in  the  house  defendant  was  lying  on  the  floor 
in  the  dining  room,  dressed  in  pajamas  and  a  bath  robe. 
He  inquired  of  defendant  what  was  the  matter,  and  defend- 
ant replied,  **We  have  been  done  up;  we  have  been  robbed; 
we  have  been  chloroformed."  The  doctor  asked  him  where 
his  wife  was.  He  replied  she  was  in  the  bed-room,  and 
said,  "I  don't  know  what  is  the  matter  with  her ;  I  believe 
she  is  dead."  The  doctor  went  to  the  bed-room  and  found 
her  body  on  the  bed.  She  was  dead,  cold  and  rigid,  and 
the  doctor  gave  it  as  his  opinion  that  she  had  been  dead 
four  or  five  hours.  The  doctor  then  went  back  in  the  room 
where  defendant  was  and  informed  him  his  wife  was  dead. 
He  asked  defendant  to  tell  him  about  it,  and  defendant  said 
he  did  not  know  how  it  happened;  that  he  awoke  in  the 
night  and  felt  as  if  he  had  been  sick  and  feverish  all  night ; 
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that  he  touched  his  wife  with  his  foot  and  found  she  was 
cold ;  that  he  then  jumped  out  of  bed  and  hardly  knew  what 
had  happened  since.  The  doctor  testified  he  then  examined 
defendant,  felt  his  pulse  and  found  it  was  accelerated,  fast, 
strong  and  full.  He  had  no  fever  and  the  doctor  did  not 
then  prescribe  anything  for  him.  There  were  no  indica- 
tions that  he  had  been  chloroformed  and  the  doctor  found 
no  receptacle  containing  chloroform.  Deceased  was  lying 
on  her  left  side  on  the  front  of  the  bed,  near  the  edge.  Her 
head  was  thrown  back  slightly  and  her  mouth  was  open. 
The  left  hand  was  under  her  face  and  the  right  on  her 
breast.  Her  legs  were  slightly  flexed.  On  the  back  of  the 
bed  the  covers  were  thrown  back,  and  it  appeared  as  if 
someone  had  occupied  that  part  of  the  bed.  The  bed  covers 
were  over  the  body  of  the  deceased  up  to  the  face  but  were 
not  over  the  face.  Half  of  a  napkin  was  found  under  the 
face  of  the  deceased  and  another  half  under  the  sheet  at  the 
back  of  the  bed,  next  the  wall.  They  were  apparently  parts 
of  the  same  napkin.  Dr.  Hullhorst  smelled  both  pieces  but 
could  detect  no  odor.  On  the  sheet  at  the  back  of  the  bed 
was  a  dark-colored  stain,  but  the  doctor  did  not  examine 
it  carefully.  He  then  talked  again  with  defendant,  who 
said,  "This  is  tough,"  but  that  he  could  stand  it  if  it  were 
not  for  the  boys.  Defendant  told  the  doctor  if  there  was 
any  occasion  for  an  undertaker,  to  call  Fred  Roberts.  The 
doctor  replied  it  was  not  a  case  for  the  undertaker  but  for 
the  coroner.  He  had  previously  notified  the  police  station. 
Two  police  officers.  Wood  and  Smith,  arrived  about  six 
o'clock  while  Dr.  Hullhorst  was  still  at  defendant's  house. 
Shortly  afterwards  defendant's  mother  and  his  wife's  sis- 
ter. Miss  Cecilia  Morgan,  who  boarded  with  defendant's 
parents,  came.  Later  Roberts,  the  undertaker,  came,  but 
the  police  officers  would  not  allow  him  to  go  into  the  house 
and  take  charge  of  the  body.  Dr.  Hullhorst  further  testi- 
fied that  when  he  entered  defendant's  residence  he  found 
the  drawers  had  been  taken  out  of  the  furniture  and  papers 
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and  bocJcs  scattered  over  the  floor.  In  the  dining  room  the 
drawers  had  been  drawn  out  of  the  sideboard  and  linen  scat- 
tered over  the  floor.  In  the  bed-room  the  drawers  had  been 
taken  out  of  the  dresser  and  clothing  scattered  over  the 
room.  Defendant  told  the  doctor  they  had  been  robbed  of 
silverware  and  $40  or  $50.  Describing  more  fully  defend- 
ant's condition  when  he  found  him  lying  on  the  floor,  the 
doctor  said  he  was  gagging,  trying  to  vomit,  and  crying, 
but  he  saw  him  vomit  nothing  but  saliva.  The  doctor  got 
him  up  and  placed  him  on  a  couch.  Afterwards  he  dressed. 
All  the  windows  in  the  house  were  closed,  except  one,  and 
that  was  open  about  an  inch.  The  doctor  gave  it  as  his 
opinion  the  defendant  was  feigning  the  symptoms  he  mani- 
fested. 

Policeman  Wood  testified  he  arrived  at  defendant's  house 
about  5  '.45.  He  described  how  the  drawers  were  pulled  out 
of  the  furniture  and  their  contents  scattered  over  the  floor 
and  the  jewelry  case  open  and  empty.  He  testified  there 
were  a  great  many  half-burnt  matches  scattered  over  the 
floor  in  all  the  rooms.  When  he  arrived  defendant  was 
lying  on  the  floor,  but  he  did  not  talk  to  him  until  after 
he  had  gone  into  the  bed-room  and  viewed  the  body  of  de- 
ceased. He  described  her  position  the  same  as  Dr.  Hull- 
horst.  He  testified  he  then  went  back  into  the  room  where 
defendant  was  and  asked  him  to  tell  what  had  occurred; 
that  defendant  replied,  "You  are  a  reporter  and  I  will  not 
talk  with  you,"  and  turned  his  face  away  and  gagged.  He 
testified  that  he  and  his  fellow-policeman  made  a  systematic 
search  of  the  house,  and  that  they  foimd  footprints  outside 
the  house  under  the  window  of  the  bed-room  where  the 
body  of  Mrs.  Cleminson  lay.  They  then  went  into  the 
house  and  procured  defendant's  left  shoe  and  fitted  it  into 
the  tracks  that  led  up  to  the  window.  They  then  discov- 
ered that  the  track  of  the  right  foot  was  deeper  than  that 
of  the  left..  They  then  procured  the  right  shoe  and  placed 
it  in  the  tracks  and  found  that  it  fitted  them  exactlv.    Thev 
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examined  the  windows  and  screens  to  see  if  they  had  been 
forced  open  and  found  them  intact,  except  one  screen  in  the 
dining  room  window  had  been  removed  and  was  on  the 
sidewalk.  The  witness  then  again  asked  defendant  what 
had  happened,  and  he  replied,.  ''Somebody  must  have  been 
in  the  house,"  and  inquired  where  they  got  in.  The  wit- 
ness replied  he  did  not  know,  and  defendant  said  they  must 
have  gotten  in  through  the  window  because  the  screen  was 
out.  The  witness  asked  defendant  what  he  had  that  burg- 
lars could  take  and  what  was  missing,  and.  defendant  said 
his  wife's  engagement  diamond  ring,  his  stick-pins,  and  $50 
in  money  out  of  his  pants  pocket.  Witness  inquired  where 
his  pants  were,  and  defendant  pointed  to  a  chair  and  said  he 
left  them  on  the  chair  the  night  before.  The  witness  found 
the  pants  folded  up  behind  the  chair  on  the  floor,  also  a 
small,  black  leather  pocket-book  lying  open  beside  them  on 
the  floor.  The  silver  spoons  were  found  by  witness  and  his 
fellow-policeman  in  tlie  kitchen.  When  witness  would  ask 
defendant  where  the  jewelry  was  kept  he  would  reply  that 
he  was  sick,  and  did  not  answer  the  inquiry.  He  continued 
to  gag  for  a  considerable  time.  His  mother  asked  him  to 
dress  himself  and  he  finally  did  so.  He  talked  a  great  deal 
to  himself,  or  apparently  to  no  particular  person,  about 
burglars,  and  inquired  why  they  came  in  tliere  and  killed 
such  a  sweet  little  woman  when  they  were' getting  things 
in  shape  to  enjoy  life.  At  one  time  defendant  went  with 
his  mother  into  the  room  where  the  body  of  his  wife  lay  and 
said  he  wished  they  had  got  him  instead  of  her.  He  told 
the  witness  that  chloroform  had  been  used  and  said  he  could 
taste  it  in  his  mouth.  Dr.  Hervey,  who  was  an  assistant 
of  defendant,  came  after  the  witness  had  arrived  and  de- 
fendant asked  him  to  call  an  undertaker.  That  was  about 
half-past  seven.  Her\'ey  did  so,  but  the  witness  told  him 
it  was  no  use  until  the  coroner  came  there.  Hervey  asked 
witness  if  he  could  go  into  the  room  and  look  at  the  body. 
Witness  told  him  he  could  do  so  and  went  with  him.    Her- 
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vcy  touched  the  body  with  his  hand  and  then  drew  out  from 
under  the  face  a  napkin.  Froth  was  coming  out  of  the 
mouth  of  the  body  and  the  napkin  was  moist  from  it.  Wit- 
ness then  stopped  Hervey  and  called  Dr.  HuUhorst.  The 
doctor  came  in,  opened  the  napkin,  smelled  of  it,  then  raised 
up  the  sheet,  and  another  napkin,  or  part  of  one,  dropped 
out  of  its  folds.  The  doctor  smelled  of  that  also  and  laid  it 
down  again.  The  witness  smelled  both  napkins  but  could 
detect  no  odor.  The  two  pieces  of  napkin  f oimd  in  the  bed 
were  of  the  same  pattern  as  another  napkin  found  in  some 
soiled  clothing  in  the  children's  bed-room.  Witness  asked 
defendant  if  it  was  possible  to  kill  anyone  with  a  little  doth 
like  the  napkin  found  in  the  bed,  saturated  with  chloroform. 
He  said  it  was  if  the  person  were  asleep  and  it  were  put 
under  the  face  and  the  bedclothes  thrown  over  him  so  he 
could  not  get  air.  He  said  if  a  person  could  get  no  air 
chloroform  would  kill  very  quickly.  A  lieutenant  and  ser- 
geant of  police  who  came  about  this  time  had  considerable 
talk  with  defendant  in  the  presence  of  witness,  and  he  told 
them  it  must  have  been  about  four  hours  after  he  had  eaten 
supper  that  he  was  chloroformed;  that  as  a  physician  he 
knew  that  his  food  had  digested.  He  told  them  the  same 
stoty  about  the  jewelry  and  money  being  taken,  and  also  a  . 
gold  watch.  The  sergeant  searched  his  trousers  and  found 
the  watch  in  his  pocket.  He  asked  defendant  why  he  did  " 
not  call  the  police,  and  the  defendant  said  he  used  his  last 
nickel  in  calling  Dr.  Hullhorst.  Dr.  Reinhardt,  the  cor- 
oner's physician,  came  and  took  charge  of  the  body,  opened 
it,  removed  and  examined  the  brain  and  other  organs,  or 
parts  of  theip.  Mrs.  Cleminson  was  about  eight  months 
advanced  in  pregnancy.  Police  officer  Smith  substantially 
corroborated  the  testimony  of  Wood,  except  that  he  did 
not  hear  all  that  Wood  testified  defendant  said  in  the  dif- 
ferent conversations  had  with  him. 

Lieutenant  Culnane  testified  he  arrived  at  defendant's 
house  about  8:30  in  the  morning,  in  company  with  Ser- 
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geant  O'Brien.  WcMxi  and  Smith  were  there  when  he  ar- 
rived. He  talked  with  the  defendant,  who  claimed  that 
burglars  had  been  in  his  house  and  robbed  it.  He  asked 
defendant  w^hy  he  didn't  call  the  police  station.  Defend- 
ant said  he  didn't  have  a  nickel.  The  witness  told  him  he 
didn't  need  a  nickel  to  call  the  police  station,  and  defendant 
said  he  tried  to  get  the  station  but  could  not.  Witness 
asked  him  why  he  could  not,  and  defendant  made  no  reply. 
Witness  found  deceased's  diamond  ring  and  defendant's 
stick-pins  in  defendant's  coat  pocket,  in  a  closet.  Defendant 
was  taken  by  the  police  to  the  Alexian  Brothers'  Hospital 
about  four  o'clock  in  the  afternoon.  Sergeant  O'Brien  tes- 
tified that  he  asked  defendant  to  give  him  a  report  of  the 
matter  and  inquired  what  time  he  went  to  bed.  Defendant 
said  he  went  to  bed  about  ten  o'clock ;  that  he  was  a  heavy 
sleeper  and  fell  asleep  very  soon  after  retiring;  that  he 
woke  up  about  five  o'clock  in  the  morning,  very  sick  at  his 
stomach,  and  called  his  wife  and  asked  her  to  get  up,  as 
he  was  very  sick.  She  didn't  answer,  and  he  then  reached 
over  his  hand  and  touched  her  and  found  she  was  cold  and 
dead;  that  he  then  got  up  and  telephoned  Dr.  Hullhorst. 
At  this  point  Dr.  Hervey  spoke  to  the  witness  and  said 
he  w^ished  the  witness  would  not  talk  any  further  to  defend- 
ant, as  he  was  very  weak.  Defendant  said  he  was  getting 
chills,  and  got  up  and  put  his  overcoat  on  over  his  bath 
robe  and  laid  down  on  the  lounge.  The  witness  described 
the  api^arance  of  the  house,  and  the  drawers  being  pulled 
out,  substantially  as  the  other  witnesses  had  done.  He  tes- 
tified to  making  a  careful  examination  for  evidence  of  the 
house  having  been  entered  by  burglars  and  found  none. 
The  witness  and  Lieutenant  Culnane  searched  the  house  for 
chloroform.  They  found  a  number  of  bottles  in  a  medicine 
case,  none  of  which  was  labeled  chloroform  and  none  of 
which  contained  chloroform  that  they  could  detect  by  the 
smell.  All  bottles  found  were  put  in  a  box  and  given  to 
an  officer  to  take  to  the  station. 
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Edward  Strum,  a  police  officer,  testified  he  arrived  at 
defendant's  house  about  nine  o'clock  on  the  morning  of  the 
30th  of  May.  When  he  arrived  Dr.  Reinhardt,  Roberts, 
the  undertaker,  and  his  assistant.  Dr.  Hervey,  Lieutenant 
Culnane,  Sergeant  O'Brien  and  officers  Smith  and  Wood 
were  in  the  house,  also  defendant's  mother.  Witness  testi- 
fied he  heard  Roberts,  the  undertaker,  ask  defendant  about 
arrangements  for  the  funeral;  that  defendant  said,  '*You 
know  my  circumstances  as  well  as  I  do;  my  intention  was 
to  have  her  cremated ;"  that  his  mother  heard  him  and  said, 
"Oh!  dear,  that  would  never  have  been  her  wishes."  De- 
fendant then  said,  **A11  right,  then;  proceed."  Witness 
testified  he  told  defendant's  mother  he  was  a  police  officer, 
and  she  said,  *'This  is  awful,"  and  defendant  said,  "Well, 
I  understand  this  thoroughly;  it  is  up  to  them  to  investi- 
gate and  find  the  guilty  party  if  they  can."  The  witness 
accompanied  defendant  to  the  Alexian  Brothers'  Hospital, 
and  testified  that  Dr.  Rettig,  of  that  hospital,  after  some 
examination  and  feeling  of  the  pulse  of  defendant,  said  to 
him,  "You,  as  a  practicing  physician,  know  what  a  time 
we  have  putting  anyone  under  the  influence  of  chloroform ; 
the  burglars,  by  spilling  chloroform  in  that  room,  would 
hardly  have  done  that;  you  would  have  to  get  a  cloth  or 
something  and  cover  the  face  with  it."  Defendant  made 
no  reply.  Witness  said  to  defendant,  **It  seems  they  don't 
take  much  stock  in  the  burglary  and  chloroform  story." 
Defendant  replied,  "If  it  is  not  burglars  I  suppose  it  is  up 
to  me."  Witness  testified  the  doctors  at  the  hospital  pro- 
posed to  pump  out  defendant's  stomach;  that  he  first  ob- 
jected but  finally  submitted  to  it.  Witness  testified  he  went 
out  awhile  and  afterwards  returned  and  asked  defendant  if 
he  thought  his  wife  would  take  anything  without  consulting 
or  seeing  him;  that  defendant  said  he  didn't  know  what 
she  might  have  done ;  that  she  had  full  knowledge  of  medi- 
cine. The  witness  then  asked  the  defendant  if  he  felt  like 
talking  to  him  about  the  matter.    Defendant  inquired  if  the 
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witness  was  a  Mason,  and  on  being  informed  he  was  not 
said  he  was  sorry, — that  if  he  were  a  Mason  he  might  con- 
fide in  him. 

Frank  A.  Jemigan,  a  poHce  officer,  testified  he  was  at 
defendant's  house  May  30,  and  described  conditions  and 
appearances  in  the  house  substantially  the  same  as  other 
witnesses  had.  He  testified  to  finding  or  seeing  in  the  house 
a  hypodermic  syringe  and  bottles  containing  drug^.  Among 
the  medicines  found  was  a  small  case  made  by  the  Abbott 
Alkaloidal  Company,  with  bottles  in  it.  Defendant  testi- 
fied the  bottles  contained  morphine  alkaloidal  tablets,  strych- 
nine alkaloidal  tablets,  and  one  other  that  he  could  not 
remember. 

Dr.  Brune,  of  the  Alexian  Brothers'  Hospital,  testified 
he  examined  defendant  and  foimd  his  heart  action  rapid 
but  no  evidence  of  disease.  Defendant  had  taken  a  num- 
ber of  drinks  of  liquor  during  the  day  and  the  witness  tes- 
tified he  observed  an  alcoholic  smell  about  him.  He  tested 
the  urine  and  examined  the  contents  of  his  stomach  but 
found  no  evidence  of  chloroform.  From  the  hospital  de- 
fendant was  removed  to  the  Sheffield  avenue  police  station. 

George  McGowan,  a  police  officer  of  the  Sheffield  ave- 
nue station^  testified  that  he,  with  other  police  officers,  ac- 
companied the  defendant  to  the  funeral,  which  occurred  on 
June  I ;  that  they  visited  defendant's  father's  house  and 
that  defendant  there  went  in  the  bath  room  and  washed  and 
combed.  Witness  asked,  *'How  did  this  thing  happen,  any- 
how?" and  defendant  replied,  "Officer,  I  could  tell  you,  but 
I  will  explain  everything  afterwards."  The  witness  testi- 
fied that  on  their  return  to  the  station  from  the  funeral  the 
defendant  said,  "I  didn't  realize  what  I  was  up  against  or 
I  should  have  told  the  truth."  On  arriving  at  the  station 
defendant  was  locked  up  in  a  cell,  and  witness  testified  that 
about  fifteen  or  twenty  minutes  afterwards  he  talked  with 
defendant;  that  he  asked  him  how  he  was  feeling,  and  de- 
fendant said  all  right,  but  that  there  were  better  places. 
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The  witness  asked  him  why  he  didn't  tell  Capt.  Kane  how 
the  matter  happened;  that  it  would  be  better  for  him  to 
do  so.  Defendant  replied  he  didn't  know  the  captain  well 
enough,  but  if  the  witness  would  get  Clifton  Woolridge  he 
would  talk  with  him.  Defendant  belonged  to  the  same  Ma- 
sonic lodge  that  Woolridge  belonged  to.  Witness  testified 
that  he  notified  Woolridge,  and  that  Woolridge  talked  with 
defendant  about  eight  o'clock  the  same  evening.  The  wit- 
ness testified  that  on  June  4  he  took  defendant  from  the 
Sheffield  avenue  police  station  to  the  Rogers  Park  police 
station  for  the  inquest  and  on  the  way  asked  defendant  how 
his  wife  came  to  her  death.  Defendant  said  that  on  the 
evening  before  her  death  he  took  a  hot  bath  and  went  to 
bed  about  ten  o'clock ;  that  he  did  not  know  what  time  his 
wife  went  to  bed.    He  said  she  took  chloroform. 

William  M,  Parker,  a  police  officer  of  the  Sheffield  ave- 
nue police  station,  testified  he  went  to  the  cell  of  defendant 
on  the  night  of  May  31  and  told  him  he  would  like  to  talk 
to  him,  but  defendant  said  he  did  not  want  to  talk, — that 
he  had  nothing  to  say.  Witness  next  saw  defendant  the 
next  night  after  he  was  taken  from  Capt.  Kane's  office  back 
to  his  cell,  and  inquired  of  defendant  how  he  felt.  He  tes- 
tified defendant  said  he  felt  better.  Witness  informed  him 
that  Capt.  Kane  had  said  he  (defendant)  had  told  him  all. 
Defendant  said  he  had,  and  witness  asked  him  what  he  told 
the  captain.  Defendant  refused  to  state  and  told  him  to 
ask  the  captain.  Witness  said  he  would  rather  have  de- 
fendant tell  him,  and  defendant  asked  witness  if  he  was  a 
married  man.  Witness  answered  that  he  was,  and  defend- 
ant said,  **Love,  friendship  and  honor  go  a  long  way  until 
children  commence  to  come;  well,  things  were  that  way  in 
my  family  until  children  commenced  to  come  and  then  it 
was  different;  things  have  not  been,  since  children  com- 
menced to  come,  as  they  were  prior  to  that."  Witness  then 
asked  about  the  burglary  story,  and  defendant  said,  "Oh! 

that  was  a  fake ;   I  made  that  up  to  save  the  honor  of  my 
i  b  0  -  1 0 
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family  and  my  children."  Witness  then  asked  how  about 
the  chloroform,  and  defendant  said,  **I  made  that  up,  too." 
Capt,  Kane  then  came  in  and  told  witness  to  bring  defend- 
ant up  to  his  office.  He  did  so,  and  Capt.  Kane  asked  de- 
fendant if  there  was  anything  he  thought  of  that  his  wife 
could  have  taken.  He  said  there  was  a  bottle  of  dope  in 
the  medicine  cabinet  that  he  had  fixed  up  for  a  student  in 
a  hospital;  that  it  had  chloral  and  some  other  kinds  of 
drugs  in  it.  Defendant  said  after  he  fixed  it  up  for  the 
student  he  found  out  what  he  wanted  to  use  it  for  and 
would  not  give  it  to  him ;  that  his  wife  might  have  taken 
that.  He  said  he  did  not  know  the  name  of  the  student  nor 
where  he  lived.  The  witness  testified  that  on  the  morning 
of  June  9  he  was  in  Capt.  Kane's  office.  Defendant  was 
also  there,  and  Capt.  Kane  asked  him  what  he  could  do  for 
him.  Witness  said  the  defendant  replied  that  Capt.  Kane 
could  do  him  a  favor  that  would  do  him  a  lot  of  good  and 
do  the  captain  no  harm.  Capt.  Kane  asked  him  what  it 
was,  and  defendant  said,  "I  want  you  to  eliminate  that 
part  of  my  statement  that  I  made  to  you  about  my  wife's 
unfaithfulness."  The  captain  said  he  could  not  do  it,  and 
the  defendant  replied  he  could  if  he  wanted  to.  Capt.  Kane 
said  he  could  not  do  it  and  asked  defendant  if  he  wanted 
him  to  perjure  himself,  and  defendant  said  then  that  he  did 
not  want  anything  more  to  do  with  the  captain. 

Clifton  R.  Woolridge,  a  police  officer  and  the  man  de- 
fendant expressed  a  desire  or  willingness  to  talk  to,  testified 
he  went  to  the  police  station  where  defendant  was  detained 
about  eight  o'clock  the  evening  of  June  i  and  there  first 
talked  to  Capt.  Kane  alx)ut  ten  minutes.  Witness  then  went 
to  the  cell  where  defendant  was  and  asked  him  if  he  w^anted 
to  talk  with  him  (witness.)  Defendant  said  he  did.  The 
cell  was  unlocked  and  witness  and  the  defendant  went  to 
Capt.  Kane's  office.  Witness  testified  he  told  defendant  the 
police  had  made  an  investigation  of  the  burglary  charge  and 
that  there  w-as  nothing  in  it  and  advised  defendant  to  tell 
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the  truth  and  clear  the  matter  up.  They  talked  at  consid- 
erable length,  and  defendant  said  he  was  innocent  but  that 
the  story  about  the  burglary  was  not  true.  He  said  his  wife 
attempted  suicide  about  two  weeks  before  her  death  but 
that  he  discovered  it  and  saved  her.  He  said  that  they  were 
not  mated  but  that  she  was  a  good  housekeeper;  that  he 
told  the  burglary  story  to  save  the  honor  of  his  family. 
Witness  advised  defendant  to  talk  to  Capt.  Kane,  and  he 
consented  to  do  so.  Shortly  afterwards  Capt.  Kane  came 
in  and  witness  told  him  defendant  had  admitted  the  burg- 
lary charge  was  not  true,  and  the  defendant  then  had  a  talk 
with  Capt.  Kane. 

Capt.  Kane  testified  he  was  captain  of  the  Sheffield  ave- 
nue police  station;  that  on  the  night  of  May  31  he  en- 
deavored to  talk  with  the  defendant,  but  that  the  defendant 
refused  to  talk  and  said  he  had  been  advised  by  his  counsel 
not  to  do  so.  He  declined  to  tell  who  his  counsel  was  or 
where  his  office  was.  Witness  next  saw  defendant  about 
ten  o'clock  on  June  i  but  had  no  talk  with  him.  After  the 
funeral  he  again  saw  defendant,  with  Woolridge,  in  the 
office.  Witness  left  the  room  after  having  first  talked  with 
Woolridge  before  defendant  was  brought  into  the  office. 
W^oolridge  and  defendant  were  in  the  witness'  office  a  little 
more  than  an  hour,  during  which  time  the  witness  heard 
nothing  that  was  said  between  them.  Afterwards  Wool- 
ridge called  the  witness  in  and  said  he  pitied  the  defendant 
and  thought  witness  would  when  he  heard  his  story.  He 
started  to  tell  the  story,  and  defendant  interrupted  him  by 
asking  him  if  he  thought  that  was  the  proper  thing  to  do. 
Woolridge  said  he  thought  it  was;  that  Capt.  Kane  was 
in  charge  of  the  district  and  it  was  his  duty  to  make  a  thor- 
ough investigation,  and  he  asked  defendant  to  tell  the  cap- 
tain what  he  had  told  him.  Defendant  asked  Woolridge 
to  tell  the  story,  and  in  his  presence  Woolridge  stated  de- 
fendant told  him  that  he  and  his  wife  had  not  lived  as  man 
and  wife  for  over  two  years;    that  the  unborn  child  she 
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was  pregnant  with  was  not  his;  that  she  had  attempted, 
about  two  weeks  before  her  death,  to  commit  suicide  on 
account  of  her  shame,  and  defendant  told  the  burglary  story 
to  save  the  honor  of  his  children;  that  it  was  true  defend- 
ant wanted  his  wife  to  get  rid  of  the  child,  and  said  if  she 
would  do  so  he  was  willing  to  forgive  her  but  he  could  not 
bear  the  thought  of  raising  another  man's  child  with  his 
own  boys.  Witness  asked  defendant  if  that  was  true,  and 
he  said  it  Was.  Witness  then  asked  defendant  what  was  the 
origin  of  the  trouble  between  him  and  his  wife,  and  defend- 
ant replied  he  had  been  out  all  of  one  night  taking  care  of 
persons  who  were  injured  in  the  Northwestern  "L"  road 
accident,  and  when  he  arrived  home  next  morning,  tired, 
sleepy  and  hungry,  his  wife  asked  him  abruptly  where'  he 
had  been  all  night.  He  told  her  he  was  out  with  a  lady 
friend.  She  said  all  right,  if  he  was  doing  that  kind  of 
thing  she  could  too.  Defendant  said  he  did  not  then  be- 
lieve she  would  do  such  a  thing.  He  said  he  had  no  desire 
for  sport ;  that  his  pleasure  was  with  women ;  that  he  had 
a  strong  passion  for  them;  that  he  and  his  wife  were  not 
mated;  that  their  desires  were  not  at  all  alike;  that  she 
was  a  good  woman  and  a  good  .housekeeper,  but  a  man 
wanted  something  more  than  that.  He  said  he  was  satis- 
fied he  had  made  a  bad  job  of  the  burglary  scheme.  De- 
fendant told  witness  not  to  say  anything  about  what  he  had 
said  about  his  wife.  Witness  then  left  for  a  short  time,  and 
when  he  returned  the  defendant  w-as  in  his  cell  and  several 
newspai)er  men  were  in  the  witness'  office.  Witness  took 
them  back  to  the  cell  house  and  told  defendant  they  wanted 
to  interview  him  on  the  burglary  story.  One  of  them  asked 
him  why  he  concocted  that  story,  and  he  said  to  preserve 
the  honor  of  his  children.  The  reporter  asked  him  what 
he  meant  by  it,  and  he  said,  "I  have  told  everything  to 
Capt.  Kane,  and  he  can  tell  you  if  he  wants  to."  They  then 
asked  the  witness  what  he  said,  and  witness  told  them  to 
get  defendant  to  tell  the  story.    Later,  the  witness  had  de- 
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fendant  brought  to  his  office  again,  and  asked  him  if  there 
were  any  poisonous  drugs  in  the  medicine  case  that  his  wife 
could  get  hold  of.  He  said  he  did  not  think  there  were, 
but  there  was  a  bottle  of  dope  he  put  up  for  a  student  at 
Hahnemann  Hospital,  but  on  learning  the  student  wanted  it 
for  knockout  drops  in  saloons  and  bar-rooms  he  refused  to 
give  it  to  him.  He  said  he  didn't  know  the  name  of  the 
student  nor  his  address.  The  next  morning  witness  again 
talked  to  defendant,  and  told  him  he  was  not  satisfied  with 
the  statement  defendant  made  to  him  and  Woolridge  the* 
night  before.  Witness  told  defendant  nothing  he  had  said 
would  aid  him  more  than  his  wife's  infidelity.  Defendant 
said  he  didn't  want  that  brought  up;  that  he  was  sorry  he 
had  told  Woolridge,  and  Woolridge  had  no  right  to  mention 
it.  Witness  then  went  over  some  of  the  statements  made 
the  night  before  to  witness  and  in  the  presence  of  the  news- 
paper men,  about  defendant's  relations  with  his  wife,  and 
stated  that  it  seemed  an  imreasonable  story  and  that  he 
should  do  all  he  could  to  clear  it  up.  Witness  called  de- 
fendant's attention  to  his  previous  statement  about  his  pas- 
sion for  women  and  that  although  he  had  slept  with  his 
wife  nearly  every  night  they  had  had  no  sexual  relations 
for  two  years,  and  told  defendant  the  statement  was  unrea- 
sonable, to  which  defendant  made  no  reply.  Witness  then 
asked  the  defendant  how  he  accounted  for  his  wife's  death. 
He  replied  that  about  two  weeks  before  her  death  her  heavy 
breathing  aroused  him  one  night  and  he  first  thought  she 
had  taken  morphine;  that  he  got  up  and  gave  her  strych- 
nine in  small  quantities  to  make  her  vomit.  Witness  asked 
defendant  if  he  understood  him  correctly  to  say  he  gave 
'his  wife  strychnine  in  small  quantities  to  make  her  vomit, 
and  defendant  replied  he  did;  that  he  gave  her  hot  water 
to  drink  and  walked  her  around  the  room  until  she  had  re- 
covered sufficiently  to  let  her  go  to  bed  and  go  to  sleep. 
Defendant  said  he  talked  with  his  wife  next  morning  but 
she  would  not  disclose  what  she  had  talcen.     He  prescribed 
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nothing  further  for  his  wife.  He  said  they  had  together 
drank  a  bottle  of  Pluto  water  the  night  before  her  death. 
Witness  asked  him  whom  he  believed  to  be  the  father  of  the 
unborn  child,  and  he  said  he  was  sure  it  was  not  his;  that 
this  was  the  reason  he  wanted  his  wife  to  get  rid  of  it; 
that  the  thought  of  raising  it  with  his  own  children  almost 
wrecked  his  mind.  Witness  asked  defendant  if  it  affected 
his  mind  that  way  after  he  had  agreed  with  his  wife  that 
she  might  go  her  w-ay  and  he  would  go  his,  and  inquired 
if  she  didn't  have  as  much  right  to  go  outside  as  he  had. 
He  said  yes,  but  he  never  thought  she  would  do  it.  He 
said  his  wife  had  no  life  in  her, — had  no  passion, — and 
w^ould  lie  in  bed  like  a  log.  Witness  asked  defendant  if 
he  slept  with  his  wife  the  night  before  her  death.  He  re- 
plied he  did,  and  witness  told  him  he  didn't  think  he  w'as 
telling  the  truth;  that  his  story  didn't  sound  reasonable, 
and  again  asked  defendant  if  he  slept  with  his  wife  the 
night  before  her  death.  Defendant  said,  **It  is  none  of 
your  damn  business ;  I  won't  talk  with  you  any  more ;  you 
are  trying  to  put  a  rope  around  my  neck;  I  am  through 
with  you."  Witness  had  another  talk  with  defendant  in  his 
office  June  9.  Defendant  was  brought  into  the  office  and 
witness  inquired  what  he  could  do  for  him.  Defendant  said 
witness  could  do  him  a  favor  that  would  do  witness  no 
harm  and  might  do  the  defendant  some  good.  Witness  in- 
quired what  it  was,  and  defendant  asked  him  to  eliminate 
all  he  had  said  about  his  wife's  imfaith fulness  in  his  con- 
versation. Witness  told  the  defendant  he  could  not  do  so. 
Defendant  replied  he  could  if  he  wanted  to.  The  witness 
said  he  could  not  without  perjuring  himself. 

Dr.  Fisher,  defendant's  partner  in  the  medical  practice, 
testified  that  defendant  told  him  his  wife  knew  that  he  was 
sometimes  out  in  the  company  of  ladies.  Defendant  said 
he  was  of  a  more  active,  passionate  disposition  than  his 
wife,  and  that  for  that  reason  he  was  sometimes  forced  to 


Jn«,'ll.]  The  People  v.  Cleminson.  151 

seek  the  company  of  other  women  and  that  his  wife  was 
aware  of  that  fact. 

Cecilia  Morgan,  a  sister  of  the  deceased,  boarded  at  the 
home  of  defendant's  parents  and  saw  her  sister  every  Sun- 
day and  frequently  oftener  than  once  a  week.  She  last  saw 
her  sister  alive  on  Saturday  evening.  May  29,  between  four 
and  five  o'clock,  with  her  two  children,  at  the  defendant's 
mother's.  She  seemed  perfectly  well  and  took  home  with 
her  a  tomato  plant,  and  witness  saw  it  planted  in  defend- 
ant's back  yard  the  following  day  when  she  went  there  after 
her  sister's  death.  Witness  testified  her  sister  had  for  three 
or  four  weeks  before  her  death  been  sewing  on  the  ward- 
robe of  her  expected  child.  When  the  witness  last  saw  her 
sister  she  was  happy  and  cheerful.  She  never  saw  any 
manifestation  of  love  and  affection  between  her  sister  and 
defendant,  but  testified  to  occasions  whien  she  observed  de- 
fendant treat  his  wife  coldly  and  indifferently.  They  never 
went  out  together.  Deceased  took  care  of  her  children  and 
did  her  own  houseworic. 

Hilda  Morgan,  another  sister  of  deceased,  last  saw  her 
alive  on  Wednesday  before  her  death  at  the  home  of  de- 
ceased, where  witness  took  supper.  Her  health  was  good. 
Witness  saw  her  on  an  average  of  once  a  week.  About  a 
month  before  her  death  defendant  told  witness  as  soon  as 
he  could  afford  it  his  wife  could  go  her  way  and  he  would 
go  his  and  she  could  have  the  children.  Witness  knew  her 
sister  was  pregnant  and  had  prepared  a  wardrobe  for  the 
expected  child.  Witness  testified  her  sister  was  of  a  happy, 
cheerful  frame  of  mind  and  disposition. 

Mrs.  Frank  Bulow,  a  married  sister  of  deceased,  tes- 
tified she  saw  deceased  every  two  or  three  weeks  the  last 
year  of  her  life,  and  that  her  health  was  good.  The  last 
time  she  saw  her  was  about  three  weeks  before  her  death. 
She  testified  about  being  at  her  sister's  house  on  one  occa- 
sion when  the  defendant  treated  his  wife  with  coldness  and 
indifference  without  any  cause.    Frank  Bulow,  husband  of 
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the  last  witness  mentioned,  testified  that  in  February  before 
the  death  of  defendant's  wife  he  had  a  talk  with  defendant, 
in  which  defendant  said  the  children  were  the  only  thing 
that  kept  him  and  his  wife  together.  Witness  testified  that 
defendant's  treatment  of  his  wife  was  cold  and  indifferent. 

Defendant  testified  in  his  own  behalf,  and  said  when 
his  wife  was  about  two  months  advanced  in  pregnancy  he 
advised  her  to  submit  to  an  abortion,  but  she  declined  to 
do  it;  that  she  said  she  thought  it  was  not  right;  that 
where  there  was  life  to  destroy  it  would  be  murder.  De- 
fendant testified  his  reason  for  wanting  to  produce  an  abor- 
tion was  for  the  benefit  of  his  wife's  health. 

The  proof  shows  defendant's  mother  was  very  kind  and 
helpful  to  the  deceased.  She  testified  in  behalf  of  defendant 
that  his  relations  with  his  wife  were  pleasant  and  agtee- 
able,  but,  proper  foundation  being  laid  therefor,  she  was 
contradicted  by  Cecilia  Morgan  and  Mrs.  Btdow,  who  tes- 
tified Mrs.  Cleminson  said  to  them  that  she  hoped  the  child 
with  which  deceased  was  pregnant  wotdd  not  be  born  alive ; 
that  with  no  more  love  than  there  was  between  defendant 
and  his  wife  they  ought  not  to  have  another  child  j  that  she 
had  prayed  so  long  that  they  would  live  happily  together 
she  was  almost  ready  to  believe  there  was  no  God.  Mrs. 
Bulow  testified  that  on  May  22  defendant's  mother  asked 
her  to  speak  to  defendant  about  treating  his  wife  better. 
Frank  Bulow  testified  that  about  a  week  before  the  death 
of  defendant's  wife  his  mother  said  she  felt  very  sorry  for 
the  way  her  son  treated  his  wife  and  asked  him  to  speak 
to  her  son  about  it,  and  witness  replied  that  it  usually  did 
more  harm  than  good  to  interfere  in  family  affairs.  Mrs. 
Cleminson  had  previously  denied  making  any  of  these  state- 
ments. There  were  several  other  witnesses  not  referred  to 
whose  testimony,  in  a  greater  or  less  degree,  corroborated 
the  testimony  of  the  witnesses  whose  names  are  mentioned. 

Dr.  Reinhardt,  the  coroner's  physician,  testified  to  the 
position  and  the  appearance  of  the  body  when  he  arrived 
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at  defendant's  house,  about  9:45  in  the  morning  of  May  30. 
He  testified  that  there  was  a  stain  on  the  sheet  about  the 
size  of  his  hand,  of  a  greenish-brown  color,  that  appeared 
to  be  vomit.  Under  the  sheet  was  a  pad  which  was  not 
soiled,  but  the  mattress  under  the  pad  had  a  stain  about  the 
same  size  as  that  on  the  sheet.  He  examined  the  body  and 
found  no  injury  of  any  kind.  He  caused  the  body  to  be 
placed  on  a  board  and  straightened  the  limbs  by  force.  In 
his  opinion  deceased  had  been  dead  from  four  to  twelve 
hours.  The  body  had  attained  its  maximum  degree  of 
stiffness.  The  doctor  opened  the  body  by  an  incision  from 
the  chin  to  the  pubes,  and  described  particularly  how  he 
laid  bare  the  organs  of  the  body  and  the  manner  of  con- 
ducting the  post-mortem  examination.  The  internal  organs 
from  the  lungs  to  the  bladder  were  acutely  congested, — 
filled  with  blood.  He  removed  the  brain  and  made  an  ex- 
amination of  all  the  vital  organs  and  found  no  diseased 
conditions.  Deceased  was  about  eight  months  advanced  in 
pregnancy.  The  foetus  was  normal  in  every  way  and  no 
injury  or  violence  had  been  done  to  any  of  the  private 
organs.  There  was  no  irritation  or  redness  of  the  face. 
The  doctor  removed  a  portion  of  the  lungs,  the  stomach, 
with  its  contents,  the  heart,  kidneys,  spleen,  and  nine  or 
ten  inches  of  intestine,  to  which  was  attached  a  part  of  the 
duodenum  next  to  the  stomach.  They  were  placed  in  Ma- 
son fruit  jars  found  in  defendant's  house  by  his  mother  and 
taken  away  by  the  doctor  and  by  him  delivered  next  day 
to  Dr.  Haines  and  Prof.  LeCount  at  Rush  Medical  College 
laboratories.  The  brain  was  taken  to  the  undertaker's  by 
his  assistant,  where  it  was  kept  in  a  vessel  containing  for- 
maldehyde and  covered  with  absorbent  cotton. 

Drs.  LeCount,  Haines,  Wesner  and  Webster  testified  to 
examining  the  organs  brought  to  the  laboratory  by  Dr. 
Reinhardt.  Some  of  them  examined  the  organs  micro- 
scopically and  others  made  chemical  analyses.  Different 
tests  were  used  for  the  discovery  of  poison,  and  one,  at 
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least,  of  the  doctors  making  the  chemical  analysis  subjected 
the  stomach  contents  to  tests  for  the  discovery  of  chloral 
hydrate  and  morphine.  No  poison  of  any  kind  was  found 
in  any  of  the  organs  except  chloroform.  In  the  stomach 
there  were  found  two  and  one-half  g^ins  of  chloroform, 
in  the  lungs  two  and  one-half  grains  and  in  the  brain 
one  and  one-tenth  grain,  which  would  be  equal  to  about 
eighteen  drops.  These  doctors  were  all  qualified,  by  edu- 
cation and  experience,  for  making  the  examination  of  the 
organs  for  poisons  and  for  determining  whether  the  organs 
were  in  a  healthy  or  diseased  condition,  and  from  the  re- 
sults of  their  examination  to  testify  as  experts  as  to  what, 
in  their  opinion,  was  the  cause  of  death.  Their  testimony 
is  very  voluminous,  but  it  is  only  necessary  to  say  that  the 
result  of  it  was  that  they  found  chlorofonn  in  sufficient 
quantities  to  produce  death,  and  in  their  opinion  the  death 
was  the  result  of  chloroform  and  not  of  any  other  poison 
nor  of  any  diseased  or  unhealthy  condition  of  the  organs. 
It  was  also  their  opinion,  from  the  appearance  of  the  stom- 
ach, that  the  chloroform  was  taken  by  inhalation.  They 
found  no  free  globules  in  the  stomach  and  no  irritation  that 
would  have  resulted  if  the  chloroform  had  been  swallowed. 
Dr.  Moorehead,  an  expert  anaesthetist,  and  one  or  more  of 
the  other  doctors  referred  to,  testified  that  in  their  opin- 
ion death  could  not  have  resulted  from  saturation  of  the 
napkin  placed  under  the  face  of  deceased  in  the  position 
testified  to  by  witnesses  who  saw  it  after  her  death. 

The  proof  for  the  prosecution  shows  that  the  defendant 
had  little,  if  any,  love  and  affection  for  his  wife;  that  he 
had  relations  with  other  women ;  that  he  tried  to  persuade 
his  wife  to  submit  to  an  abortion,  which  she  declined  to  do. 
It  also  shows,  satisfactorily,  we  think,  that  the  death  of 
Mrs.  Cleminson  resulted  from  chloroform  taken  by  inhala- 
tion. There  is  no  proof  of  any  condition  of  mind  or  con- 
duct of  deceased  that  would  lead  to  the  suspicion  of  suicide 
or  that  she  ever  manifested  any  suicidal  tendency,  except 
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the  statement  of  defendant  that  he  thought  she  attempted 
suicide  about  two  wedcs  before  her  death.  The  testimony 
of  other  witnesses  as  to  this  illness  of  Mrs.  Cleminson,  her 
appearance  and  conduct,  and  recovery  therefrom,  and  the 
actions  and  conduct  of  defendant  immediately  following-  it, 
was  such,  in  our  judgment,  as  to  justify  the  jury  in  giving 
no  credence  to  defendant's  statements.  The  proof  shows 
deceased  was  devotedly  attached  to  her  children ;  that  she 
was  an  excellent  mother;  that  she  was  not  melancholy  or 
despondent  at  the  prospect  of  the  coming  of  another  child, 
and,  except  the  statement  of  her  husband  referred  to,  there 
is  no  proof  of  any  act  or  word  of  deceased  to  indicate  that 
she  was  tired  of  life.  The  fact  that  the  evening  of  the  night 
she  died  she  took  from  her  mother-in-law's  a  tomato  plant 
and  planted  it  in  her  own  back  yard  would  seem  to  indi- 
cate she  at  that  time  entertained  no  thought  of  self-destruc- 
tion. After  defendant  knew  his  wife  was  dead,  according 
to  his  own  story,  he  made  elaborate  preparations  to  cor- 
roborate the  story  invented  by  him  that  burglars  had  broken 
into  the  house,  chloroformed  himself  and  wife  and  robbed 
them  of  money,  property  and  jewelry.  After  he  had  re- 
peated the  story  of  the  burglary  to  a  number  of  persons  he 
was  told  the  investigation  made  by  the  police  discredited 
the  burglary  theory,  and  the  property  he  said  was  stolen 
WSLS  found  in  the  house,  some  of  it  in  the  places  where  it 
was  usually  kept  and  some  of  it  w^here  he  had  placed  it  in 
disarranging  the  house.  He  then  repudiated  the  story  of 
the  burglary  and  said  he  concocted  it  to  save  the  honor  of 
his  family.  It  was  then  he  advanced  the  theory  of  suicide. 
After  defendant  had  talked  with  Woolridge,  who  had  been 
brought  to  the  police  station  at  the  express  desire  of  de- 
fendant to  talk  with  him,  defendant  and  Woolridge  repeated 
to  Capt.  Kane  the  story  defendant  had  told  Woolridge  when 
the  two  were  together  alone  in  Capt.  Kane's  office.  Ac- 
cording to  the  testimony  of  Kane,  defendant  said  the  child 
w^ith  W'hich  his  wife  was  pregnant  was  not  his  and  he  at- 
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tributed  her  suicide  to  her  shame.  He  stated  he  had  said 
to  his  wife  if  she  would  submit  to  getting  rid  of  the  child 
by  an  abortion  he  would  continue  to  live  with  her,  and 
he  said  the  thought  of  raising  another  man's  child  with  his 
own  almost  drove  him  wild.  When  Capt.  Kane  expressed 
surprise  at  the  defendant's  mental  condition  over  his  wife's 
conduct  after  he  had  told  her,  as  he  said  he  had,  that  he 
had  been  out  with  a  woman  and  gave  his  consent  to  her 
doing  the  same  thing  with  men,  defendant  said  he  didn't 
believe  she  would  do  it.  Capt.  Kane  testified,  and  hi  this 
he  was  corroborated  by  Parker,  that  subsequently  defend- 
ant asked  him  to  keep  secret  what  he  had  said  about  his 
wife's  unfaithfulness.  Defendant  testified  in  his  own  be- 
half and  denied  his  guilt.  He  denied  making  any  statement 
about  his  wife's  unfaithfulness,  but  the  testimony  in  the 
record  of  his  statements  and  conduct  following  the  death 
of  his  wife  fully  warranted  the  jury  in  regarding  the  de- 
fendant as  unworthy  of  belief. 

Many  errors  are  assigned  as  grounds  for  a  reversal  of 
the  judgment.  Some  of  them  are  technical  and  not  of  suf- 
ficient importance,  in  our  judgment,  to  justify  a  reference 
to  or  a  discussion  of  them.  Some  of  the  errors  are  suf- 
ficient to  deserve  notice,  but  we  regard  them  as  not  well 
assigned. 

It  is  very  strongly  argued  that  the  post-mortem  was 
not  a  complete  medico-legal  post-mortem,  and  did  not  show, 
beyond  a  reasonable  doubt,  that  the  death  did  not  result 
from  other  causes  than  chloroform.  It  is  urged  that  there 
was  only  a  superficial  examination  of  the  pancreas  and 
glottis,  which  were  not  removed  from  the  body,  and  no 
examination  was  made  of  the  spinal  cord,  blood  or  urine. 
The  small  brain,  or  cerebellum^  was  not  in  the  vessel  con- 
taining the  brain  that  was  turned  over  to  the  doctors  for  ex- 
amination. Doctors  qualified  by  education  and  experience 
testified  on  behalf  of  the  defendant  that  a  complete  medico- 
legal post-mortem  would  require  the  removal  and  micro- 
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scopic  or  chemical  examination  of  the  cerebellum,  pancreas, 
g-lottis,  spinal  cord,  blood  and  urine;  that  there  were  sev- 
eral causes  of  sudden  death,  among  which  they  mentioned 
edema  of  the  brain,  rupture  of  a  blood  vessel  in  some  part 
of  the  brain,  edema  of  the  larynx  and  acute  hemorrhagic 
pancreatitis.  Dr.  Reinhardt  testified  that  he  examined  the 
pancreas  without  removing  it,  and  that  he  examined  the 
glottis  also  with  his  fingers  and  found  no  evidence  what- 
ever of  any  disease  or  any  condition  that  was  unhealthy. 
We  think  the  proof  shows  that  the  post-mortem  was  made 
with  sufficient  thoroughness  to  establish  the  fact  that  the 
death  of  Mrs.  Cleminson  resulted  from  chloroform  and  not 
from  any  of  the  other  causes  mentioned  which  may  some- 
times result  in  sudden  death.  Conceding  that  the  post- 
mortem was  not  as  thorough  as  it  was  possible  to  make, 
it  was  sufficiently  thorough  under  the  circumstances  of  the 
case.  At  the  outset  the  doctor  and  others  were  told  by 
defendant  that  his  wife  had  been  chloroformed.  There 
was  no  indication  of  violence.  None  of  the  organs  indi- 
cated any  diseased  or  unhealthy  condition  or  any  condition 
from  which  death  might  have  resulted.  Defendant  had 
given  the  information  that  chloroform  had  been  used,  and 
this  was  confirmed  by  the  tests  made  by  competent  persons 
of  the  brain,  stomach  contents  and  lungs.  In  those  parts, 
alone,  was  found  a  sufficient  quantity  of  chloroform  to 
sometimes  produce  death.  But  the  amount  found  in  those 
organs  could  not  have  been  all  the  chlorofonn  that  was 
taken,  for  all  the  medical  proof  shows  that  the  drug  dif- 
fuses itself  quickly  throughout  the  entire  body,  and  that 
to  determine  the  exact  amount  of  it  in  a  body  it  would  l^e 
necessary  to  grind  up  the  entire  body,  bones  and  all,  and 
thoroughly  mix  the  mass  before  examination.  It  is  true, 
the  medical  testimony  shows  that  ordinarily  it  is  difficult 
to  anaesthetize  a  person  while  asleep,  but  it  also  shows  it 
to  be  quite  as  difficult,  or  more  so,  for  a  person  to  anaes- 
thetize himself  by  inhaling  chlorofonn.     The  evidence  ex- 
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eludes  all  reasonable  hypothesis  of  death  from  any  other 
cause  than  chloroform,  and  we  think  also  excludes  any 
reasonable  hypothesis  of  it  having  been  self -administered. 
No  one  was  in  the  house  during  the  evening  and  night  pre- 
ceding May  30  except  defendant,  his  wife  and  two  little 
boys. 

We  find  no  substantial  error  in  the  rulings  of  the  court 
in  the  admission  of  expert  testimony  of  medical  witnesses. 
There  was  error,  however,  of  a  very  grave  and  substantial 
character  in  other  respects  in  the  admission  of  testimony. 
At  the  request  of  counsel  for  the  State,  and  over  the  ob- 
jection and  exception  of  counsel  for  defendant,  the  court 
called  and  examined  as  its  witnesses,  before  the  prosecu- 
tion rested,  Anna  Kolb,  George  Brand  and  Clifton  R. 
Woolridge.  The  record  shows  counsel  for  the  prosecution 
gave  as  the  reason  for  this  request  as  to  the  witness  Anna 
Kolb  that  the  State  did  not  wish  to  vouch  for  the  truth  of 
all  she  would  testify  to  and  desired  the  privilege  of  cross- 
examining  her.  The  same  reason  was  given  as  to  the 
witness  George  Brand,  and  as  to  him  it  was  further  stated 
by  counsel  that  he  was  in  the  employ  of  defendant,  and  the 
State  did  not  know  until  after  the  trial  had  begun  what 
he  knew  about  the  case.  As  to  the  witness  Woolridge,  the 
only  statement  made  by  counsel  was  that  the  State  desired 
to  cross-examine  him.  The  names  of  Anna  Kolb  and 
Brand  were  not  on  the  indictment  but  the  name  of  Wool- 
ridge was. 

In  Carle  v.  People,  200  111.  494,  which  \vas  a  murder 
case,  the  court,  at  the  request  of  counsel  for  the  State, 
called  a  witness  who  was  present  at  the  time  of  the  homi- 
cide. Counsel  based  the  request  upon  the  ground  that  the 
witness  was  present  when  the  homicide  \vas  committed  and 
ought  to  be  called,  but  counsel  stated  he  did  not  wish  to 
vouch  for  the  truth  of  his  testimony.  The  witness  was 
called  to  the  stand  and  examined  by  the  court  and  cross- 
examined  by  counsel  for  the  prosecution  and  the  defense. 
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The  principal  objection  made  by  the  defendant  in  that  case 
appears  to  have  been  to  the  statement  made  by  counsel  for 
the  prosecution  as  the  reason  why  he  desired  the  court  to 
call  the  witness.  This  court  said  (p.  504)  :  "Where  the 
State's  attorney  knows  that  a  witness  was  present  at  the 
scene  of  the  killing,  but  for  some  reason,  either  because  he 
has  no  confidence  in  the  witness  or  for  any  other  reason, 
he  may  doubt  his  veracity  or  integrity,  he  is  not  obliged  to 
call  such  witness.  In  such  case  the  court  may  call  the  wit- 
ness and  leave  him  open  for  cross-examination  by  either 
side.  The  State's  attorney  is  invested  with  a  certain  dis- 
cretion in  the  matter  of  calling  witnesses  for  the  State. 
Inasmuch  as  the  court  made  it  necessary  for  the  State's 
attorney  to  announce  the  ground  upon  which  he  exercised 
his  discretion,  the  statement  that  the  People  would  not 
vouch  for  the  testimony  of  the  witness  or  guarantee  its 
truth  was  not  improper  and  was  not  a  challenge  of  the 
truth  or  veracity  of  the  witness." 

The  witnesses  Anna  Kolb  and  Brand  did  not  come 
within  the  rule  laid  down  in  the  above  case.  They  were  not 
eye-witnesses  to  the  homicide  and  it  was  not  pretended  that 
they  knew  the  facts  about  the  death  of  Mrs.  Cleminson. 
After  a  brief  examination  of  Anna  Kolb  by  the  court,  in 
which  she  stated  she  became  acquainted  with  the  defendant 
in  August,  1907,  and  met  him  on  different  occasions  after 
that,  and  that  he  treated  her  in  May,  1909,  for  two  weeks 
when  she  was  sick  in  a  hospital,  the  State  was  permitted 
to  give  her  a  most  searching  and  extended  cross-examina- 
tion, much  of  which  related^to  matters  that  could  have  no 
possible  tendency  to  throw  any  light  upon  the  guilt  or  in- 
nocence of  the  accused.  The  witness'  testimony  showed 
that  there  was  for  some  time,  at  least,  after  she  became 
acquainted  with  defendant,  a  degree  of  intimacy  between 
them  that  is  unusual  between  a  married  man  and  an  un- 
married woman,  although  there  was  no  proof  of  criminal 
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intimacy  between  them.  The  cross-examination  tended  to 
degrade  the  witness,  and  on  account  of  the  friendly  rela- 
tions that  had  existed  between  her  and  defendant  would 
necessarily  prejudice  him.  The  witness  had  been  in  the 
State's  attorney's  office  on  more  than  pne  occasion,  had 
been  questioned  extensively  about  her  relations  with  de- 
fendant, and  the  questions  asked  of  and  answers  made  by 
her  were  taken  down  by  a  stenographer.  A  great  many 
that  were  read  to  her  on  cross-examination  were  irrelevant 
to  the  issue  involved,  and  she  was  asked  if  the  questions 
were  not  asked  her  and  if  she  did  not  make  the  answers 
read.  The  witness  testified  she  was  engaged  to  be  married 
to  a  man  by  the  name  of  Fowler,  and  counsel  for  the  State 
asked  her  if  she  was  not  present  in  the  State's  attorney's 
office  when  a  woman  claiming  to  be  Fowler's  wife  was 
also  present,  and  if  certain  questions  were  not  asked  of  the 
woman  claiming  to  be  Mrs.  Fowler  about  her  marriage  to 
Fowler  and  about  their  living  together,  and  if  she  did  not 
make  certain  answers  thereto.  Before  the  trial  the  witness 
was  sent  to  the  Lexington  Hotel  by  the  State's  attorney's 
office  and  while  there  was  under  surveillance  of  detectives 
from  that  office.  Counsel  for  the  State  asked  her  if  Fowler 
did  not*  stay  all  night  at  the  hotel  one  night  while  she  was 
there,  and  the  witness  answered  that  he  did.  For  the  pur- 
pose of  impeaching  the  witness  counsel  was  permitted  to 
inquire  of  her  if  she  did  not  make  certain  statements  to  a 
Mrs.  Morey,  Mrs.  Raymond  and  Mr.  Faupel.  The  wit- 
ness denied  making  such  statements,  and  in  rebuttal  coun- 
sel for  the  State  was  permitted  4o  call  the  witnesses  named 
and  impeach  the  witness  Anna  Kolb  by  proving  that  she 
did  make  said  statements.  The  witness  was  asked  if  she 
did  not  on  one  occasion  tell  Mrs.  Morey  she  was  then  Mrs. 
Cleminson,  and  if  she  did  not  at  another  time  tell  her  de- 
fendant had  performed  two  abortions  upon  her.  The  wit- 
ness denied  making  the  statements  and  Mrs.  Morey  testi- 
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fied  she  did  make  them.  Witness  was  also  asked  if  she 
did  not  on  one  occasion  tell  Mrs.  Raymond  that  defendant 
had  performed  two  abortions  on  her.  She  denied  it,  and 
Mrs.  Raymond  was  permitted  to  be  called  and  testified  that 
she  did  make  the  statements.  George  Brand,  called  by  the 
court,  testified,  in  answer  to  inquiries  made  by  the  court, 
that  he  was  twenty-three  years  old  and  was  a  medical  stu- 
dent; that  he  had  known  defendant  for  a  year  and  at  the 
time  of  the  death  of  Mrs.  Cleminson  was  an  assistant  in 
the  office  of  Dr.  Fisher  and  defendant;  that  he  slept  on  a 
couch  or  davenport  in  the  reception  room  of  the  office.  On 
cross-examination  he  was  permitted  to  testify  that  in  May 
he  sterilized  a  forceps,  curette  and  dilater  at  defendant's 
request ;  that  a  lady  came  to  the  office  and  remained  a  short 

time  and  left  with  defendant  in  a  taxicab.     The  witness 

• 

testified  he  had  a  suit-case  in  the  office,  and  that  after  this 
occurrence  the  suit-case  had  a  notice  on  it,  "Don't  open." 
There  is  no  pretense  that  the  lady  referred  to  by  the  wit- 
ness was  Anna  Kolb.  In  many  other  respects,  not  neces- 
sary to  refer  to  particularly,  the  cross-examination  of  these 
two  witnesses,  even  if  they  had  been  called  by  the  defense, 
went  beyond  all  reasonable  bounds.  The  practice  of  the 
court  calling  a  witness  at  the  request  of  either  party  in  the 
trial  of  a  criminal  case  should  not  be  extended  beyond  the 
limits  of  the  rule  announced  in  Carle  v.  People,  supra,  and 
when  the  circumstances  justify  a  court  in  calling  a  witness 
the  cross-examination  should  be  limited  to  the  issues  in- 
volved and  kept  within  proper  bounds. 

The  witness  Woolridge  was  a  friend  of  defendant  and 
is  the  first  person  to  whom  defendant  admitted  the  untruth- 
fulness of  the  burglary  story.  His  being  called  by  the  court 
and  cross-examined  by  the  State  was  not  so  flagrantly  er- 
roneous as  was  the  case  of  the  witnesses  Anna  Kolb  and 
Brand.  His  testimony  showed  him  to  be  friendly  to  defend- 
ant and  apparently  desirous  of  doing  him  as  little  harm  as 
possible,  and  he  pretended  to  be  unable  to  remember  any- 
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thing  more  than  the  merest  outlines  of  the  conversation 
he  had  with  defendant  when  defendant  admitted  the  burg- 
lary story  was  untrue  and  of  the  conversation  Capt.  Kane 
had  with  the  defendant  in  his  presence.  If  the  prosecu- 
tion had  put  him  on  the  stand  his  apparent  friendliness  to 
defendant  and  frequent  lapses  of  memory  were  such  that 
the  court  would  have  been  justified  in  permitting,  and 
undoubtedly  would  have  permitted,  the  prosecution  to  ask 
him  leading  questions.  No  greater  harm  resulted  to  de- 
fendant or  benefit  to  the  prosecution  than  would  have  been 
the  case  if  Woolridge  had  been  called  to  testify  by  the 
prosecution  in  the  regular  and  approved  method  of  trying 
criminal  cases.  The  same  cannot  be  said  of  calling  the 
witnesses  Anna  Kolb  and  Brand  by  the  court,  allowing 
the  cross-examination  of  them  that  was  permitted  and  the 
impeachment  of  Anna  Kolb  upon  the  points  mentioned. 
This  was  palpably  erroneous,  and  would  not  only  justify, 
but  would  require,  the  reversal  of  a  judgment  in  any  case 
if  there  was  any  doubt  whatever  about  the  guilt  of  the  ac- 
cused. Policeman  Jernigan  was  permitted  to  testify  that 
he  and  Lieutenant  Culnane  found  in  defendant's  house  a 
pocket-book  in  which  was  a  "cundum,**  and  it  was  permit- 
ted to  be  exhibited  to  the  jury.  This  was  palpable  error, 
without  any  circumstance  whatever  to  justify  it.  Criminal 
trials  are  instituted  for  the  purpose  of  ascertaining  whether 
the  accused  is  guilty  of  the  offense  charged  and  the  evi- 
dence should  be  confined  to  that  issue.  A  defendant  mav 
be  a  bad  and  immoral  man  generally  and  his  friends  and 
associates  may  not  be  persons  of  admirable  character  but 
yet  he  may  not  be  guilty  of  a  particular  crime  charged. 
Whether  defendant  produced  abortions  on  Anna  Kolb  and 
another  woman  could  shed  no  possible  light  upon  the  issue 
whether  on  the  night  of  May  29  he  murdered  his  wife  by 
administering  to  her  chloroform.  The  same  is  true  of  the 
cross-examination  of  Anna  Kolb  for  the  purjxise  of  show- 
ing that  she  was  not  an  admirable  character.     It  was  not 
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improper  for  the  prosecution  to  show  the  relations  and  feel- 
ings of  the  defendant  toward  his  wife,  and,  if  it  were  true, 
that  he  had  an  affinity  to  whom  he  was  much  attached,  but 
the  cross-examination  of  Anna  Kolb  was  not  directed  to 
that  purpose. 

We  also  feel  it  our  duty  to  say  that  the  record  shows 
one  of  counsel  for  the  State  addressed  certain  remarks  to 
one  of  counsel  for  the  defense  that  deserved  severe  rebuke 
from  the  court,  but  no  rebuke  was  administered.  Such 
conduct  should  not  occur  on  any  trial,  and  lawyers  owe.  it 
to  their  profession  and  to  the  courts  to  avoid  language 
and  conduct  the  only  effect  of  which  is  to  destroy  respect 
for  the  profession  and  for  the  courts. 

The  condition  of  this  record  is  such  that  we  have  given 
Its  consideration  much  time  and  very  serious  thought.  The 
competent  evidence  in  the  record,  in  our  judgment,  leaves 
no  room  for  the  slightest  doubt  of  defendant's  guilt.  If 
this  were  not  so,  our  duty  to  reverse  this  judgment  would 
be  most  clear.  The  question  then  arises,  in  a  case  where 
the  competent  proof  in  the  record  shows  the  guilt  of  the 
accused  beyond  any  doubt  but  where  the  record  also  shows 
errors  of  so  grave  a  character  as  those  before  referred 
to, — errors  that  would  require  the  reversal  of  a  judgment 
in  a  case  where  the  evidence  left  room  for  doubt  of  the 
guilt  of  the  accused, — whether  it  is  the  duty  of  this  court 
to  reverse  the  judgment  or  to  affirm  it  on  the  ground  that 
the  guilt  of  the  defendant  was  so  conclusively  established 
by  competent  proof  that  the  judgment  should  be  affirmed 
notwithstanding  the  errors  committed.  After  much  delib- 
eration we  have  concluded  that  as  we  cannot  say  that  upon 
the  competent  evidence  there  might  be  a  doubt  as  to  de- 
fendant's guilt,  we  would  not  be  justified  in  reversing  the 
judgment  on  account  of  the  errors  committed.  Wallace 
v.  People,  159  111.  446;  Jennings  v.  People,  189  id.  320; 
Barber  v.  People,  203  id.  543;  Wistrand  v.  People,  218 
id.  323. 
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Without  further  adverting  to  the  testimony,  which  we 
have  above  set  out  in  part,  only,  it  is  sufficient  to  say  that 
we  have  read  it  all  with  great  care,  and  cannot  escape  the 
conclusion  that  the  verdict  could  not  have  been  otherwise 
than  guilty  even  if  none  of  the  errors  referred  to  had  been 
committed. 

Complaint  is  made  of  the  rulings  of  the  court  in  giving 
instructions  for  the  People  and  refusing  instructions  asked 
by  the  defense.  One,  at  least,  of  the  instructions  given 
for  the  People  was  not  strictly  accurate,  but  we  find  no 
such  error,  either  in  giving  or  refusing  instructions,  as 
would  justify  a  reversal  of  the  case  even  if  the  proof  were 
less  conclusive  than  it  is. 

We  have  given,  the  case  the  best  consideration  we  are 
capable  of.  Some  errors  slighter  in  character  than  those 
referred  to  were  undoubtedly  committed  during  the  pro- 
gress of  the  trial,  but  this  is  almost  unavoidable  in  the 
trial  of  a  case  lasting,  as  this  one  did,  a  month.  Our  con- 
clusion is  that  the  verdict  was  correct,  and  the  judgment 

is  affirmed.  .    ,  ,  ^_    . 

Judgment  amrmea. 

Cookh:  and  Dunn,  JJ.,  and  Vickers,  C.  J.,  dissenting: 

It  is  only  under  extraordinary  circumstances  that  it  be- 
comes proper  for  the  trial  judge  to  call  and  examine  a  wit- 
ness. It  should  never  be  done  upon  the  mere  request  or 
suggestion  of  a  party.  If  either  party  desires  such  action 
to  be  taken  a  showing  should  be  made  sufficient  to  convince 
the  court  that  the  ends  of  justice  would  be  defeated  if  it 
were  not  done.  In  this  case  no  such  showing  was  made 
or  attempted  and  the  calling  and  examining  of  witnesses  by 
the  court  was  wholly  unjustified.  The  cross-examination 
by  the  State's  attorney  of  the  witnesses  so  called  was  highly 
improper.  While  the  evidence  tending  to  prove  the  guilt  of 
the  defendant  was  strong,  the  error  on  the  part  of  the  court 
in  calling  and  examining  the  three  witnesses  named,  and  in 
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permitting  the  State's  attorney  to  cross-examine  them  in  a 
manner  grossly  improper,  is  so  grave  and  prejudicial  that 
we  are  of  the  opinion  the  judgment  should  be  reversed  and 
the  cause  remanded  for  a  new  trial. 


The  City  of  Geneseo,  Appellee,  vs.  Harry  E.  Brown, 
Appellant. — Same  Appellee,  vs.  John  J.  Guii.d,  Ap- 
pellant. 

Opinion  filed  April  ip,  igii — Rehearing  denied  June  y,  ipii, 

1.  Special  taxation — cost  need  not  be  apportioned  the  same 
way  as  in  case  of  special  assessments.  In  making  improvements 
by  special  taxation  it  is  not  required  that  the  cost  shall  be  appor- 
tioned to  the  property  benefited  in  the  same  manner  that  is  re- 
quired in  case  of  a  special  assessment. 

2.  Same — the  fact  that  property  is  not  specially  taxed  in  same 
proportion  is  not  a  legal  objection.  If  a  special  tax  against  a  par- 
ticular piece  of  property  does  not  exceed  the  benefits  to  the  prop- 
erty from  the  improvement  its  payment  may  be  enforced,  and  the 
fact  that  other  property  receiving  greater  benefits  is  taxed  no 
higher  affords  no  valid  objection  to  the  ordinance  or  proceeding. 

3.  Same — what  is  not  a  sufficient  description  of  drains.  The 
drains  from  catch-basins  to  the  sewers  are  not  sufiiciently  de- 
scribed in  an  ordinance  where  the  only  reference  thereto  is  a  pro- 
vision for  connection  of  the  catch-basins  "by  the  most  direct  route 
to  public  sewers,  by  means  of  thoroughly  vitrified  salt-glazed  stone- 
ware sewer  pipe  twelve  (12)  inches  in  diameter,"  there  being  no 
specification  as  to  the  length  or  depth  of  the  drains  or  where  the 
sewers  are  located. 

4.  Same — when  indefinite  description  in  ordinance  is  not  aided 
by  engineer's  estimate.  Where  an  ordinance  fails  to  describe  the 
drains  for  connecting  catch-basins  with  the  sewers  further  than 
to  specify  "vitrified  salt-glazed  stoneware  sewer  pipe  twelve  (12) 
inches  in  diameter,"  such  defect  is  not  cured  by  an  item  in  the  en- 
gineer's estimate  for  "90  lineal  feet  12-in.  sewer  tile  drain  at  $.50 
per  lineal  foot,  $45,''  there  being  nothing,  except  by  conjecture,  to 
connect  the  two  descriptions. 

Appeal  from  the  County  Court  of  Henry  county ;   the 
Hon.  Albert  E.  Bergland,  Judge,  presiding. 
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Harry  E.  Brown,  pro  se  and  for  appellant  John  J. 
Guild. 

Henry  Waterman,  City  Attorney,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

These  are  appeals  from  a  judgment  of  the  county  court 
of  Henry  county  confirming  a  special  tax  against  appellants' 
property,  levied  for  the  purpose  of  improving  and  paving 
Exchange  street,  in  the  city  of  Geneseo,  within  certain  lim- 
its specified  in  the  ordinance.     With  the  petition  filed  by 
appellee  for  levying  the  special  tax  were  also  filed  the  ordi- 
nance providing  for  the  improvement  by  special  taxation 
of  contiguous  property,  a  recommendation  of  the  board  of 
local  improvements  and  an  estimate  of  the  cost  of  the  work. 
A  commissioner  was  appointed  by  the  court  to  spread  the 
tax.     Said  commissioner  duly  returned  a  tax  roll  against 
property  abutting  upon  Exchange  street  where  it  was  pro- 
posed to  pave  it,  fixing  the  tax  at  the  uniform  rate  of  four 
dollars  per  front  foot.     Appellant  Brown  owned  property 
with  a  frontage  on  said  Exchange  street  of   135.4  feet, 
and  the  total  special  tax  against  it  was  $541.60.    Appellant 
Guild  owned  property  having  a  frontage  on  said  street  of 
193  feet,  and  his  property  was  taxed  $772.     A  day  was 
fixed  by  the  court  for  hearing  objections  to  confirmation  of 
the  tax  and  notice  given  to  the  property  owners.     Appel- 
lants filed  numerous  objections  to  the  confirmation  of  tlie 
tax,  and  upon  a  hearing  of  the  legal  objections  they  were 
overruled  as  to  the  property  involved  in  this  record.     The 
objections  on  the  question  of  benefits  were  heard  by  a  jury. 
The  jury  returned  a  verdict  finding  appellants'  property  was 
not  specially  taxed  more  than  it  would  be  benefited  by  the 
proposed-  improvement,  and  the  court  rendered  judgment 
confirming  the  special  tax  roll.    Both  Brown  and  Guild  have 
appealed  from  that  judgment.     As  the  same  questions  are 
involved  in  both  appeals  and  the  same  brief  has  been  filed 
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in  both  appeals  the  cases  were  consoHdated  and  but  one  opin- 
ion will  be  filed. 

Numerous  grounds  are  urged  for  a  reversal  of  the  judg- 
ment. We  have  reached  the  conclusion  that  the  judgment 
must  be  reversed  for  insufficiency  of  the  ordinance  in  the 
respect  hereinafter  pointed  out,  and,  with  the  exception  of 
one  other  objection  urged,  the  other  questions  raised  are  of 
a  character  not  likely  to  arise  again  if  another  proceeding 
shall  be  begun  to  make  the  improvement  by  special  taxation. 
We  therefore  will  discuss  but  two  objections  raised  on  this 
record. 

The  ordinance  provides  for  grading,  draining,  curbing 
and  paving  Exchange  street  from  the  east  line  of  College 
avenue  east  to  the  east  line  of  Russell  avenue  extended 
southerly  to  the  right  of  way  of  the  Chicago,  Rock  Island 
and  Pacific  Railway  Company.  The  distance  between  the 
termini  of  the  improvement  is  five  blocks.  The  width  of 
the  pavement  is  not  uniform.  Certain  portions  of  the  street 
were  required  to  be  paved  a  w^idth  of  40  feet,  and  at  other 
places  varying  widths  down  to  20  feet  opposite  the  prop- 
erty of  appellant  Brown.  All  contiguous  property  was  spe- 
daily  taxed  at  the  rate  of  four  dollars  per  front  foot,  and 
it  is  contended  by  appellants  that  for  these  reasons  the  ordi- 
nance is  void,  on  the  ground  that  it  is  unreasonable  and 
oppressive.  In  making  improvements  by  special  taxation  it 
is  not  required  that  the  cost  shall  be  apportioned  to  the 
property  benefited  in  the  same  manner  that  is  required  in 
case  of  a  special  assessment.  That  a  higher  tax  shall  be 
levied  against  one  piece  of  property  that  is  benefited  no  more 
than  another  piece  of  property  w-hich  is  taxed  a  lower  sum 
is  not  a  valid  objection  in  a  special  tax  proceeding.  If  the 
special  tax  does  not  exceed  the  benefits  to  the  property  its 
payment  may  be  enforced,  and  that  other  property  receiving 
greater  benefits  is  taxed  no  higher  affords  no  legal  objec- 
tion to  the  validity  of  the  ordinance  or  the  proceeding  there- 
under for  specially  taxing  property  for  local  improvements. 
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Section  lo  of  the  ordinance  provides  for  the  construc- 
tion of  six  catch-basins,  and  section  ii  provides  for  tlieir 
connection  "by  the  most  direct  route  to  public  sewers,  by 
means  of  thoroughly  vitrified  salt-glazed  stoneware  sewer 
pipe  twelve  (12)  inches  in  diameter."  The  leng^  and 
depth  of  these  drains  are  not  mentioned  in  the  ordinance, 
and  there  is  no  reference  to  the  sewers  with  which  they 
were  required  to  be  connected  from  which  it  can  be  de- 
termined where  the  sewers  are  located  or  the  length  of  the 
drains  from  the  catch-basins  to  the  sewers.  We  have 
quoted  from  the  ordinance  the  only  reference  to  or  descrip- 
tion of  these  drains.  Where  the  sewers  are  located,  and 
their  depths,  is  nowhere  referred  to  in  the  ordinance,  and 
no  other  description  of  the  drains  is  given  than  in  the  quo- 
tation made  from  section  11.  We  do  not  think  this  a  suf- 
ficient description  of  the  improvement  to  comply  with  the 
statute.  The  ordinance  should  specify  the  nature,  charac- 
ter, locality  and  description  of  the  proposed  improvement 
{Sanger  v.  City  of  Chicago,  169  111.  286;  Wetmore  v.  City 
of  Chicago,  206  id.  367.)  In  Illinois  Central  Railroad  Co. 
V.  City  of  BMngham,  172  111.  607,  it  was  said:  '*The  de- 
scription of  the  improvement  to  be  made  is  an  essential  ele- 
ment of  an  ordinance  of  this  kind,  and  if  there  is  a  failure 
to  comply  with  the  statute,  no  judgment  for  a  special  tax 
can  be  rendered  upon  it.  This  ordinance  provides  for  im- 
proving the  street,  among  other  things,  by  tiling  it,  but 
there  is  an  entire  failure  to  specify  the  nature,  character, 
locality  or  description  of  that  part  of  the  improvement. 
There  is  no  intimation  whether  the  tile  is  to  be  fann  tile, 
vitrified  pipe,  iron  or  wood,  or  what  its  size  shall  be.  The 
ordinance  does  not  specify  its  location,  the  depth  to  which 
it  is  to  be  laid,  the  number  of  lines  of  tile,  or  their  inlets, 
outlets  or  connections.  In  Otis  v.  City  of  Chicago,  161  111. 
199,  an  ordinance  which  provided  for  thirty-two  lamp-posts 
and  connections,  but  did  not  specify  whether  they  were  to 
be  of  wood  or  iron  or  what  material,  was  held  insufficient 
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to  sustain  a  special  assessment.  In  Cass  v.  People,  i66 
111.  126,  an  ordinance  for  laying  water  service-pipes,  which 
failed  to  specify  the  dimensions  of  the  pipes  or  to  designate 
of  what  material  they  were  to  be  made,  was  held  insufficient, 
since  no  intelligent  estimate  of  their  cost  could  be  made 
from  the  description  in  the  ordinance.  In  People  v.  Hur- 
ford,  167  111.  226,  an  ordinance  for  laying  a  water  service- 
pipe,  which  did  not  specify  the  material  or  dimensions  so 
that  an  intelligent  estimate  could  be  made  of  the  cost,  was 
held  insufficient  to  sustain  a  judgment.  It  is  plain  that  this 
ordinance  is  equally  defective,  and  that  no  committee  could 
make  an  intelligent  estimate  of  the  cost  of  this  material  p>art 
of  the  improvement,  as  to  which  there  is  an  entire  want  of 
any  specifications."  These  drains  were  an  essential  part 
of  the  improvement  and  should  have  been  described  with 
such  certainty  that  an  inteUigent  estimate  of  the  cost  of 
them  could  have  been  made. 

Appellee  answers  this  objection  by  referring  to  the  en- 
gineer's estimate,  one  item  of  which  is,  *  90  lineal  feet  12-in. 
sewer  tile  drain  at  $.50  per  lineal  foot,  $45,*'  and  says  this 
refers  t^  the  pipe  for  the  drains  from  the  catch-basins  into 
the  sewers  and  shows  the  amoimt  to  be  too  trifling  to  be 
given  any  importance.  The  engineer's  estimate  is  quite  as 
indefinite  and  uncertain  as  the  ordinance  itself.  Whether 
the  item  referred  to  is  intended  for  the  drains  from  the 
catch-basins  to  the  sewers  can  only  be  conjectured,  and 
there  is  no  reference  to  the  depth  of  the  drains  nor  to  their 
length,  unless  it  is  to  be  inferred  that  the  total  length  of 
the  six  drains  is  90  feet.  We  are  aware  of  no  case  where 
a  description  of  an  essential  part  of  the  work  so  indefinite 
as  that  of  these  drains  from  the  catch-basins  into  the  sewers 
has  been  sustained.  In  this  respect  we  think  the  ordinance 
was  invalid,  and  for  that  reason  the  judgments  in  both  ap- 
peals must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Chari.es  G.  Hutchinson  et  al.  Appellees,  vs.  Douqj.as 

W.  Hutchinson  et  al.  Appellants. 

Opinion  Hied  April  ip,  ipii — Rehearing  denied  June  j,  igii. 

1.  Pleading — when  probate  of  will  is  sufficiently  averred.  A 
bill  to  contest  a  will  which  alleges  that  the  instrument  was  ex- 
hibited in  the  probate  court  for  probate  "and  an  order  was  therein 
entered  granting  probate  of  the  same,"  sufficiently  alleges  that  the 
will  was  probated,  even  though  the  bill  contains  an  allegation  that 
the  evidence  was  not  heard  in  open  court  or  by  a  judge  of  the 
court,  as  it  is  the  existence,  only,  of  the  order  which  is  material 
in  a  proceeding  to  contest  the  will. 

2.  Same — effect  where  an  order  allowing  amendment  and  one 
allowing  withdrawal  are  made  at  same  term.  Where  an  order  al- 
lowing an  amendment  to  a  bill  to  contest  a  will  by  striking  out  all 
reference  to  the  order  of  probate  and  a  subsequent  order  permit- 
ting the  withdrawal  of  the  amendment  are  made  at  the  same  term 
they  are  treated  as  having  been  made  at  the  same  time,  and  the 
court  does  not  lose  jurisdiction  of  the  bill  by  reason  of  the  amend- 
ment having  been  made. 

3.  Res  judicata — separate  maintenance  decree  is  binding  in  a 
proceeding  to  contest  defendant's  will.  A  separate  maintenance 
decree  establishing  a  common  law  marriage  between  the  complain- 
ant and  defendant,  which  has  been  affirmed  by  the  Supreme  Court, 
is  conclusive  of  the  fact  of  such  marriage  in  a  subsequent  pro- 
ceeding to  contest  the  defendant's  will. 

4.  Wills — children  are  not  the  sole  objects  of  father's  bounty. 
Children  are  the  natural  objects  of  their  father's  bounty  but  not 
the  only  natural  objects  if  he  has  other  relatives,  and  the  fact  that 
his  status  as  a  father  is  fixed  by  a  decree  establishing  a  common 
law  marriage  does  not  deprive  him  of  the  right  to  dispose  of  his 
property  by  will  to  the  exclusion  of  his  children,  if  he  sees  fit. 

5.  Same — issue  of  undue  influence,  unsupported  by  evidence,  is 
properly  withdrazvn  from  jury.  An  issue  of  undue  influence  in  a 
will  contest  case  is  properly  withdrawn  from  the  jury  by  the  court 
where  there  is  no  evidence  having  any  tendency  to  show  that  the 
will  was  procured  by  the  influence  of  the  defendants,  or  either  of 
them,  or  that  they  had  anything  to  do  with  its  execution  or  any 
knowledge  thereof. 

6.  Same — what  is  not  evidence  of  an  insane  delusion.  The  fact 
that  the  testator,  after  a  separate  maintenance  decree  establishing 
the  existence  of  a  common  law  marriage  between  him  and  a  cer- 
tain woman  against  his  sworn  testimony,  adheres  stubbornly  to  his 
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belief  in  the  facts  and  refuses  to  admit  the  correctness  of  the  de- 
cree though  recognizing  it  as  binding  upon  him,  is  not  evidence  of 
an  insane  delusion. 

7.  Samk — an  erroneous  belief  does  not  constitute  insane  delu- 
sion. A  belief  which  a  rational  person  may  entertain,  however  er- 
roneous, is  not  an  insane  delusion,  and  it  is  reversible  error  to  give 
instructions  authorizing  the  jury  to  find  a  testator  insane  merely 
because  he  disagreed  with  a  decree  of  court,  entered  against  his 
sworn  testimony,  finding  that  a  certain  woman  was  his  common 
law  wife. 

ViCKERS,  C.  J.,  and  Farmer,  J.,  specially  concurring. 
Hand,  J.,  dissenting. 

Appeal  from  the  Circuit-  Court  of  Cook  county ;  the 
Hon.  Chardes  M.  Walker,  Judge,  presiding. 

Eddy,  Haley  &  Wetten,  and  John  T.  Murray, 
(Charles  H.  Pegler,  of  counsel,)  for  appellants. 

Fred  a.  Bangs,  (Grover  C.  Neimeyer,  of  counsel,) 
for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

Charles  G.  Hutchinson  died  on  February  26,  1907,  and 
an  instrument  executed  on  May  24,  1905,  and  purporting 
to  be  his  will,  was  admitted  to  probate  on  April  12,  1907. 
A  proceeding  begun  by  his  heirs  in  the  circuit  court  of 
Cook  county  to  set  aside  this  probate  was  prosecuted  to  a 
decree  granting  the  relief  sought,  and  the  executor  and 
principal  devisees  have  appealed. 

The  grounds  alleged  for  the  contest  were  the  mental  in- 
capacity of  the  testator  and  undue  influence  exerted  upon 
him  to  procure  the  execution  of  the  will.  The  latter  ground 
was  withdrawn  by  the  court  from  the  consideration  of  the 
jury.  Cross-errors  have  been  assigned  upon  the  record  by 
the  appellee  and  various  questions  have  been  argued  by 
counsel  for  the  respective  parties,  not  all  of  which  will  re- 
quire our  determination. 
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A  preliminary  question  arises  upon  the  action  of  the 
court  in  denying  the  appellants'  motion  to  dismiss  the  suit 
for  want  of  jurisdiction.  This  motion  was  based  on  the 
claim  that  the  original  bill  did  not  aver  that  the  alleged  will 
had  ever  been  admitted  to  probate.  This  claim  is  an  error, 
because  the  bill  did  aver  that  the  instrument  was  exhibited 
in  the  probate  court-  for  probate  "and  an  order  was  therein 
entered  granting  probate  of  the  same."  The  subsequent 
allegations  that  the  evidence  was  not  heard  in  open  court 
or  by  the  judge  of  the  court  are  immaterial.  It  is  the  ex- 
istence of  the  order  admitting  the  instrument  to  probate 
which  is  material.  It  is  that  order  which  is  sought  to  be 
set  aside.  Whether  it  was  properly  entered  upon  the  show- 
ing made,  or  w^as  based  upon  evidence  which  was  compe- 
.  tent  or  incompetent,  sufficient  or  insufficient,  or  upon  any 
evidence  whatever,  is  not  the  subject  of  inquiry  in  this  pro- 
ceeding. On  April  29,  1908,  after  a  special  demurrer  had 
been  sustained  to  the  bill,  and  more  than  a  year  after  the 
probate  of  the  instrument,  appellees  amended  it  by  strik- 
ing out  the  paragraph  referring  to  the  probate.  This  was 
a  manifest  inadvertence,  and  on  May  6,  at  the  same  term, 
the  appellees,  "by  leave  of  the  court,  withdrew  this  amend- 
ment, leaving  the  bill  as  originally  filed.  Later  the  bill  was 
amended  by  striking  out  the  allegations  of  the  bill  to  the 
effect  that  the  evidence  had  not  been  taken  in  open  court 
or  by  the  judge  of  the  court.  It  is  insisted  that  the  amend- 
ment of  April  29,  striking  out  all  referencf  to  the  probate 
of  the  will,,  deprived  the  court  of  jurisdiction  of  the  cause 
of  action,  and  that  the  time  within  which  the  court  could  ac- 
(juire  jurisdiction  having  elapsed,  the  amendment  of  May  6 
could  not  restore  such  jurisdiction.  Whatever  force  this 
proposition  might  have  if  the  term  had  elapsed,  (and  this 
we  do  not  determine,)  it  has  none  in  this  instance.  The 
term  of  court  is  regarded  as  a  single  day,  to  which  all  the 
proceedings  of  the  term  have  reference.  The  order  allow- 
ing the  amendment  and  that  allowing  its  withdrawal  being 
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made  at  the  same  term  are  to  be  regarded  as  made  at  the 
same  time  and  did  not  aflfect  the  jurisdiction  of  the  court. 

The  decedent  left  four  children,  the  appellees,  Charles 
G.  Hutchinson,  Jennie  C.  Schutte,  Daisy  Grace  Hutchin- 
son and  Violet  Hutchinson,  as  his  only  heirs,  and  their 
mother,  Jennie  Curtis  Hutchinson,  his  widow.  His  mar- 
riage was  not  ceremonial  and  in  1884  he  deserted  his  wife 
and  children.  In  1898  he  was  sued  by  his  wife  for  sepa- 
rate maintenance,  and  he  denied  that  he  was  ever  married 
to  her.  The  cause  was  strenuously  contested  and  resulted 
in  a  decree  in  favor  of  the  w^ife,  which  was  affirmed  by  the 
Appellate  Court  and  by  this  court.  (Hutchinson  v.  Hutch- 
inson, 96  111.  App.  52;  196  111.  432.)  That  decree  estab- 
lished the  rharriage  and  is  conclusive  here,  (i  Greenleaf 
on  Evidence,  sec.  525;  Burlen  v.  Shannon,  3  Gray,  387.) 
After  the  decree  the  decedent  continued  to  deny  the  ex- 
istence of  the  marriage  and  never  recognized  his  wife  as 
bearing  that  relation  to  him,  except  in  so  far  as  the  exist- 
ence of  the  decree  made  such  recognition  compulsory.  He 
lived  as  an  unmarried  man  with  one  or  another  of  his 
brothers,  who  are  the  chief  beneficiaries  under  his  will.  He 
left  an  estate  of  several  hundred  thousand  dollars.  By  his 
will  he  gave  legacies  of  $5000  each  to  Mary  E.  Tiffany 
and  Josie  Tobin  and  of  $2000  each  to  his  daughters  Grace 
and  Violet.  All  the  rest  of  his  estate  after  the  payment 
of  his  debts  was  devised  to  his  three  brothers,  William 
A.  Hutchinson,  Chester  M.  Hutchinson  and  Douglas  W. 
Hutchinson,  the  latter  of  whom  was  nominated  as  execu- 
tor without  bond.  The  devise  to  his  two  daughters  and 
the  only  reference  to  his  wife  or  children  in  the  will  are 
found  in  the  second  and  third  clauses,  which  are  as  follows : 

''Second — Whilst  the  courts  of  the  State  of  Illinois 
have  decreed  that  one  Jennie  C.  Hutchinson,  who  was  al- 
ways known  to  me  as  Jennie  C.  Curtis,  is  my  common  law 

ft 

wife,  I  know  that  in  truth  and  in  fact  she  is  not  and  that 
no  such  common  law  marriage  took  place  as  was  testified 
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to  by  her  on  the  trial  of  the  case  of  Jennie  C.  Hutchinson 
z^s.  Charles  G.  Hutchinson ;  and  it  is  my  express  will  that 
she  shall  have  no  share  whatsoever  in  any  of  my  estate 
other  than  that  which  she  may  obtain  under  and  by  virtue 
of  the  laws  of  the  State  of  Illinois,  and  any  of  my  property 
which  may  come  to  her  after  my  death  she  will  obtain 
solely  because  the  laws  of  the  State  of  Illinois  give  such 
property  to  her  and  not  because  I  desire  that  she  shall  have 
the  same. 

"Third — I  give  and  bequeath  to  the  two  youngest 
daughters  of  the  said  Jennie  C.  Hutchinson,  namely,  Grace 
Hutchinson  and  Violet  Hutchinson,  the  sum  of  two  thou- 
sand dollars  ($2000)  each." 

Appellees  by  the  assignment  of  cross-errors  have  ques- 
tioned the  action  of  the  court  in  withdrawing  from  the  jury 
the  issue  of  undue  influence.  This  action  was  right.  There 
is  no  evidence  in  the  record  which  has  any  tendency  to  show 
that  tlie  execution  of  the  instrument  in  question  was  pro- 
cured by  the  undue  influence  of  the  appellants,  or  either  of 
them,  or  that  either  of  them  had  anything  to  do  with  or 
knowledge  of  its  execution.  At  the  time  of  its  execution. 
May  24,  1905,  James  Maher,  who  had  been  Charles  G. 
Hutchinson's  attorney  for  a  number  of  years,  represented 
him  in  litigation  which  was  then  pending  and  had  occasion 
to  go  to  see  him  frequently  at  William  A.  Hutchinson's 
house,  where  testator  was  then  living,  about  this  litigation 
and  his  other  business.  At  one  of  these  times  testator  talked 
with  Mr.  Maher  about  writing  his  will  and  gave  directions 
for  that  purpose.  At  his  request  Mr.  Maher  prepared  a 
draft  of  the  will,  which  was  submitted  to  him,  and  after- 
ward another  draft,  or  more  than  one.  The  instructions  in 
regard  to  the  will  came  entirely  from  Charles  G.  Hutchin- 
son. Nobody  else  made  any  suggestions  or  spoke  to  Mr. 
Maher  about  it  or  was  present  at  any  of  his  conferences 
with  the  testator.  It  was  executed  in  the  presence  of  Mr. 
Maher  and  two  others  who  were  asked  by  testator  to  sign  it 
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as  witnesses,  and  no  other  person  was  present,  though  Earl 
Dunning,  who  was  an  attendant  upon  the  testator,  was  in 
the  next  room.  There  is  no  evidence  that  any  suggestion 
was  made  to  the  testator  by  any  of  the  appellants  or  any 
other  person  that  he  should  make  this  will  or  any  will.  In 
1899  *^"^  ^"  1900  the  testator  had  made  two  wills,  in  each 
of  which  a  substantially  similar  disposition  of  his  estate 
was  made  to  substantially  the  same  persons,  differing  only 
in  minor  details.  There  is  no  indication  that  at  the  time 
of  the  execution  of  any  of  these  wills  the  testator  was  un- 
der any  sort  of  restraint  or  influence  aside  from  his  own 
wishes,  or  that  he  acted  in  anv  manner  otherwise  than  as 
an  entirely  free  agent. 

Much  testimony  was  introduced  at  the  trial  on  the  ques- 
tion of  the  testator's  mental  capacity.  He  was  sixty  years 
old  when  he  died  and  the  testimony  covered  more  than 
forty  years  of  his  life.  In  1865  or  1866  he  came  home 
from  college  in  the  east,  and  from  that  time  for  many 
years  was  employed  in  his  father's  bottling  works  in  Chi- 
cago as  a  foreman  and  a  book-keeper.  About  1867  he  be- 
gan to  have  illicit  relations  with  Jennie  Curtis,  which  con- 
tinued until  1875,  when  they  were  united  by  a  common 
law  marriage.  The  extent  to  which  they  openly  lived  to- 
gether thereafter  is  uncertain,  though  three  children  were 
afterward  born  to  them.  They  never  lived  together  after 
1884.  He  invented  a  stopper  for  bottles,  which  was  pat- 
ented in  1879.  Soon  after  he  organized  a  corporation  in 
conjunction  with  his  brother  George  and  was  actively  en- 
gaged in  the  management  of  its  business  for  many  years. 
He  was  successful  in  business  and  accumulated  a  large 
amount  of  property.  He  had  gonorrhea  when  he  was  about 
twenty  years  old  and  syphilis  about  twenty  years  before 
his  death.  He  had  a  slight  stroke  of  an  apoplectic  nature 
in  189s,  w-hich  rendered  him  unconscious  and  partially  par- 
alyzed. He  gradually  recovered  from  this,  though  he  did 
not  fully  recover  the  use  of  his  hands  and  wrists,  his  limbs 
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remained  stiff  and  his  feet  dragged.  His  eyes  were  crossed 
and  for  a  time  he  saw  double,  but  these  troubles  were  after- 
ward cured.  He  suffered  a  second  and  much  more  severe 
stroke  of  the  same  character  in  1899.  He  experienced 
some  loss  of  feeling  in  his  body,  arms  and  legs,  loss  of 
control  of  his  legs,  of  his  bladder  and  of  his  bowels,  was 
weak  in  his  hips,  knees  and  ankles  and  could  not  readily 
lift  his  legs  and  advance  them.  The  muscles  about  his 
shoulders  and  arms  were  w^asted  and  the  nerves  degener- 
ated. There  is  unanimity  among  the  medical  witnesses 
who  testified  on  the  subject  that  the  cause  of  the  trouble 
was  syphilis.  By  some  it  is  called  syphilis  of  the  brain  and 
spine,  by  others  sclerosis,  arterial  sclerosis,  multiple  scle- 
rosis, post-lateral  sclerosis,  paralysis  or  paresis.  Though 
stiff  and  uncertain,  the  testator  did  not  lose  his  power  of 
locomotion  until  confined  to  his  bed  shortly  before  his 
death.  There  is  no  contradiction  as  to  the  testator's  phys- 
ical condition.  As  a  result  of  syphilis  there  was  a  degen- 
erated condition  of  the  spinal  cord  and  of  the  posterior 
portion  of  the  brain,  and  this  condition  was  incurable. 

Many  witnesses,  medical  and  non-medical,  were  exam- 
ined whose  knowledge  of  the  testator  covered  the  last  forty 
years  of  his  life.  A  very  large  majority  of  them  expressed 
the  opinion  that  he  was  of  sound  mind.  The  testimony  of 
expert  medical  witnesses  was  also  introduced  by  each  party, 
whose  opinions,  given  in  answer  to  hypothetical  questions, 
tended  to  support  the  views  of  the  respective  parties  calling 
them.  It  is  insisted  by  the  appellees  that  the  testator  was 
afflicted  with  paresis, — a  progressive  disease,  manifesting 
itself  at  first,  perhaps,  by  a  slight  loss  of  memory,  dropping 
of  words  or  carelessness  as  to  dress  and  person,  these  condi- 
tions becoming  more  marked  as  the  disease  progresses  and 
affecting  in  an  increasing  degree  the  memory,  judgment  and 
mental  functions,  until,  in  an  advanced  stage  of  the  dis- 
ease, the  mental  powers  of  the  victim  are  wholly  destroyed. 
Syphilis  is  the  principal,  if  not  the  sole,  cause  of  paresis. 
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There  is  no  evidence  that  the  testator  was  of  unsound  mind 
prior  to  December,  1902.  The  fact  that  he  was  afflicted 
with  syphilis  and  the  extent  to  which  the  disease  had  pro- 
gressed indicated  that  there  was  occasion  to  fear  mental 
impairment  in  the  future  but  not  that  such  impairment  then 
existed.  At  that  time  the  testator  went  to  Palmyra,  Wis- 
consin, where  he  entered  the  Palmyra  Springs  Sanitarium 
as  a  patient.  He  remained  there  about  three  months,  and 
during  a  part  of  that  time  he  was  delirious  and  irrational 
and  was  subject  to  frequent  illusions  and  hallucinations. 
The  evidence  is  conflicting  as  to  whether  this  condition  was 
caused  by  drugs  administered  to  him  or  was  due  to  another 
cause.  The  will  in  question  was  not  executed  until  more 
than  two  years  after  the  testator  left  the  sanitarium,  and 
in  the  meantime  there  had  been  no  recurrence  of  the  illu- 
sions or  hallucinations.  Since  the  decree  must  be  reversed 
for  error  occurring  on  the  trial,  we  shall  not  discuss  the 
evidence  or  state  it  in  detail  or  express  any  opinion  as  to 
its  weight. 

The  appellees  insisted  on  the  trial,  and  argue  here  most 
earnestly,  that  the  testator  did  not  recognize  his  children 
as  objects  of  his  bounty  and  was  therefore  not  of  sound 
mind.  It  is  insisted  that  he  was  under  the  insane  delusion 
that  he  was  not  married  to  his  wife  and  that  the  appellees 
were  not  his  legitimate  children.  The  jury  were  instructed 
that  the  decree  in  the  separate  maintenance  case  conclu- 
sively established  that  the  testator  was  married  to  Jennie 
C.  Hutchinson  and  that  four  children  were  born  to  them, 
and  that  if  the  jury  found  that  the  complainants  were  the 
children  of  the  testator  they  would  also  find  that  they  were 
natural  objects  of  his  bounty  and  affection.  Thereupon  the 
complainants  requested,  and  the  court  gave  also,  the  fol- 
lowing instructions: 

"The  court  instructs  the  jury  that  if  you  believe,  from 

the  evidence,  that  the  complainants  are  the  children  and 

heirs  of  Charles  G.  Hutchinson,  deceased,  and  that  said 
j  6  0  —  1 2 
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Charles  G.  Hutchinson,  deceased,  after  August  8,  1900,  and 
before  May  25,  1905,  stated  that  he  was  a  single  man,  and 
during  such  time  would  not  admit  to  his  solicitor  that  the 
complainants  were  his  children  but  denied  that  they  were 
his  children,  and  then  told  his  solicitor,  in  substance,  that 
he  did  not  want  them  to  ever  get  anything  more  than  he 
allowed  them  in  his  will;  and  if  the  jury  shall  find,  from 
the  evidence,  that  the  deceased,  Charles  G.  Hutchinson,  was 
prior  to  August  8,  1900,  married,  and  that  he  knew  on  said 
date  that  he  was  married  and  that  the  complainants  were 
his  children  and  by  him  acknowledged  as  his  children ;  and 
if  the  jury  shall  further  believe,  from  the  evidence,  that 
some  time  between  August  8,  1900,  and  May  24,  1905, 
Charles  G.  Hutchinson,  deceased,  thought  and  believed, 
without  any  cause  or  reason,  that  he  w^as  a  single  man  and 
that  the  complainants,  or  any  of  them,  were  not  his  chil- 
dren, and  that  such  belief  would  not  and  did  not  and  could 
not  yield  to  evidence  or  reason,  and  if  they  further  believe, 
from  the  evidence,  that  said  Charles  G.  Hutchinson,  de- 
ceased, was  governed  and  controlled  by  that  belief,  and  that 
such  belief  was  operating  upon  the  mind  of  said  Charles  G. 
Hutchinson,  deceased,  at  the  time  of  the  signing  of  the 
writing  in  evidence  purporting  to  be  the  last  will  and  tes- 
tament of  Charles  G.  Hutchinson,  deceased,  bearing  date 
May  24,  1905,  then  the  jury  are  instructed  that  they  shall 
find  that  the  writing  in  evidence  purporting  to  be  the  last 
will  and  testament  of  Charles  G.  Hutchinson,  deceased, 
bearing  date  May  24,  1905,  is  not  the  last  will  and  testa- 
ment of  Charles  G.  Hutchinson,  deceased/' 

"The  court  instructs  the  jury  that  if  you  believe,  from 
the  evidence,  that  complainants  are  the  children  and  heirs 
of  Charles  G.  Hutchinson,  deceased,  and  that  said  Charles 
G.  Hutchinson,  deceased,  after  August  8,  1900,  believed 
that  he  was  a  single  man,  and  that  such  belief,  if  any,  would 
not,  did  not  and  could  not  yield  to  evidence  or  reason,  and 
that  such  belief  caused  the  said  Charles  G.  Hutchinson,  at 
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the  time  of  signing  the  paper  purporting  to  be  the  will  of 
May  24,  1905,  to  believe  that  the  complainants,  or  any  of 
them,  were  not  his  children,  and  that  such  belief  as  to  his 
children,  if  any,  had  no  other  foundation  whatsoever,  then 
the  jury  shall  find  that  the  paper  purporting  to  be  the  last 
will  of'  Charles  G.  Hutchinson,  deceased,  dated  May  24, 
1905,  is  not  his  will." 

These  instructions  required  the  jury  to  find  against  the 
validity  of  the  will  if  they  believed,  from  the  evidence,  that 
the  testator,  after  August  8,  1900,  believed,  without  any 
cause  or  reason,  that  he  was  a  single  man  and  that  the 
complainants,  or  any  of  them,  were  not  his  children,  and 
that  such  belief  would  not  yield  to  evidence  or  reason  but 
was  operating  upon  his  mind  at  the  time  of  the  signing  of 
the  supposed  will.  They  are  based  upon  the  supposed  ex- 
istence of  an  insane  delusion  of  the  testator  as  to  his  mar- 
riage and  his  children  and  they  do  not  have  a  sufficient 
basis  in  the  evidence.  The  question  of  what  constitutes  an 
insane  delusion  rendering  one  incapable  of  making  a  will 
was  considered  by  this  court  in  the  case  of  Owen  v.  Crum- 
baugh,  228  111.  380,  and  a  number  of  definitions  by  various 
courts  are  there  cited.  In  whatever  words  such  definition 
may  be  expressed,  a  belief  which  a  rational  person  may  en- 
tertain, however  erroneous,  does  not  constitute  an  insane 
delusion.  There  is  no  basis  in  the  evidence  for  contending 
that  the  testator  was  under  a  delusion  as  to  any  fact,  except 
during  the  times  of  his  temporary  delirium  at  the  Palmyra 
Springs  Sanitarium.  He  knew  that  on  August  8,  1900,  a 
decree  had  been  rendered  declaring  Jennie  C.  Hutchinson 
to  be  his  wife  and  that  four  children*  were  born  of  his 
marriage  to  her.  He  knew  that  the  appellees  were  those 
children,  and  that  in  law  Jennie  C.  Hutchinson  was  his  wife 
and  the  appellees  were  his  children.  There  is  no  evidence 
that  he  ever  had  any  doubt  .of  these  things  as  matters  of 
fact.    The  will  itself  recognizes  the  decree  establishing  the 
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status  of  his  wife.  He  knew  that  in  law  she  was  entitled 
to,  and  would  receive,  the  share  of  his  estate  given  to  a 
surviving  wife  by  the  laws  of  Illinois  and  that  he  could  not 
prevent  it.  His  legal  obligation  was  the  same  as  that  of 
any  other  man  to  his  wife  and  children.  He  had  the  legal 
right  to  dispose  of  his  property  to  other  persons  than  his 
children  if  he  saw  fit.  They  were  natural  objects  of  his 
bounty,  though  not  the  only  natural  objects  thereof.  His 
brothers  were  also  natural  objects  of  his  bounty,  and  among 
them  all  the  testator  had  the  right  to  choose  what  claims 
he  would  recognize  as  most  worthy.  The  will  shows  that 
he  recognized  the  claims  of  two  of  his  children.  Under 
normal  family  relations  he  would  naturally  have  provided 
for  all  his  children  with  greater  liberality.  But  his  family 
relations  were  not  normal,  and  the  fact  that  he  did  not 
make  his  children  the  sole  objects  of  his  bounty,  or  the 
chief  objects,  does  not  tend  to  justify  the  conclusion  that 
he  was  insane.  He  deserted  his  family  in  1884.  In  1898, 
when  sued  by  his  wife  for  separate  maintenance,  he  denied 
the  marriage,  and  it  was  only  against  his  most  determined 
opposition  that  it  was  established  and  against  his  testimony 
as  a  witness  in  denial  of  the  facts  constituting  the  marriage. 
The  decree,  and  its  affirmance  by  the  appellate  tribunals, 
did  not,  and  could  not  be  expected  to,  change  his  attitude 
towards  the  facts  in  the  case.  He  had  denied  under  oath 
the  facts  on  which  the  decree  was  based,  and  while  the 
force  of  the  law  compelled  him  to  submit  to  the  decree, 
it  did  not  and  could  not  compel  him  to  change  his  belief 
as  to  the  facts  or  his  declaration  as  to  his  belief.  The 
natural  effect  of  the  litigation  might  have  been  to  include 
the  children  in  the  bitter  hostility  to  the  mother.  During 
the  pendency  of  that  suit  the  testator  made  a  will  not  ma- 
terially different  from  the  one  now  in  controversy,  and  im- 
mediately after  the  decree  another  very  similar.  The  evi- 
dence tends  to  show  from  the  first  an  earnest  design  to 
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shake  off  absolutely,  so  far  as  possible,  the  claim  of  his  wife 
and  of  her  children,  first  by  repudiating  the  marriage,  if 
possible,  and  if  not,  then  by  disposing  of  his  property  away 
from  them,  and  that  he  never  departed  from  this  intention 
but  strictly  adhered  to  it  to  the  end.  There  was  no  change 
in  his  attitude  toward  his  wife  and  children  on  or  after 
August  8,  1900.  *  The  decree  entered  on  that  day  made  no 
difference  in  his  mental  attitude  or  mental  condition.  The 
fact  that  he  adhered  stubbornly  to  his  belief  in  the  facts 
after  the  court  had  found  them  against  his  sworn  testi- 
mony was  no  evidence  of  an  insane  delusion.  It  is  not 
evidence  of  insanity  to  disagree  with  the  judgment  of  a 
court.  The  hypothesis  contained  in  these  instructions,  that 
Charles  G.  Hutchinson  believed,  after  August  8,  1900,  that 
he  was  a  single  man  and  that  the  complainants,  or  any  of 
them,  were  not  his  children,  and  that  this  belief  would  not 
and  did  not  and  could  not  yield  to  reason,  has  no  founda- 
tion in  the  evidence.  The  instructions  were  misleading  and 
it  was  error  to  give  them. 

The  decree  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded, 

ViCKERS,  C.  J.  and  Farmer,  J.,  specially  concurring: 
We  concur  in  the  reversal  of  the  decree  below  for  the  rea- 
son stated  in  the  opinion  of  Mr.  Justice  Dunn,  but  in  our 
opinion  the  evidence  is  wholly  insufficient  to  sustain  the 
verdict  of  the  jury,  and  we  think  that  the  decree  should  be 
reversed  upon  this  additional  ground. 

Mr.  Justice  Hand,  dissenting:  In  my  opinion  there 
is  sufficient  evidence  in  the  record  to  sustain  the  decree  and 
upon  which  to  base  the  instructions  referred  to  in  the  ma- 
jority opinion,  and  I  think  the  decree  should  be  affirmed. 
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John  Benti^y,  Defendant  in  Error,  vs.  William  J.  Ross, 

Plaintiff  in  Error. 

Opinion  Med  April  ip,  ipii — Rehearing  denied  June  7,  igii, 

1.  Contracts — in  reducing  an  oral  contract  to  writing  parties 
may  elect  to  make  changes.  Where  a  tunnel  contractor  and  his 
superintendent  reduce  to  writing  an  oral  contract  whereby  the  su- 
perintendent was  to  have  one-third  of  the  profits  of  the  tunnel 
work,  it  is  competent  for  them  to  elect  to  treat  the  amount  to  be 
recovered  in  a  pending  suit  by  the  contractor,  less  the  expense  of 
such  suit,  as  the  amount  in  which  the  one-third  interest  exists,  and 
in  a  subsequent  suit  the  writing  may  be  reformed  so  as  to  show  the 
true  docket  number  of  the  case  referred  to  therein  without  reform- 
ing the  writing  so  as  to  make  it  embody  the  original  oral  contract 

2.  Same — when  rights  of  parties  are  not  fixed  by  an  oral  con- 
tract. Where  an  oral  contract  between  a  contractor  and  his  super- 
intendent for  one-third  of  the  profits  made  on  a  tunnel  contract  is 
changed  by  the  parties  when  reducing  their  agreement  to  writing, 
so  as  to  apply  to  one- third  of  the  amount  to  be  recovered  by  the 
contractor  in  a  pending  suit  against  the  city,  the  superintendent, 
in  order  to  recover  under  the  writing,  need  not  prove  that  the 
tunnel  contract  was  completed  at  a  profit,  nor  is  evidence  admis- 
sible on  the  part  of  the  contractor  to  show  the  contrary. 

3.  Masters  in  chancery — what  should  be  shown  in  master's 
claim  for  fees.  The  claim  of  a  master  in  chancery  for  fees  should 
show  the  time  he  was  necessarily  employed  in  the  examination  of 
questions  of  law  and  fact  and  in  preparing  his  report,  and  if  ob- 
jection is  made  by  the  party  liable  for  such  fees  the  master  should 
be  required  by  the  court  to  support  his  claim  by  proof. 

4.  Same — when  objection  that  master's  fees  were  not  itemised 
is  not  waived.  Where  the  master,  having  required  pre-payment  to 
him  of  fees  before  he  would  file  his  report,  makes  no  formal  claim 
for  fees,  the  fact  that  the  solicitor  for  the  party  liable  makes  an 
informal  complaint  to  the  court  that  the  fees  charged  are  unreason- 
able is  not  a  waiver  of  the  right  to  urge  in  a  court  of  review  that 
the  fees  were  not  itemized,  as  required  by  law. 

5.  Same — when  specific  objection  to  master's  fees  is  not  neces- 
sary. If  a  party  to  a  chancery  suit  objects  to  each  provision  of 
the  decree  that  is  adverse  to  his  interests,  it  is  not  necessary  that 
he  make  a  specific  objection  to  the  master's  charges  for  fees  in 
order  to  raise  the  question  in  a  court  of  review. 

6.  Same — in  the  absence  of  claim  for  fees  court  can  only  allow 
statutory  fees.    In  the  absence  of  any  claim  by  the  master  for  an 
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allowance  of  fees  it  is  error  for  the  court  to  allow  anything  but 
the  statutory  fees  to  which  he  is  entitled. 

7.  The  court  reviews  the  evidence  in  this  case,  and  holds  that 
it  sustains  the  decree  finding  that  there  was  an  oral  contract  be- 
tw^een  the  parties;  that  it  was  subsequently  reduced  to  the  form 
of  a  written  assignment;  that  there  was  a  mutual  mistake  in  such 
assignment  which  was  properly  subject  to  correction;  that  the  re- 
lease produced  by  the  defendant  was  a  forgery,  and  that  the  com- 
plainant was  entitled  to  recover  on  the  assignment. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county ;  the  Hon.  M.  W.  Pinckney,  Judge, 
presiding. 

David  K.  Tone,  for  plaintiff  in  error. 

Mann  &  Miller,  for  defendant  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  suit  was  originally  begun  in  the  circuit  court  of 
Cook  county  by  the  filing  of  a  bill  for  an  injunction  by 
John  Bentley,  the  defendant  in  error,  against  the  city  of 
Chicago  and  certain  of  its  officers,  and  William  J.  Ross  and 
J.  J.  Ross,  as  partners,  doing  business  under  the  firm  name 
of  Ross  &  Ross,  to  restrain  the  city  and  its  said  officers 
from  paying,  and  Ross  &  Ross  from  collecting  or  receiving, 
any  money  in  settlement  of  a  certain  suit  then  pending  in 
said  circuit  court  wherein  William  J.  Ross  and  J.  J.  Ross, 
partners  as  aforesaid,  were  plaintiffs  and  the  city  of  Chi- 
cago w-as  defendant.  A  temporary  injunction  was  issued 
in  accordance  with  the  prayer  of  the  bill,  and  thereafter  the 
bill  was  amended  so  as  to  include  a  prayer  for  an  account- 
ing and  for  a  decree  requiring  the  city  of  Chicago  to  pay 
to  Bentley  the  amount  found  to  be  due  him  upon  such  ac- 
c6unting.  Subsequently  an  amended  and  supplemental  bill 
was  filed,  which  substantially  sets  forth  the  facts  claimed 
by  Bentley  to  have  been  established  upon  the  hearing  of 
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the  cause.  This  amended  and  supplemental  bill  alleged  that 
in  May,  1897,  the  firm  of  Ross  &  Ross,  being  then  engaged 
in  the  construction  of  a  certain  water  tunnel  under  a  con- 
tract with  the  city  of  Chicago,  employed  Bentley  as  super- 
intendent of  the  work  and  agreed  to  pay  him  for  his  ser- 
vices a  monthly  salary  of  $150,  and  to  give  him,  in  addition 
thereto,  one-third  of  the  net  profits  derived  from  the  con- 
struction of  the  water  tunnel  under  the  contract  with  the 
city;  that  Bentley  continued  as  such  siiperintendent  under 
that  agreement  until  some  time  in  January,  1898,  when  the 
city  declared  a  forfeiture  of  the  contract  and  took  pos- 
session of  the  water  tunnel;  that  thereafter  Ross  &  Ross 
brought  an  action  of  assumpsit  in  the  circuit  court  of  Cook 
county  against  the  city  to  recover  the  amount  claimed  to 
be  due  them  under  the  contract  for  work,  labor  and  ser- 
vices rendered  and  materials  furnished  in  the  construction 
of  the  water  tunnel,  which  suit  w^as  placed  on  the  court 
docket  as  No.  180,302;  that  w^hen  the  original  bill  was 
filed  herein  a  verdict  had  been  rendered  in  that  suit  against 
the  city  and  in  favor  of  Ross  &  Ross  for  $35,000  and  a 
motion  for  a  new  trial  was  pending,  but  the  parties  to  the 
suit  had  then  agreed  upon  a  settlement  thereof ;  that  after- 
wards, in  accordance  with  the  terms  of  such  settlement,  the 
motion  for  a  new  trial  was  withdrawn  and  judgment  was 
rendered  upon  the  verdict  against  the  city  and  in  favor  of 
Ross  &  Ross  for  $35,000;  that  under  the  terms  of  his  em- 
ployment as  superintendent  Bentley  had  a  one-third  inter- 
est in  the  claim  which  was  the  subject  matter  of  the  suit 
docketed  as  No.  180,302,  but  that  the  agreement  under 
which  his  interest  was  acquired  had  not,  up  to  November 
II,  1 90 1,  been  reduced  to  writing;  that  during  the  fore- 
part of  November,  1901,  and  while  the  trial  of  said  cause 
was  in  progress,  Bentley  became  dissatisfied  because  the 
evidence  of  his  interest  in  said  claim  and  suit  rested  only 
in  parol,  and  requested  Ross  &  Ross  to  assign  or  transfer 
to  him,  in  writing,  his  interest  in  the  claim  involved  in  the 
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suit  then  on  trial,  and  that  thereupon  Ross  &  Ross  executed 
and  delivered  to  him  the  following  written  assignment : 

"This  memorandum  of  agreement,  made  this  nth  day  of  No- 
vember, A.  D.  1 901,  between  William  J.  Ross  and  J.  J.  Ross,  com- 
posing the  firm  of  Ross  &  Ross,  contractors,  of  the  city  of  Chicago, 
Cook  county,  Illinois,  and  John  Bentley  of  the  same  place,  wit- 
nesseth : 

"Whereas,  said  Ross  &  Ross  are  the  owners  and  holders  of  a 
claim  against  the  city  of  Chicago  for  damages  under  a  contract 
between  said  Ross  &  Ross  and  said  city  for  the  construction  of 
the  Sixty-eighth  street  water  tunnel,  which  said  claim  now  in  suit 
pending  in  the  circuit  court  of  Cook  county,  wherein  said  Ross  & 
Ross  are  plaintiffs  and  the  said  city  of  Chicago  is  defendant,  be- 
ing case  General  No.  180,301. 

"Now,  therefore,  the  said  Ross  &  Ross,  for  and  in  considera- 
tion of  the  sum  of  one  dollar  and  other  good  and  valuable  consid- 
eration by  them,  the  said  Ross  &  Ross,  received  of  and  from  the 
said  Bentley,  have  assigned,  transferred  and  set  over,  and  do  here- 
by assign,  transfer  and  set  over,  to  said  Bentley  one-third  of  their 
said  claim  in  said  suit  and  one-third  of  any  final  judgment  which 
may  be  entered  in  their  favor  in  said  suit  and  one-tliird  of  any 
settlement  or  compromise  of  said  claim,  meaning  and  intending 
hereby  that  after  payment  of  "all  court  costs,  attorney's  and  sten- 
ographer's fees  and  expert  witness'  fees,  also  printing  of  briefs 
and  other  necessary  expenses  and  obligations,  deducting  the  same 
from  the  amount  of  the  final  judgment  in  said  suit  or  settlement 
thereof,  one-third  of  the  balance  remaining  shall  belong  to  and  be 
the  property  of  said  Bentley,  and  he  may  receive  and  recover  the 
same  by  suit  or  otherwise. 

"Witness  the  hands  and  seals  of  the  parties  the  day  and  year 
first  above  written.  Ross  &  Ross, 

By  W.  J.  Ross. 

"Subscribed  and  sworn  to  before  me  this  21st  day  of  Novem- 

,0'  yT  '  Ellsworth  J.  Walton,  Notary  Public." 

The  bill  further  alleged  that  when  this  assignment  was 
made  there  was  also  pending  in  said  circuit  court  a  suit 
in  trover,  the  docket  number  of  which  was  180,301,  w^here- 
in  Ross  &  Ross  sought  to  recover  from  the  city  the  value 
of  certain  machinery,  tools  and  materials  which  it  was 
claimed  the  city  had  converted  to  its  use  when  it  took  pos- 
session gf  the  water  tunnel,  and  in  which  a  judgment  for 
$5000  against  the  city  was  thereafter  rendered  by  agree- 
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ment  of  the  parties;  that  Bentley  had  no  interest  in  this 
claim  or  suit;  that  the  scrivener  by  whom  the  above  as- 
signment was  drawn,  through  inadvertence  or  mistake,  in- 
serted in  said  instrument  the  number  of  the  trover  suit 
against  the  city,  w^hereas  it  w^as  intended  by  the  parties  to 
the  assignment  that  it  should  relate  to  the  suit  in  assumpsit ; 
that  Ross  &  Ross  are  insolvent  and  financially  irresponsible ; 
that  they  have  refused  to  give  Bentley  an  order  on  the  city 
comptroller  for  the  amount  due  him  under  said  assignment 
and  now  fraudulently  pretend  that  Bentley  has  no  interest 
in  the  judgment  for  $35,000,  but  that  his  interest,  if  any, 
under  the  said  assignment  is  in  the  judgment  for  $5000 
which  was  rendered  in  the  trover  suit.  The  prayer  of  the 
amended  and  supplemental  bill  is,  that  the  said  error  or 
mistake  in  the  assignment  be  corrected  and  the  instrument 
reformed  so  as  to  truly  describe  the  suit  intended  by  the 
parties  to  be  therein  described ;  that  an  accounting  be  had 
of  the  amount  due  Bentley  under  the  assignment  as  re- 
formed and  corrected;  that  the  city  of  Chicago  be  ordered 
and  directed  to  pay  Bentley  the  amount  found  due  him  upon 
such  accounting,  and  for  general  relief. 

Upon  the  hearing  before  the  master  it  developed  that 
J.  J.  Ross,  who  was  formerly  a  member  of  the  firm  of 
Ross  &  Ross,  had  been  dead  for  a  number  of  years,  but 
that  William  J.  Ross,  the  surviving  partner,  had  continued 
to  transact  business  under  the  firm  name,  and  that  the  con- 
tracts and  suits  between  the  city  of  Chicago  and  Ross  & 
Ross  were  really  contracts  and  suits  betw^een  the  city  and 
William  J.  Ross.  The  contention  of  William  J.  Ross,  as 
disclosed  by  his  answer,  by  the  evidence  produced  before 
the  master  and  by  his  brief  and  argument  in  this  court,  is, 
that  he  never  promised  or  agreed  to  give  Bentley  one-third 
of  the  net  profits  derived  from  the  tunnel  contract;  that 
the  assignment  above  set  out  w-as  obtained  from  him  with- 
out any  consideration  and  solely  by  means  of  a  threat  made 
by  one  John  McKechney  that  unless  such  assignment  was 
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executed  Bentley  would  testify  for  the  city  and  against 
Ross  in  the  assumpsit  suit  which  was  then  on  trial  in  the 
circuit  court;  that  it  was  understood  by  McKechney,  who 
obtained  the  assignment  for  Bentley,  and  by  Ross,  that  the 
assignment  was  null  and  void  because  of  the  illegal  con- 
sideration therefor  and  could  not  be  enforced,  and  that  it . 
was  agreed  between  them  that  McKechney  should  retain 
possession  of  the  assignment  and  should  never  part  with 
its  possession;  that  it  was  also  distinctly  understood  be- 
tween McKechney  and  Ross  when  the  latter  executed  the 
assignment,  that  it  referred  to  the  trover  suit  and  not  to 
the  suit  in  assumpsit ;  that  no  net  profits  had  been  derived 
from  the  construction  of  the  water  tunnel,  but  that  the 
work  thereon  under  the  contract  with  the  city  had  been 
carried  on  at  a  heavy  loss.  Defendant  Ross  also  claimed 
that  on  November  27,  1901,  Bentley,  in  consideration  of 
the  execution  and  delivery  to  him  of  a  promissory  note  for 
$300  by  William  J.  Ross,  released  and  discharged  Ross  & 
Ross  from  all  liability  on  accoimt  of  the  said  assignment. 
Bentley  denied  that  he  executed  this  release  and  claimed 
that  the  signature  thereto  was  a  forgery. 

The  master  to  whom  the  cause  was  referred  to  take  the 
evidence  and  report  the  same,  together  with  his  conclusions 
upon  the  law  and  facts,  filed  his  report,  in  which,  after  an 
elaborate  discussion  of  the  evidence,  all  the  material  issues 
of  fact  were  found  in  favor  of  the  complainant,  Bentley. 
The  master  also  found  that  the  net  amount  of  the  judg- 
ment in  the  assumpsit  suit,  after  paying  all  expenses  in- 
curred therein  by  Ross,  was  $16,490.33,  of  which  Bent- 
ley was,  under  his  assignment,  entitled  to  $5496.77,  and 
recommended  that  a  decree  be  entered  in  accordance  with 
his  findings  and  conclusions  and  with  the  prayer  of  the 
amended  and  supplemental  bill.  Upon  this  report  the  court 
entered  a  decree  finding  the  facts  as  reported  by  the  mas- 
ter, reforming  and  correcting  the  assignment  by  changing 
the  figures  180,301  therein  to  180,302,  allowing  $1016.50 
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to  the  master  for  his  services,  and  providing  that  $550 
thereof,  which  had  been  paid  to  the  master  by  Bentley,  be 
taxed  as  costs  and  re-paid  to  Bentley  out  of  the  moneys 
in  the  possession  of  the  city  of  Chicago,  and  ordering  the 
city  of  Chicago,  in  addition  to  the  sums  so  taxed  as  costs, 
to  pay  to  Bentley,  out  of  the  moneys  in  its  possession,  the 
sum  of  $5496.77  due  him  under  the  assignment  of  Novem- 
ber II,  1 90 1.  William  J.  Ross  prosecuted  an  appeal  to  the 
Appellate  Court  for  the  First  District,  where  the  decree  of 
the  circuit  court  was  affirmed.  The  cause  has  been  brought 
to  this  court  by  writ  of  certiorari  granted  upon  the  petition 
of  William  J.  Ross. 

It  is  first  insisted  on  behalf  of  the  plaintiff  in  error  that 
the  great  weight  of  the  evidence  shows  that  plaintiff  in  er- 
ror never  promised  to  give  defendant  in  error  one-third  of 
the  net  profits  of  the  tunnel  contract,  but  that  the  assign- 
ment to  Bentley  was  executed  without  any  lawful  consid- 
eration. At  the  hearing  before  the*  master  a  large  number 
of  witnesses  were  examined  and  a  great  mass  of  testimony 
taken,  consisting,  when  transcribed,  of  1274  typewritten 
pages.  The  testimony  on  behalf  of  the  respective  parties 
was  sharply  conflicting  and  contradictory.  To  arrive  at  a 
correct  determination  of  the  questions  involved  it  is  nec- 
essary to  determine  in  whose  favor  the  evidence  prepon- 
derates on  four  or  five  different  questions.  It  would  be 
impossible  witliin  the  scope  of  this  opinion  to  discuss  and 
analyze  all  the  testimony  bearing  upon  these  various  ques- 
tions, and  we  will  not  attempt  to  do  that.  The  master 
found  with  the  defendant  in  error  on  every  material  issue 
in  the  case.  The  findings  of  the  master  were  adopted  by 
the  chancellor  upon  the  hearing  of  exceptions  to  the  report 
of  the  master  and  a  decree  was  entered  in  accordance  with 
those  findings.  This  decree  has  been  affirmed  by  the  judg- 
ment of  the  Appellate  Court.  We  have  made  a  painstaking 
examination  of  the  whole  record  and  are  of  the  opinion 
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that  a  clear  preponderance  of  the  evidence  supports  the 
findings  of  the  master  in  every  particular. 

As  to  whether  the  contract  of  May,  1897,  which  the 
defendant  in  error  contends  was  made  between  himself 
and  William  J.  Ross,  was  entered  into  as  claimed  depends 
largely  upon  the  testimony  of  the  defendant  in  error  and 
Ross,  although  other  testimony  was  introduced  by  both 
parties  as.  bearing  upon  the  question.  The  master  made 
two  reports.  By  the  first  report,  filed  in  October,  1904,  he 
did  not  specifically  find  whether  this  oral  contract  had  been 
made  between  the  parties,  consequently  the  matter  was  re- 
referred,  with  directions  to  "clearly  find,  from  a  considera- 
tion of  all  the  evidence  heretofore  introduced  before  said 
master,  that  such  an  agreement  between  said  Bentley  and 
Ross  was  or  was  not  made."  The  master  thereupon  filed 
a  supplemental  report,  in  which  he  found  that  in  the  month 
of  May,  1897,  the  plaintiff  in  error  agreed  with  the  defend- 
ant in  error  that  if  the  latter  would  continue  to  act  as 
superintendent  of  the  tunnel  work  he  would  give  him  $150 
a  month  and  one-third  of  the  net  profits  of  the  tunnel  con- 
tract, and  also  reported  that  after  a  full  consideration  of 
all  the  evidence  he  was  convinced  that  defendant  in  error's 
testimony  was  more  reliable  than  that  of  plaintiff  in  error 
and  that  the  evidence  in  his  behalf  was  more  credible  than 
that  offered  on  behalf  of  the  plaintiff  in  error.  This  con- 
clusion is  amply  supported  by  the  evidence. 

The  facts  proven  so  thoroughly  discredit  the  testimony 
of  plaintiff  in  error  that  we  feel  warranted  in  disregarding 
it  altogether,  except  where  it  is  corroborated  by  other  cred- 
ible evidence.  The  facts  which  tend  to  discredit  his  testi- 
mony are  many,  but  it  will  only  be  necessary  to  refer  to 
two  circumstances  to  show  the  character  of  it. 

During  the  progress  of  the  trial  of  the  assumpsit  suit 
against  the  city,  according  to  the  testimony  of  defendant 
in  error,  he  reminded  plaintiff  in  error  that  their  contract 
made  in  May,  1897,  had  never  been  reduced  to  writing  and 
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requested  that  the  same  be  done,  as  the  defendant  in  error 
was  about  to  leave  Chicago  for  the  State  of  California  on 
account  of  the  failing  health  of  some  member  of  his  family. 
Plaintiff  in  error  agreed  that  the  contract  should  be  reduced 
to  writing  and  requested  McKechney  to  draw  up  an  assign- 
ment to  defendant  in  error  of  one-third  interest  in  the  as- 
sitmpsit  suit,  giving  to  McKechney  the  substance' of  what 
the  assignment  was  to  contain.  Plaintiff  in  error  was  a 
member  of  the  Order  of  Elks,  and  when  McKechney  in- 
formed him  that  he  had  the  assignment  prepared,  plaintiff 
in  error  took  him  to  a  clubroom  of  the  Elks  lodge,  where 
he  inspected  the  assignment  which  McKechney  had  drawn. 
He  was  not  satisfied  with  its  terms,  and,  taking  a  sheet  of 
the  Elks  stationery,  he  made  a  pencil  memorandum  of  what 
he  thought  the  assignment  should  contain.  After  reading 
the  memorandum  thus  made  by  plaintiff  in  error,  McKech- 
ney pointed  out  to  him  that  it  was  substantially  and  in  ef- 
fect the  same  as  the  assignment  which  McKechney  had 
prepared.  After  having  McKechney  interline  one  word  in 
his  draft  of  the  assignment  plaintiff  in  error  agreed  that 
they  were  substantially  the  same  and  executed  the  assign- 
ment drawn  by  McKechney,  thus  interlined.  McKechney, 
by  agreement  of  the  parties,  was  to  hold  the  original  as- 
signment until  the  suit  had  been  finally  determined.  Upon 
leaving  the  Elks  clubroom  on  this  occasion,  McKechney 
took  with  him,  together  with  the  assignment,  this  pencil 
memorandum  which  had  been  made  by  the  plaintiff  in  er- 
ror. Upon  the  hearing  of  this  cause  this  pencil  memoran- 
dum was  produced  by  the  defendant  in  error,  and  upon  its 
presentation  to  plaintiff  in  error  while  oruthe  witness  stand 
he  denied  that  he  had  ever  seen  it  before  or  that  it  was  in 
his  handwriting.  As  the  consideration  for  the  giving  of 
this  assignment  was  one  of  the  questions  in  dispute,  the 
authenticity  of  this  pencil  memorandum  became  highly  im- 
portant. The  proof  shows  conclusively  that  this  memoran- 
dum is  in  the  handwriting  of  the  plaintiff  in  error,  Ross, 
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and  that  it  was  drawn  under  the  circumstances  detailed  by 
McKechney.  A  number  of  witnesses  were  produced  by  the 
defendant  in  error  who  were  familiar  with  the  handwriting 
of  Ross,  and  they  all  testified  that  it  was  in  his  handwrit- 
ing. Handwriting  experts  were  called  to  the  stand,  who 
testified  that  from  a  comparison  of  the  samples  of  the  con- 
ceded handwriting  of  Ross  this  pencil  memorandum  was 
written  by  him.  On  the  other  hand,  plaintiff  in  error  pro- 
duced witnesses  who  testified  that  they  were  acquainted 
with  his  handwriting  and  that  this  memorandum  was  not 
written  by  him,  but  these  witnesses  also  testified,  when 
samples  of  the  conceded  handwriting  of  Ross  were  pre- 
sented to  them,  that  those  were  not  in  his  handwriting. 
The  non-expert  witnesses  for  defendant  in  error,  on  the 
other  hand,  recognized  each  specimen  of  handwriting  con- 
ceded to  be  that  of  plaintiff  in  error  unhesitatingly,  and  just 
as  unhesitatingly  declared  every  specimen  which  was  not  in 
the  handwriting  of  Ross  not  to  be  his  handwriting.  Plain- 
tiff in  error  also  produced  a  handwriting  expert  who  not 
only  pronounced  the  memorancjum  not  to  be  in  the  hand- 
writing of  plaintiff  in  error,  but  just  as  readily  declared 
that  certain  conceded  specimens  of  his  handwriting  were 
not  written  by  him.  The  conclusion  is  inevitable  that  the 
plaintiff  in  error  deliberately  denied  his  own  handwriting 
in  order  to  escape  the  consequences  of  the  effect  of  admit- 
ting that  McKechney  had  drawn  the  assignment  according 
to  the  instructions  given  him  by  the.  plaintiff  in  error. 

Another  instance  of  where  the  testimony  of  the  plain- 
tiff in  error  was  wholly  discredited  on  a  material  matter 
was  in  reference  to  the  release  which  he  claimed  had  been 
executed  by  defendant  in  error  on  the  evening  of  the  day 
the  verdict  was  returned  by  the  jury  in  the  assumpsit  suit. 
The  assignment  to  the  defendant  in  error  of  a  one-third 
interest  in  that  suit  was  dated  November  ii,  1901,  and  was 
executed  about  that  time.  The  verdict  was  returned  on  No- 
vember 27,  1901*     On  the  hearing  before  the  master  the 
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plaintiff  in  error  produced  and  offered  in  evidence  a  pre- 
tended release  which  he  claimed  had  been  executed  by  the 
defendant  in  error,  and  which  was  as  follows : 

"Chicago,  November  2ph,  IQ02. 
"In  consideration  of  Ross  &  Ross  giving  me  a  promissory  note 
for  three  hundred  dollars  at  three  months,  the  same  being  a  can- 
cellation of  all  claims  of  every  kind  which  I  may  have  against 
Ross  &  Ross,  the  said  promissory  note  being  dated  27th  of  No- 
vember,   1002.  T     ^     T>-.-«,-« 

'    ^  jNo.  Bentley. 

Witnesses:     W.  J.  Ross,  Kermeth  Ross." 

The  evidence  shows  that  this  release  was  dated  Novem- 
ber 27,  1902,  but  that  at  the  time  of  the  hearing  the  last 
figure  "2"  in  the  date  line  had  become  so  obliterated  by 
reason  of  a  fold  in  the  paper  crossing  that  figure  that  it 
was  impossible,  without  the  aid  of  a  magnifying  glass,  to 
determine  whether  it  was  a  figure  i  or  2.  In  the  body  of 
the  instrument,  however,  in  describing  the  promissory  note 
which  is  alleged  to  have  been  executed  simultaneously  with 
this  release,  the  date  is  plainly  1902.  The  plaintiff  in  error 
and  Kenneth  Ross,  his  brother,  who  signed  the  release  as  a 
witness,  both  testified  that  they  met  Bentley  at  a  saloon  at 
the  corner  of  Clark  and  Washington  streets,  in  the  city  of 
Chicago,  between  4:30  and  5  o'clock  on  the  afternoon  of 
November  27,  1901,  and  that  shortly  thereafter  the  three 
men  went  to  the  saloon  of  Al  Kuhns,  at  273  Dearborn 
street,  where  Bentley  executed  the  release  about  six  o'clock. 
Welbasky,  a  saloon-keeper,  and  Hicks,  a  bar-tender,  testified 
that  they  also  witnessed  the  execution  of  this  release,  all 
of  the  witnesses  except  Hicks  testifying  that  Bentley  was 
present  and  executed  it.  Hicks,  at  the  time  of  the  hear- 
ing, was  not  able  to  positively  identify  the  defendant  in 
error  as  the  man  who  was  there  with  plaintiff  in  error  and 
his  brother,  Kenneth  Ross.  These  witnesses  testified  that 
the  release  was  drawn  by  plaintiff  in  error  upon  the  pol- 
ished surface  of  the  saloon  bar  and  was  signed  by  the  de- 
fendant in  error  and  the  two  witnesses  upon  the  bar.  Upon 
cross-examination  plaintiff  in  error,  when  asked  specifically 
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as  to  how  the  release  was  signed  by  Kenneth  Ross,  testified 
that  he  believed  that  instead  of  signing  it  upon  the  bar 
Kenneth  Ross  placed  the  paper  upon  the  rough  glass  par- 
tition between  the  bar  and  the  cigar  counter  in  the  room, 
and  thus  signed  it.  A  very  cursory  inspection  of  this  paper 
discloses  that  the  signature  of  Kenneth  Ross  was  signed 
while  the  paper  was  lying  upon  some  rough  surface.  The 
handwriting  experts,  who  were  later  called,  testified  that  it 
appeared  to  have  been  written  upon  some  such  surface  as 
the  cloth  covering  of  a  book.  It  was  apparent  that  it  was 
not  upon  such  a  surface  as  a  polished  bar  would  present. 
Kuhns  was  called  later  by  the  defendant  in  error  and  tes- 
tified that  the  glass  partition  between  the  saloon  bar  and 
the  cigar-stand  in  his  saloon  was  composed  of  polished 
French  mirror,  and  that  there  was  no  rough  glass  any- 
where in  his  saloon  except  a  panel  in  the  front  door. 
Handwriting  experts  testified  that  the  pretended  signature 
of  defendant  in  error  to  this  paper  was  not  in  his  hand- 
writing. Defendant  in  error  himself  testified  that  on  the 
afternoon  of  November  27^  1901,  he  was  working  for  the 
city,  engaged  in  laying  brick  in  a  sewer  between  Thirty- 
ninth  and  Fifty-first  streets,  in  the  city  of  Chicago;  that 
he  worked  overtime  that  day  and  quit  work  at  about  half- 
past  five  o'clock.  The  time-keeper  for  the  city  on  this 
sewer  work  testified  that  he  kept  the  time  of  Bentley  on 
that  day,  and  that  he  commenced  work  at  eight  o'clock  in 
the  morning  on  November  27,  1901,  and  quit  work  at  5  130 
P.  M.  Two  of  defendant  in  error's  fellow-workmen  testi- 
fied to  the  same  facts,  and  testified  further  that  they  went 
home  with  defendant  in  error  on  the  Illinois  Central  rail- 
way; that  they  boarded  the  train  shortly  before  six  o'clock, 
rode  to  Randolph  street,  where  they  alighted,  and  accom- 
panied the  defendant  in  error  to  his  hotel,  at  the  corner  of 
Michigan  and  Wells  streets,  where  they  arrived  at  about  a 
quarter  past  six  o'clock.  Effort  was  made  on  the  part  of 
defendant  in  error  to  secure  the  presence  of  the  witness 
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Hicks  after  he  had  testified  for  plaintiff  in  error,  but  al- 
though subpoena  was  served  upon  him  he  did  not  respond 
but  instead  absconded  from  the  city  of  Chicago.  The  mas- 
ter and  the  chancellor  both  found  that  this  release  was  a 
forgery,  and  this  finding  is  supported  by  a  clear  preponder- 
ance of  the  evidence. 

Other  facts  shown  might  be  cited  which  tend  to  dis- 
credit the  testimony  of  the  plaintiff  in  error,  but  we  deem 
it  unnecessary  to  refer  but  to  these  two,  which  concern  ver>' 
material  features  of  the  case. 

Plaintiff  in  error  insists  that  defendant  in  error  is  dis- 
credited by  reason  of  the  fact  that  his  testimony  in  this 
cause  differs  from  that  given  by  him  on  the  trial  of  the 
assumpsit  suit  of  Ross  &  Ross  against  the  city  of  Chicago, 
in  which  he  was  a  witness.  On  the  trial  of  the  assumpsit 
suit  defendant  in  error,  who  was  called  as  a  witness  by  the 
plaintiffs  in  that  suit,  was  not  asked,  on  his  cross-examina- 
tion, whether  he  had  any  interest  in  the  event  of  the  suit, 
although  it  is  evident  that  he  created  the  impression,  with- 
out testifying  directly  to  that  fact,  that  he  did  not  have  an 
interest  in  the  event  of  that  suit.  Upon  his  cross-examina- 
tion he  testified,  as  the  records  of  that  trial  proven  here 
disclose,  that  he  was  receiving  from  the  plaintiff  in  error, 
as  superintendent  at  the  crib,  a  flat  monthly  salary,  his 
board,  and  extra  pay  for  all  brick  he  should  lay.  He  tes- 
tified before  the  master  in  this  cause  that  at  that  time 
he  was  receiving  a  flat  monthly  salary  and  his  board,  and 
nothing  more.  Defendant  in  error  did  not  attempt  to  ex- 
plain this  discrepancy  during  his  examination.  This  dif- 
ference in  the  testimony  of  the  defendant  in  error  given  in 
the  assumpsit  suit  and  given  on  the  hearing  of  this  cause 
is  not  sufficient  to  entirely  discredit  him,  nor,  assuming  that 
the  testimony  on  the  trial  in  the  assumpsit  suit  disclosed 
the  true  terms  upon  which  defendant  in  error  accepted  the 
superintendency  at  the  crib,  is  it  sufficient  to  show  that  it 
is  improbable  that  the  contract  was  made  which  defendant 
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in  error  claimed  was  entered  into  in  the  latter  part  of  May, 
1897,  and  within  a  month  after  he  had  been  employed  as 
superintendent. 

Plaintiff  in  error  also  insists  tliat  there  is  such  a  dis- 
crepancy between  the  allegations  of  the  original  bill  herein, 
which  was  sworn  to  by  the  defendant  in  error,  and  the 
amended  and  supplemental  bill,  as  to  discredit  defendant 
in  error  and  to  disclose  that  the  alleged  contract  of  May, 
1897,  was  an  afterthought.  We  cannot  give  our  assent  to 
this  proposition.  The  bill  was  originally  filed  for  the  sole 
purpose  of  enjoining  the  payment  of  the  full  amount  of 
the  judgment  to  plaintiff  in  error.  The  allegations  relied 
upon  by  plaintiflf  in  error  as  showing  a  fatal  discrepancy 
between  that  and  the  supplemental  bill  were,  in  substance, 
that  prior  to  November  11,  1901,  (the  date  of  the  execu- 
tion of  the  assignment,)  defendant  in  error  had  performed 
certain  work,  rendered  certain  services  and  laid  out  and 
expended  for  and  on  account  of  Ross  &  Ross  a  large  sum 
of  money,  which  said  work,  services  and  expenditures  of 
money  were  all  performed  and  laid  out  by  him  in  and  about 
the  business  and  at  the  request  of  Ross  &  Ross.  It  is  upon 
the  fact  that  this  bill  was  sworn  to  and  that  it  did  not  con- 
tain any  reference  to  the  alleged  contract  of  May,  1897, 
but  instead  contained  the  allegations  just  referred  to,  that 
plaintiflf  in  error  relies  in  his  contention  that  the  defendant 
in  error's  testimony  about  the  alleged  agreement  for  one- 
third  of  the  net  profits  of  the  tunnel  contract  was  an  after- 
thought, invented  by  him  after  he  had  filed  his  original  bill. 
When  it  is  borne  in  mind  that  the  bill  was  one  for  injunc- 
tion, only,  and  not  for  the  reformation  of  the  assignment, 
the  allegations  of  the  original  bill  will  not  bear  the  inter- 
pretation placed  upon  them  by  the  plaintiflf  in  error  or  war- 
rant the  deductions  made.  Those  allegations,  while  not  as 
specific  as  they  might  have  been,  are  such  as  might  have 
been  drafted  by  any  careful  lawyer  acquainted  with  all  the 
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facts,  and  they  stated  the  facts  with  sufficient  accuracy  to 
warrant  its  being  sworn  to  by  the  complainant. 

Plaintiff  in  error  does  not  deny  the  execution  of  the 
assignment  which  is  sought  to  be  corrected  by  this  bill. 
He  does  claim,  however,  that  he  executed  the  assignment, 
not  of  his  own  free  will,  but  as  the  result  of  threats  made 
to  him  by  McKechney  that  unless  he  did  execute  this  as- 
signment defendant  in  error  would  go  over  to  the  city  and 
testify  against  him.  At  the  time  plaintiff  in  error  claimed 
these  threats  were  made  defendant  in  error  had  already 
testified  in  his  behalf  and  had  been  on  the  stand  for  the 
greater  part  of  three  days.  The  case  was  almost  finished 
at  the  time  of  the  execution  of  the  assignment  and  the  city 
had  virtually  closed  its  defense.  Defendant  in  error  testi- 
fied that  he  requested  plaintiff  in  error  to  reduce  to  writing 
their  oral  agreement  made  in  May,  1897,  and  that  he  agreed 
to  do  so.  McKechney  testified  to  the  same  effect,  and  their 
testimony  is,  that  thereupon  the  plaintiff  in  error  requested 
McKechney  to  draft  an  assignment  for  him  and  gave  him 
the  substance  of  the  matter  to  be  contained  in  the  assign- 
ment. A  preponderance  of  the  evidence  show^s  that  the 
assignment  was  executed  for  the  purpose  of  reducing  the 
prior  oral  agreement  to  writing,  and  not  for  the  purpose  of 
preventing  Bentley  from  testifying  on  behalf  of  the  city 
and  against  Ross  &  Ross. 

Plaintiff  in  error  contends,  however,  that  if  this  as- 
signment should  be  reformed,  inasmuch  as  it  was  made  to 
reduce  to  writing  the  prior  oral  agreement,  it  should  be 
reformed  so  as  to  express  that  oral  agreement  and  give 
defendant  in  error  an  interest  in  one-third  of  the  net  profits 
of  the  tunnel  contract  instead  of  an  assignment  of  a  one- 
third  interest  in  the  judgment  obtained  in  the  assumpsit 
suit.  While  it  is  true  that  as  this  assignment  is  drawn  it 
does  not  state  the  prior  oral  agreement  in  the  terms  of  that 
agreement  and  to  that  extent  is  not  a  reduction  of  that 
agreement  to  writing,  it  is  apparent  from  all  the  circum- 
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stances  surrounding  this  transaction  that  the  parties  elected 
to  treat,  and  did  treat,  the  amount  involved  in  the  assump- 
sit suit  of  Ross  &  Ross  against  the  city  as  representing  the 
net  profits  of  the  tunnel  contract,  or,  at  least,  that  they 
elected  to  substitute  for  the  net  profits  of  the  tunnel  contract 
whatever  amount  should  be  secured  from  the  city  as  a  re- 
sult of  that  suit.  That  this  is  true  is  evidenced  by  the  fact 
that  the  plaintiff  in  error  himself  stated  to  McKechney  the 
matter  which  was  to  be  contained  in  the  assignment,  and 
defendant  in  error  accepted  the  assignment  as  satisfactory 
upon  its  execution.  The  existence  of  the  pencil  memoran- 
dum above  referred  to,  drawn  by  plaintiff  in  error  at  the 
Elks  clubroom,  leaves  no  doubt  as  to  the  substance  of  the 
instructions  given  by  the  plaintiff  in  error  to  McKechney 
in  reference  to  drafting  the  assignment.  That  pencil  mem- 
orandum is  as  follows : 

"We  agree  to  pay  John  Bentle)^  one-third  of  any  amount  which 
may  be  due  Ross  &  Ross  after  final  judgment  in  the  final  court  of 
resort.  Certain  obligations  and  undertakings  have  already  been 
entered  into  by  Ross  &  Ross,  and  it  may  be  found  necessary  to 
enter  into  further  obligations  and  undertakings  to  carry  the  suit 
through  to  a  final  settlement,  and  after  payment  of  said  obliga- 
tions and  undertakings  the  remaining  amount  shall  be  divided, 
one-third  Jcrfin  Bentley,  two-thirds  Ross  &  Ross.  And  it  is  fur- 
ther agreed  that  this  agreement  shall  be  held  in  the  custody  of 
Mr.  John  McKechney,  of  the  city  of  Chicago,  as  trustee,  until  a 
final  adjustment  is  had." 

Having  elected  to  treat  the  amount  involved  in  the  as- 
sumpsit suit  against  the.  city  as  representing  or  standing  in 
lieu  of  the  net  profits  of  the  tunnel  contract,  plaintiff  in 
error  cannot  now  be  heard  to  contend  that  this  assignment 
should  be  reformed  in  that  respect. 

In  this  connection  plaintiff  in  error  insists  that  the  bill 
should  have  alleged  that  the  tunnel  contract  was  completed 
at  a  profit,  and  that  the  burden  was  upon  the  defendant  in 
error  to  show  the  amount  of  such  profits  before  he  was  en- 
titled to  a  reformation  of  the  assignment,  and  also  that  the 
court  erred  in  excluding  evidence  offered  by  the  plaintiff 
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in  error  to  the  effect  that  he  made  no  net  profits  out  of  the 
tunnel  contract  but  said  contract  was  completed  at  a  great 
loss  to  him.  For  the  reasons  just  above  given  the  bill  was 
not  defective  in  the  particulars  pointed  out,  and  no  error 
was  committed  in  excluding  the  offered  testimony. 

Plaintiff  in  error  contends  that  the  claim  of  the  defend- 
ant in  error  is  so  inequitable  that  he  should  not  be  afforded 
relief  in  a  court  of  chancery,  and  points  out  that  by  the 
decree  of  the  circuit  court  defendant  in  error,  in  addition 
to  his  wages  of  $150  a  month  and  board,  is  awarded  the 
sum  of  $5496.77  for  eight  months'  work.  At  the  time  of 
his  employment  as  superintendent  at  the  crib,  in  May,  1897, 
defendant  in  error  was  employed  by  plaintiff  in  error  in 
the  capacity  of  a  foreman  of  bricklayers.  According  to  the 
letters  of  plaintiff  in  error  found  in  the  record,  the  work 
was  progressing  in  a  very  unsatisfactory  manner.  On  May 
4,  1897,  plaintiff  in  error  wrote  defendant  in  error  offering 
him  the  position  of  superintendent  of  the  crib  and  putting 
him  in  full  charge  of  the  work,  and  explaining  to  him  how 
unsatisfactorily  the  work  had  been  progressing  theretofore 
and  expressing  the  hope  and  belief  that  the  defendant  in 
error  would  be  able  to  get  the  work  better  organized  and 
straighten  out  the  difficulty.  He  offered  him  $150  a  month 
and  his  board,  and  suggested  that  this  might  lead  to  some- 
thing better.  On  May  20  he  again  wrote  defendant  in  er- 
ror, telling  him  that  he  had  not  visited  the  crib  since  the 
defendant  in  error  had  been  made  superintendent,  for  the 
reason  that  he  did  not  want  it  said  that  defendant  in  er- 
ror had  not  handled  the  job  wholly  himself.  In  this  letter 
he  gave  explicit  directions  as  to  how  he  would  like  to  have 
the  work  carried  on,  and  told  him  he  would  see  him  per- 
sonally within  a  few  days.  Three  or  four  days  after  re- 
ceiving this  letter  tlie  plaintiff  in  error  visited  defendant  in 
error  at  the  crib,  at  which  time  he  complimented  him  upon 
having  gotten  everything  working  in  good  shape  On  that 
occasion  defendant  in  error  informed  plaintiff  in  error  that 
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he  did  not  desire  to  hold  the  position  of  superintendent  any 
longer;  that  it  meant  a  twenty- four  hour  day;  that  the 
responsibility  was  great,  and  that  he  could  receive  more 
wages  by  working  at  his  trade.  Thereupon  the  plaintiff  in 
error  urged  him  to  continue,  telling  him  he  would  give  him 
$150  a  month  toward  his  expenses  and  would  give  him 
one-third  of  the  net  profits  of  the  work  for  hi«  brains  and 
labor.  This  proposition  defendant  in  error  testified  he  ac- 
cepted. Under  this  arrangement  he  continued  as  superin- 
tendent at  the  crib  imtil  the  following  January,  when  the 
city  took' over  the  work.  The  consideration  for  this  agree- 
ment was  sufficient,  and  under  the  circumstances  it  cannot 
be  said  that  it  is  so  inequitable  that  a  court  of  chancery 
will  not  afford  relief. 

It  is  urged  that  having  in  1901  executed  the  release 
dated  November  27,  1902,  defendant  in  error  is  not  en- 
titled to  the  relief  sought.  As  already  pointed  out,  the  evi- 
dence clearly  discloses  this  release  to  be  a  forgery,  and  it 
is  entitled  to  no  weight  or  consideration  whatever. 

Plaintiff  in  error  contends  that  at  the  time  the  assign- 
ment was  executed  by  him  the  insertion  of  the  number  of 
the  trover  suit  instead  of  the  number  of  the  assumpsit  suit 
was  deliberate,  both  on  the  part  of  himself  and  McKech- 

« 

ney,  and  that  it  was  done  for  the  pijrpose  of  deceiving  the 
defendant  in  error,  who,  according  to  the  contention  of  the 
plaintiff  in  error,  was  by  means  of  threats  compelling  him 
to  execute  this  assignment  to  prevent  the  defendant  in  er- 
ror from  testifying  against  him.  This  contention  is  not 
supported  by  the  evidence.  It  is  clear  from  a  preponder- 
ance of  the  testimony  that  the  parties  intended  to  make  the 
assignment  apply  to  the  assumpsit  suit  and  not  to  the  trover 
suit,  and  that  the  number  of  the  trover  suit  was  inserted 
in  the  assignment  by  mistake  and  under  such  circumstances 
as  entitles  defendant  in  error  to  have  the  instrument  cor- 
rected in  that  respect.  The  instrument  itself,  aside  from 
the  recital  of  the  case  number,  bears  conclusive  evidence 
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that  it  relates  to  the  matter  involved  in  tlie  assumpsit  suit, 
for  it  recites  that  the  interest  assigned  is  in  a  claim  against 
the  city  for  damages  under  a  contract  for  the  construction 
of  the  water  tunnel. 

The  five  material  questions  of  fact  involved  in  this 
case, — (i)  whether  Ross  agreed  to  give  Bentley  one-third 
of  the  net  profits  of  the  tunnel  contract  in  consideration 
of  Bentley  continuing  as  superintendent;  (2)  whether  the 
assignment  in  question  was  executed  in  order  to  reduce  to 
w-riting  the  prior  oral  agreement;  (3)  w^hether  the  pencil 
memorandum  of  the  assignment  was  written  by  W.  J.  Ross; 

(4)  whether  the  general  number  of  the  trover  suit  was  in- 
corporated in  said  assignment  instead  of  the  general  num- 
ber of  the  assumpsit  suit  by  a  mistake  of  the  parties;   and 

(5)  whether  Bentley  executed  the  release  of  November  27, 
1 90 1, — were  all  resolved  by  the  master  in  chancery  in  favor 
of  the  defendant  in  error,  and  the  decree  of  the  circuit 
court  on  each  of  those  questions  is  supported  by  a  prepon- 
derance of  the  evidence. 

Plaintiff  in  error  objects  to  the  fees  allowed  the  master. 
The  original  report  of  the  master  was  filed  October  12, 
1904.  With  this  report  was  filed  no  statement  or  note 
w'hatever  of  the  master's  fees,  the  report  in  that  respect 
being  simply  a  memorandum   following  the  signature  of 

the  master,  as  follows:     "Master's  fees,  $ ,  paid  by 

'*  It  appears  from  a  conversation  had  be- 
tween the  solicitors  for  the  parties  at  the  time  the  decree 
was  submitted  to  the  court,  which  is  preserved  ip  the  rec- 
ord by  a  certificate  of  evidence,  that  prior  to  the  filing  of 
his  report  the  master  had  required  the  defendant  in  error 
to  advance  to  him  the  sum  of  $550  and  the  plaintiff  in  er- 
ror to  advance  the  sum  of  $466.50  to  apply  on  his  fees.  It 
does  not  appear  that  the  master's  fees  had  been  determined 
by  the  court  prior  to  their  payment,  but  these  amounts 
seem  to  have  been  arbitrarily  fixed  by  the  master  and  pay- 
ment required  before  the  report  would  be  filed.    By  its  de- 
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cree  the  court  found  that  the  sum  of  $1016.50,  being  the 
total  of  the  amounts  paid  by  the  respective  parties,  was  a 
fair  and  reasonable  compensation  for  the  services  rendered 
by  the  master,  and  that  sum  was  allowed  to  the  master. 
The  decree  further  ordered  that  the  sum  of  $550  paid  to 
the  master  by  defendant  in  error  be  taxed  as  a  part  of  the 
costs  and  be  re-paid  to  the  defendant  in  error  out  of  the 
moneys  then  in  the  possession  of  the  city  of  Chicago.  At 
the  time  the  decree  was  submitted  for  entry,  solicitor  for 
plaintiff  in  error  objected  to  the  amount  of  the  master's  fees 
as  being  unreasonable  and  excessive.  The  court  being  of 
the  opinion  that  the  fee  was  a  reasonable  and  proper  one, 
entered  the  decree  accordingly.  The  plaintiff  in  error  now 
urges  that  the  master's  fees  were  improperly  allowed  for 
the  reason  that  they  were  not  itemized  as  required  by  law. 
Defendant  in  error  insists  that  inasmuch  as  the  plaintiff  in 
error  only  objected  to  the  master's  fees  in  the  trial  court 
for  the  reason  that  they  were  unreasonable  and  excessive, 
he  cannot  be  heard  now  to  object  on  the  sole  ground  that 
they  were  not  itemized,  and  inasmuch  as  the  only  ground 
urged  in  the  Appellate  Court  was  that  the  fees  were  not 
itemized,  he  cannot  now  be  heard  to  say  that  they  were 
imreasonable  and  excessive. 

The  master  made  no  claim  whatever  for  fees  in  con- 
nection with  his  report.  The  claim  of  the  master  for  fees 
should  show  the  time  he  was  necessarily  employed  in  the 
examination  of  questions  of  law  and  fact  and  in  preparing 
his  report,  and  if  the  parties  who  are  called  upon  to  pay 
the  demands  of  the  master  object  to  the  claim  as  presented 
he  should  be  required  to  support  his  claim  with  proof,  and 
the  proof  so  produced  should  show  the  services  rendered, 
the  time  actually  and  necessarily  devoted  to  the  work,  and 
such  other  facts  as  would  enable  the  court  to  intelligently 
determine  the  rights  of  the  parties.  (Fitchburg  Steam  En- 
gine Co,  V.  Potter,  211  111.  138.)  It  would  be  impossi- 
ble for  the  court  to  pass  upon  an  objection  that  the  fees 
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claimed  were  unreasonable  and  excessive  without  having 
before  it  an  itemized  statement  of  the  fees  claimed.  An 
objection,  in  a  case  where  the  master  presents  his  claim  in 
a  lump  sum,  on  the  ground  that  it  is  unreasonable  and  ex- 
cessive would  necessarily  include  an  objection  that  the  fees 
were  not  itemized.  Under  the  facts  in  this  case  no  formal 
objection  can  be  considered  to  have  been  made  to  the  fees 
of  the  master.  The  master  had  presented  no  claim  for 
fees,  and  there  was  nothing  before  the  court  for  decision 
or  upon  which  a  ruling  was  required.  Counsel  could  not 
object  to  a  mere  announcement  of  the  court  as  to  what  the 
decree  should  contain  in  the  way  of  an  allowance  to  the 
master.  The  solicitor  for  plaintiff  in  error  was  contending, 
in  an  informal  way,  to  the  court  that  the  proposed  fees 
were  excessive.  If  that  was  to  be  treated  as  a  formal  ob- 
jection it  became  the  duty  of  the  court  to  require  the  mas- 
ter to  prove  up  his  fees,  which  would  necessarily  include 
itemizing  them.  There  is  no  force  in  the  contention  that 
by  thus  objecting  to  the  chancellor  that  the  fees  proposed 
to  be  allowed  were  unreasonable  and  excessive,  plaintiff  in 
error  thereby  waived  his  right  in  the 'Appellate  Court,  and 
in  this  court,  to  say  that  the  fees  were  not  itemized  as  re- 
quired by  law.  It  is  apparent  that  plaintiff  in  error  objected 
to  each  provision  of  the  decree  which  was  adverse  to  his 
interests,  and  it  was  not  necessary  that  he  make  specific  ob- 
jection to  the  master's  charge  for  fees  in  order  to  raise  the 
question  in  the  Appellate  Court  and  in  this  court,  {Wirz- 
hicky  Y,  Dranicki,  235  111.  106;  Keuper  v.  Mette,  239  id. 
586.)  As  the  master  presented  no  claim  for  fees,  it  was 
error  for  the  court  to  allow  anything  except  the  statutory' 
fees.  The  testimony  reported  consisted  of  1274  typewrit- 
ten pages.  At  the  statutory  rate  of  fifteen  cents  per  hun- 
dred words,  estimating  275  words  per  page,  this  would 
amount  to  $525.52. 

The  decree  of  the  circuit  court  will  be  modified  by  strik- 
ing out  the  provision  allowing  and  taxing  the  master's  fees. 
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and  by  inserting  in  said  decree  in  lieu  thereof  the  following 
language:  "It  is  further  ordered  that  the  sum  of  $525.52 
be  allowed  the  master  in  chancery  for  taking  and  reporting 
testimony  at  fifteen  cents  per  hundred  words,  upon  which 
sum  shall  be  credited  $466.50  heretofore  paid  the  master 
by  the  defendant.  The  balance,  being  $59.02,  will  be  taxed 
as  costs."  In  all  other  respects  the  judgment  of  the  Ap- 
pellate Court  and  the  decree  of  the  circuit  court  will  be  af- 
firmed.  The  costs  in  this  court  shall  be  paid,  two-thirds  by 
plaintiff  in  error  and  one-third  by  defendant  in  error. 

Decree  modified  and  affirmed. 


John  F.  Devine,  Admr.,  Appellee,  vs.  The  Federai,  Life 

Insurance  Company,  Appellant. 

Opinion  Hied  April  ig,  ipii^^Rehearing  denied  June  y,  igii. 

1.  Speciai^  interrogatories — rvde  in  determining  whether  spe- 
cial Hnding  is  inconsistent  with  general  verdict.  In  determining 
whether  a  special  finding  is  so  inconsistent  with  the  general  ver- 
dict that  the  latter  must  be  held  to  be  controlled  by  the  former  the 
Supreme  Court  cannot  look  at  the  evidence. 

2.  Same — inconsistency  between  the  special  finding  and  gen- 
eral verdict  must  be  irreconcilable.  All  reasonable  presumptions 
will  be  indulged  in  favor  of  the  gfeneral  verdict  while  nothing  is 
presumed  in  aid  of  the  special  findings,  and  to  warrant  the  court 
in  finding  that  the  general  verdict  is  not  consistent  with  the  spe- 
cial findings  the  inconsistency  must  be  so  irreconcilable  as  to  be 
incapable  of  removal  by  any  evidence  admissible  under  the  issues. 

3.  Insurance — actual  delivery  of  a  policy  not  essential  unless 
made  so  by  the  contract.  Unless  made  so  by  the  contract  for  in- 
surance an  actual  delivery  of  the  policy  of  insurance  to  the  in- 
sured is  not  essential  to  the  validity  of  the  contract,  the  rule  in 
such  case  being  that  the  policy  becomes  binding  upon  the  insurer 
when  signed  and  forwarded  to  the  agent  who  took  the  application, 
to  be  delivered  to  the  insured. 

4.  Same — premium  on  life  insurance  policy  need  not  be  paid  in 
cash.    It  is  not  essential  to  the  validity  of  a  life  insurance  policy 
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that  the  premium  be  paid  in  cash,  and  if  so  agreed  upon  between 
the  insured  and  the  agent  the  premium  may  be  paid  by  the  giving 
of  a  note. 

5.  Same — when  default  in  payment  of  premium  note  does  not 
render  the  policy  void.  If  a  note  is  given  by  the  insured  for  the 
premium  on  a  life  insurance  policy  under  such  an  arrangement 
with  the  agent  that  the  giving  of  the  note  constitutes  an  absolute 
payment,  the  fact  that  the  insured  had  not  paid  the  note  at  the 
time  of  his  death  does  not  render  the  policy  void. 

6.  Same — when  testimony  of  a  solicitor  is  admissible.  Testi- 
mony of  a  person  employed  by  an  insurance  agent  to  solicit  in- 
surance as  to  what  representations  he  was  authorized  by  the  agent 
to  make,  and  did,  in  fact,  make,  to  a  person  whom  he  solicited,  is 
admissible  in  an  action  on  the  policy  as  tending  to  show  what  ar- 
rangements were  made'  between  the  agent  and  the  insured,  even 
though  the  witness  was  not  a  sub-agent  of  the  insurance  company 
and  did  not  take  the  application  himself  but  merely  brought  the 
agent  and  the  insured  together. 

7.  Same — when  letter  from  president  of  insurance  company  to 
the  plaintiffs  attorney  is  admissible.  In  an  action  to  recover  the 
amount  of  a  life  insurance  policy,  a  letter  from  the  president  of 
the  defendant  company  to  the  plaintiff's  attorney  stating  that  the 
company  had  the  unpaid  notes  of  the  insured  in  its  possession  is 
properly  admitted  in  evidence  as  showing  the  giving  of  the  notes 
and  as  bearing  upon  the  transaction  between  the  insured  and  the 
agent,  even  though  the  defendant  claims  the  policy  was  never  in 
force  because  not  delivered. 

8.  Same — when  evidence  that  the  agent  was  engaged  in  loan- 
ing money  is  admissible.  Where  the  person  employed  by  an  in- 
surance agent  to  get  business,  and  who  solicited  the  insured  and 
brought  the  agent  and  the  insured  together,  testifies  that  he  was 
authorized  to  represent,  and  did  represent,  to  the  insured  that  the 
agent  would  loan  money  on  the  policy  and  take  notes  for  the  loan, 
evidence  that  the  agent  was,  in  fact,  engaged  in  loaning  money  is 
admissible,  in  connection  with  the  fact  that  the  insured  executed 
and  delivered  notes  for  more  than  the  amount  of  the  premium. 

9.  Same — what  amounts  to  a  delivery  of  policy.  If  an  insur- 
ance company  sends  a  life  policy  to  its  agent  for  delivery  to  the 
insured,  and  while  the  policy  is  still  in  the  agent's  hands  an  agree- 
ment is  entered  into  between  the  agent  and  the  insured  whereby 
the  agent  is  to  retain  the  policy  as  security  for  a  debt  due  him 
from  the  insured,  there  is  a  sufficient  delivery  of  the  policy. 

10-  Instructions — party  must  point  out  defects  in  instruction. 
An  objection  that  an  instruction  does  not  state  the  law  and  that 
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it  is  misleading  and  not  applicable  to  the  facts  will  not  be  con- 
sidered where  no  particular  reason  is  pointed  out  why  the  instruc- 
tion is  so  objectionable,  no  authorities  are  cited  and  no  reference 
is  made  to  the  instruction  in  the  argument. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Mu- 
nicipal Court  of  Chicago;  the  Hon.  John  W.  Houston, 
Judge,  presiding. 

C.  A.  Atkinson,  and  H.  C.  Levinson,  for  appellant. 
Charles  R.  Napier,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  was  an  action  brought  in  the  municipal  court  of 
the  city  of  Chicago  by  John  F.  Devine,  as  administrator  of 
the  estate  of  Ralph  W.  Chance,  deceased,  against  the  Fed- 
eral Life  Insurance  Company,  to  recover  the  sum  of  $1000 
alleged  to  be  due  on  a  policy  of  insurance  claimed  to  have 
been  issued  by  the  company  to  Chance  in  his  lifetime.  The 
policy  was  dated  May  4,  1907.  Chance  was  stru<;k  and 
killed  by  a  train  of  the  Illinois  Central  Railroad  Company 
on  the  morning  of  May  30,  1907.  The  defense  to  tlie 
action  was  that  the  policy  had  never  been  in  force,  as  it 
had  not  been  delivered  to  Chance  and  he  had  never  paid 
any  part  of  the  first  premium.  The  claim  of  the  admin- 
istrator was,  that  by  an  arrangement  with  Robert  J.  Jeffs, 
the  general  agent  for  the  insurance  company  and  the  per- 
son who  secured  the  application  of  Chance,  the  policy  was 
delivered  by  the  company  to  Jeffs  for  Chance,  and  it  was 
held  by  Jeffs  to  secure  the  payment  of  three  notes  given  by 
Chance  to  Jeffs,  one  for  the  amount  of  the  first  premium, 
one  for  $50  and  one  for  $10.14.  After  the  death  of 
Chance,  and  on  June  3,  1907,  Jeffs,  who  had  held  the  pol- 
icy from  the  time  of  its  issuance  until  that  date,  returned 
it  to  the  insurance  company,  endorsed  "not  taken."     The 
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jury  found  the  issues  for  the  plaintiff  and  returned  a  ver- 
dict for  the  full  amount  of  the  policy,  $1000.  Judgment 
was  rendered  on  this  verdict  and  an  appeal  was  taken  to 
the  Appellate  Court  for  the  First  District,  where  the  judg- 
ment of  the  municipal  court  was  affirmed.  The  case  is 
brought  here  by  appeal  upon  a  certificate  of  importance. 

It  is  first  contended  that  this  judgment  should  be  re- 
versed for  the  reason  that  the  general  verdict  is  contrary 
to  certain  special  findings  of  fact  made  by  the  jury.  The 
jury  were  asked  to  answer  twelve  special  interrogatories 
which  were  submitted  to  them.  Of  the  twelve,  three  were 
so  framed  that  no  answer  was  required  by  reason  of  the 
answers  given  to  certain  others  of  the  interrogatories.  By 
the  first  interrogatory  the  jury  were  asked,  "Was  the  policy 
sued  on  in  this  action  delivered  by  the  Federal  Life  Insur- 
ance Company  to  Ralph  W.  Chance  during  his  lifetime?" 
To  this  the  jury  answered  "no,**  and  it  is  claimed  that  this 
finding  is  so  inconsistent  with  the  general  verdict  that  it 
must  be  held  to  control  the  same  and  that  the  court  should 
have  entered  judgment  for  the  appellant.  In  determining 
whether  a  special  finding  is  so  inconsistent  with  the  general 
verdict  that  the  latter  must  be  held  to  be  controlled  by  the 
former  we  cannot  look  at  the  evidence.  All  reasonable 
presumptions  will  be  entertained  in  favor  of  the  general 
verdict  while  nothing  will  be  presumed  in  aid  of  the  special 
finding  of  fact.  The  inconsistency  must  be  so  irreconcil- 
able as  to  be  incapable  of  being  removed  by  any  evidence 
admissible  under  the  issues.  (Chicago  and  Northwestern 
Railway  Co,  v.  Dunleavy,  129  111.  132.)  Applying  this 
rule,  we  find  that  there  is  no  irreconcilable  inconsistency 
between  this  special  finding  of  fact  and  the  general  verdict. 
By  its  terms  the  application  for  a  policy  of  insurance  may 
be  made  a  part  of  the  policy  itself.  The  application  may 
or  may  not  provide  that  the  insurance  shall  take  effect  only 
upon  the  delivery  of  the  policy  to  the  insured.  Unless  ex- 
pressly made  so  by  the  contract  itself,  an  actual  delivery 
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of  a  policy  of  insurance  to  the  insured  is  not  essential  to 
the  validity  of  the  contract,  and  the  rule  under  such  cir- 
cumstances is,  that  a  policy  becomes  binding  upon  the  in- 
surer when  signed  and  forwarded  to  the  insurance  broker 
to  whom  the  application  for  insurance  was  made,  to  be  de- 
livered to  the  insured.  Where  an  application  is  made  for 
insurance  there  is  no  liability  until  the  application  is  ac- 
cepted, but  the  acceptance  and  issuing  of  the  policy  com- 
plete the  contract.  (Rose  v.  Mutual  Life  Ins.  Co.  240  111. 
45.)  The  finding  of  the  jury  that  the  policy  had  never 
been  delivered  to  Chance  was  not  the  determination  of  any 
ultimate  fact,  or  of  a  fact  which  had  a  controlling  eflfect 
upon  any  ultimate  fact.  This  finding  is  not  so  inconsistent 
with  the  general  verdict  that  it  should  control,  and  the  court 
did  not  err  in  ignoring  this  finding  and  entering  judgment 
on  the  verdict. 

It  is  urged  that  special  findings  numbered  3,  5,  6,  7,  8, 
10  and  12  are  also  inconsistent  with  the  general  verdict. 
We  do  not  so  regard  them.  The  third  finding  was  that  the 
deceased  had  not  paid  the  premium  on  his  policy  in  cash; 
the  fifth,  that  he  did  execute  a  note  for  the  amount  of  the 
premium;  the  sixth,  that  the  note  was  executed  on  May 
10,  1907,  and  delivered  to  Jeflfs;  the  seventh,  that  the  note 
was  payable  in  installments  of  $2.50  each,  and  that  the 
first  installment  became  due  on  May  29,  1907;  the  eighth, 
that  Chance  did  not  pay  the  installment  falling  due  on 
May  29,  1907;  the  tenth,  that  none  of  the  installments 
mentioned  in  said  note  were  paid  during  the  lifetime  of 
Chance;  and  the  twelfth,  that  the  policy  sued  on  contained 
the  provision,  "failure  to  pay  any  premium  or  note,  or  in- 
terest thereon,  when  due,  will  forfeit,  without  notice,  the 
policy  and  all  payments  thereon,  excepting  as  herein  pro- 
vided." It  is  not  necessary  that  a  premium  on  a  policy  of 
life  insurance  should  be  paid  in  cash.  It  can  be  paid  by 
the  giving  of  a  note,  or  otherwise,  if  so  agreed  by  the 
parties.    That  Chance  executed  a  note  and  delivered  it  to 
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Jeffs,  the  agent,  for  the  amount  of  the  first  year's  premium, 
and  that  at  the  time  of  his  death  he  was  in  default  in  the 
payment  of  this  note,  would  not  necessarily  invalidate  the 
insurance  notwithstanding  the  provision  found  to  have  been 
contained  in  the  policy,  as  Jeffs  may  have  taken  the  note 
under  such  circumstances  as  would  constitute  an  absolute 
payment  of  the  premium.  A  further  reason  why  these  spe- 
cial findings  do  not  show  a  forfeiture  of  the  policy  is,  that 
by  the  twelfth  finding  the  policy  contained  a  clause  provid- 
ing for  a  forfeiture  under  certain  circumstances,  "excepting 
as  herein  provided."  What  the  exceptions  are  is  not  shown 
by  any  of  the  special  findings.  For  anything  that  is  dis- 
closed by  these  findings,  the  circumstances  may  have  been 
such  tliat  they  come  within  some  exception  contained  in  the 
policy  which  would  prevent  a  forfeiture.  As  we  view  the 
special  findings  of  the  jury,  and  testing  them  by  the  rule 
above  referred  to,  we  do  not  regard  any  of  them  as  in- 
consistent with  the  general  verdict. 

The  parties  on  both  sides  have  argued  the  facts  elab- 
orately, and  the  appellant  insists  that  under  the  facts  as 
disclosed  the  judgment  of  the  Appellate  Court  should  be 
reversed.  All  questions  of  fact  involved  have  been  finally 
determined  by  the  judgment  of  the  Appellate  Court.  We 
will  review  only  the  questions  of  law  presented. 

It  is  contended  by  appellant  that  the  court  erred  in  ad- 
mitting the  testimony  of  one  Baker,  a  witness  for  appellee. 
In  order  to  dispose  of  this  objection  it  will  be  necessary 
to  state  some  of  the  facts. 

The  appellant  company  had  its  general  offices  in  tlie 
city  of  Chicago.  Robert  J.  Jeffs  was  its  general  agent  and 
had  a  written  contract  with  the  appellant.  Jeffs  was  also 
president  of  a  corporation  known  as  the  Consolidated 
Agencies  Company,  with  offices  in  the  city  of  Chicago. 
The  witness  Baker  was  in  the  employ  of  the  Consolidated 
Agencies  Company  and  worked  under  the  immediate  direc- 
tion of  Jeffs.     Baker  testified  that  while  his  employment 
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was  nominally  by  the  corporation  and  he  gave  his  receipts 
for  his  montlily  salary  to  the  corporation,  he  was,  in  fact, 
working  for  Jeffs.  Under  his  employment  with  the  Con- 
solidated Agencies  Company  Baker  solicited  insurance  for 
Jeffs  and  brought  together  Jeffs  and  those  who  desired  to 
make  applications  for  insurance  to  appellant.  It  was  Baker 
who  first  solicited  Chance  to  apply  to  appellant  for  a  policy 
of  insurance.  He  testified  that  he  made  certain  represen- 
tations to  Chance  under  the  direction  of  Jeffs  and  that  he 
stated  to  him  only  what  Jeffs  had  instructed  him  to  state. 
Those  representations  were,  in  substance,  if  Chance  would 
take  out  a  policy  of  insurance  through  Jeffs,  that  Jeffs 
would  lend  him  money  and  would  hold  the  policy  of  insur- 
ance as  collateral  or  security  until  the  notes  given  for  the 
money  loaned  should  be  paid.  Baker  did  not  take  the  ap- 
plication of  Chance  but  did  succeed  in  bringing  Jeffs  and 
Chance  together,  and  the  application  was  taken  by  Jeffs 
and  was  sent  by  Jeffs  to  appellant.  Baker  further  testified 
that,  in  accordance  with  the  representations  he  had  made 
to  Chance  under  the  direction  of  Jeffs,  when  the  policy  of 
insurance  was  issued  by  appellant  Jeffs  made  a,  loan  to 
Chance  and  Chance  executed  and  delivered  to  Jeffs  three 
promissory  notes  payable  to  Jeffs,  one  for  the  amount  of 
one  year's  premium,  being  $30.80,  one  for  $50  and  one  for 
$10.14,  2ind  he  explained  that  the  latter  note  was  composed 
of  the  following  items:  Five  dollars,  which  was  for  a 
credit  inspection  fee,  and  $5.14,  being  one  year's  interest 
in  advance  at  the  rate  of  six  per  cent  on  the  $50  note,  the 
note  for  $30.80  and  the  five-dollar  inspection  fee. 

The  basis  of  the  objection  to  the  admission  of  the  tes- 
timony of  Baker  is,  that  in  its  contract  with  Jeffs  appellant 
authorized  Jeffs  to  hire  such  sub-agents,  only,  as  should  be 
approved  by  appellant,  and  that  it  had  never  approved  of 
the  employment  of  Baker  as  a  sub-agent,  and  therefore 
should  not  be  bound  by  any  representations  which  Baker 

made  to  the  decedent  at  the  time  the  insurance  was  solic- 
2  &  0  —  1 4 
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ited.  The  testimony  of  Baker  was  not  admissible  upon  the 
theory  that  he  was  acting  as  a  sub-agent  of  appellant  and 
could  therefore  bind  appellant  by  such  representations  as 
he  should  make  in  securing  an  application  for  a  policy  of 
insurance.  Baker  did  not  act  as  the  sub-agent  of  appellant 
in  this  transaction.  He  did  not  secure  the  application  of 
the  deceased  for  the  policy  of  insurance.  He  acted  merely 
as  the  clerk  or  agent  of  Jeffs,  making  only  such  representa- 
tions to  Chance  as  he  was  authorized  by  Jeffs  to  make. 
Acting  in  this  capacity  he  brought  the  deceased  and  Jeffs 
together  and  the  application  for  the  policy  of  insurance  was 
made  by  the  deceased,  and  w^hen  the  policy  was  issued  and 
delivered  to  Jeffs  it  was  held  by  him  in  accordance  with 
the  arrangements  made  with  Chance  both  by  Jeffs  person- 
ally and  through  the  witness  Baker.  The  testimony  of  this 
witness  was  admissible  in  order  to  show  the  nature  of  the 
contract  between  Jeffs  and  Chance  whereby  these  three  sev- 
eral notes  were  given  to  Jeffs,  and  the  policy  was  held  by 
him  for  Chance,  and  not  for  the  appellant,  instead  of  being 
delivered  into  the  manual  possession  of  Chance. 

It  is  next  objected  that  the  court  erred  in  admitting  in 
evidence  a  letter  from  the  president  of  the  insurance  com- 
pany to  the  attorney  for  appellee,  written  in  October,  1907. 
That  letter  was  written  in  response  to  one  received  by  the 
president  of  appellant  and  simply  detailed  that  Chance  had 
given  a  note  to  Mr.  Jeffs  for  the  amount  of  the  premium, 
together  with  the  other  notes  mentioned;  that  he  had  be- 
fore his  death  only  paid  the  note  for  $10.14,  had  paid  no 
part  of  either  of  the  other  two  notes  and  was  in  default 
at  the  time  of  his  death,  and  for  that  reason,  and  for  the 
further  reason  that  the  policy  had  never  been  delivered  to 
him,  the  company  was  not  liable.  The  letter  further  stated 
that  the  two  notes  for  $50  and  $30.80,  respectively,  were 
in  the  i)()ssession  of  appellant.  This  letter  was  properly 
admitted  in  evidence.  The  admission  of  the  appellant  that 
the  three  notes  testified  to  by  Baker  were  actually  given 
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by  Chance  and  delivered  to  Jeflfs  was  a  proper  fact  to  be 
proven  in  order  to  throw  light  upon  the  transaction  be- 
tween Jeffs  and  Chapce  at  the  time  the  policy  was  issued. 

It  is  also  objected  that  the  court  erred  in  admitting  tes- 
timony showing  that  Jeffs,  acting  for  himself  or  for  the 
Consolidated  Agencies  Company,  was  engaged  in  the  busi- 
ness of  loaning  money,  for  the  reason  that  appellant  had 
nothing  to  do  with  the  methods  of  business  of  Jeffs  or  the 
Consolidated  Agencies  Company  in  the  loaning  of  money. 
This  evidence  was  properly  admitted.  While  it  might  be 
said  that  appellant  had  nothing  to  do  with  the  business  of 
loaning  money  carried  on  by  Jeffs  or  by  the  Consolidated 
Agencies  Company,  it  was  a  matter  proper  to  be  shown, 
in  connection  with  the  testimony  of  Baker  as  to  the  nature 
of  the  transaction  between  Chance  and  Jeffs,  whether  Jeffs 
was  engaged,  generally,  in  that  line  of  business.  The  evi- 
dence discloses,  however,  that  under  the  contract  with  Jeffs 
appellant  did  have  some  connection  with  the  money-loaning 
business  carried  on  by  Jeffs  or  the  Consolidated  Agencies 
Company.  Attached  to  the  contract  between  Jeffs  and  ap- 
pellant, and  expressly  made  a  part  thereof,  is  an  instrument 
marked  ''Exhibit  A,'*  whereby  Jeffs  is  appointed  general 
agent  of  appellant,  with  authority  to  solicit  and  write  ap- 
plications for  life  insurance  for  appellant,  "in  connection 
with  the  loaning  of  money  by  said  second  party  [Jeffs]  in 
any  State  or  territory  where  said  company  is  admitted," 
whereby  Jeffs  is  given  the  exclusive  right  to  secure  appli- 
cations for  insurance  in  connection  with  the  loaning  of 
money  to  applicants  for  insurance,  ^ith  certain  limitations, 
and  whereby  it  is  agreed  that  appellant  shall  acknowledge 
and  consent  to  the  written  assignment  of  all  commissions 
and  renewals  and  other  profits  accruing,  under  the  terms  of 
the  contr.act,  to  the  Consolidated  Agencies  Company,  and 
shall  consider  applications  for  insurance,  under  the  terms 
of  the  contract,  which  are  secured  by  Jeffs  by  the  Consoli- 
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dated  Agencies  Company.  This  evidence  was  properly  ad- 
mitted. 

Appellant  objects  to  the  giving  of  instructions  num- 
bered I,  2  and  12.  Instruction  No.  i  was  proper.  It  told 
the  jury,  in  substance,  that  if  they  believed,  from  the  evi- 
dence, that  appellant  sent  the  policy  to  its  agent,  Jeffs,  for 
the  purpose  of  delivery  to  Chance,  and  while  the  policy 
was  still  in  the  hands  of  Jeffs  an  agreement  was  entered 
into  between  Chance  and  Jeffs  that  the  policy  should  be 
retained  by  Jeffs  as  security  for  indebtedness  due  him  from 
Chance,  such  arrangement  would,  in  law,  amount  to  a  de- 
livery of  the  policy.  Appellee  might  complain,  with  some 
reason,  of  the  giving  of  this  instruction,  for  neither  the 
application  nor  the  policy  provides  that  the  policy  shall  not 
become  operative  until  delivered  to  the  insured.  Upon  the 
theory  that  a  delivery  was  necessary  this  instruction  cor- 
rectly states  the  law. 

The  objection  to  the  second  instruction  is  that  it  does 
not  state  the  law,  that  it  is  misleading  and  is  not  applicable 
to  the  facts.  No  authorities  are  cited  and  no  point  made 
as  to  why  this  instruction  does  not  state  the  law,  is  mis- 
leading or  is  not  applicable  to  the  facts.  No  reference 
whatever  is  made  to  the  instruction  in  the  argument.  This 
objection  w-ill  not  be  considered.  As  said  in  Wickcs  v. 
IValden,  228  111.  56:  "We  have  repeatedly  held  that  if 
counsel  in  their  brief  and  argument  do  not  point  out  where- 
in an  instruction  is  erroneous  or  make  a  statement  by  which 
this  court  can  know  upon  what  basis  or  for  what  reason 
the  trial  court's  action  was  erroneous, 'it  is  no  part  of  our 
duty  to  search  for  these  errors  or  enter  upon  an  independ- 
ent investigation  of  the  court's  own  motion  in  order  to 
find  material  on  which  to  base  a  judgment  of  reversal.'* 

Objection  is  made  to  the  giving  of  the  twelfth  instruc- 
tion. That  instruction  is,  in  substance,  that  under  the  pro- 
visions of  the  policy  sued  on,  the  non-payment,  when  due, 
of  any  installment  of  a  note  given  by  the  insured  for  the 
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premium  would  render  the  policy  void,  and  that  if  the  jury 
found  that  any  installment  on  the  note  given  by  the  de- 
ceased was  not  paid,  when  due,  to  the  defendant  company 
or  its  agent,  their  verdict  must  be  for  the  defendant,  unless 
they  believed,  from  the  evidence,  that  the  note  was  given 
to  the  agent  of  the  defendant  company  and  by  him  en- 
dorsed and  delivered  to  some  person  or  corporation  other 
than  the  defendant  company.  The  note  had  been  endorsed 
by  Jeffs  to  the  Consolidated  Agencies  Company.  Appel- 
lant urges  two  objections  to  tTie  giving  of  this  instruction : 
First,  that  it  assumes  that  some  agent  of  appellant  had  au- 
thority to  endorse  and  deliver  the  note*  and  that  there  is 
no  evidence  showing  a'ny  authority  in  Jeffs,  or  any  other 
agent  of  appellant,  to  endorse  and  deliver  the  note  given 
by  Chance;  and  second,  that  under  this  instruction  the 
jury  might  find  the  appellant  liable  even  though  the  en- 
dorsement had  been  procured  by  fraud  in  which  Chance 
participated.  The  written  contract  entered  into  between  ap- 
pellant and  Jeffs,  admitted  without  objection  and  not  con- 
tradicted, is  a  complete  answer  to  the  first  objection  raised. 
As  to  the  second  objection,  there  was  no  attempt  to  prove 
that  the  endorsement  was  fraudulent  or  procured  by  any 
fraud  in  which  Chance  participated.  The  instruction  is  not 
subject  to  the  criticisms  made. 

Appellant  complains  of  other  rulings  by  the  trial  court 
which  it  contends  were  erroneous.  We  have  considered 
these  alleged  errors,  but  do  not  regard  them  of  sufficient 
importance  to  require  any  discussion  in  this  opinion. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  Appellate  Court  is  therefore  affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Vickers  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 
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Joseph  Ei^lguth,  Appellant,  vs.  Albert  G.  Ellguth 

et  al.  Appellees. 

Opinion  Hied  April  ig,  igii — Rehearing  denied  June  7,  igii. 

1.  Partition — a  party  must  sue  out  writ  of  error  if  he  desires 
whole  case  reviewed,  A  party  to  a  partition  suit  who  is  dissatis- 
fied with  the  decree  establishing  and  declaring  the  right,  title  and 
interests  of  the  respective  parties  may  not  wait  until  the  last  order 
having  reference  to  any  of  the  proceedings  is  entered  and  then 
seek,  by  appeal,  to  have  the  whoJe  case  reviewed,  as  that  can  only 
be  done  by  writ  of  error. 

2.  Appeals  and  jrrors — appeal  from  an  order  of  distribution  in 
partition  does  not  bring  up  entire  record,  A  writ  of  error  sued 
out  after  the  final  order  of  distribution  in  a  partition  case  brings 
up  the  entire  record,  but  an  appeal  taken  from  the  order  of  dis- 
tribution brings  up  only  the  order  appealed  from  and  so  much  of 
the  record  as  is  involved  in  that  order. 

3.  Same — when  a  decree  of  sale  in  partition  is  not  open  to  re- 
view, A  decree  of  sale  in  a  partition  proceeding  is  not  open  to 
review  on  appeal  from  a  subsequent  decree  confirming  the  report 
of  the  master  upon  a  re-sale  of  the  premises  and  directing  distri- 
bution, since  the  decree  of  sale  is  a  final  decree  on  that  branch 
of  the  case,  and  must  be  appealed  from  directly  or  the  record  be 
brought  up  for  review  on  writ  of  error. 

4.  Same — when  an  order  confirming  sale  cannot  be  reviewed. 
Where  the  purchaser  at  a  re-sale  of  premises  in  a  partition  pro- 
ceeding is  not  made  a  party  to  the  proceeding  or  notified  of  ob- 
jections to  the  report  of  the  sale  which  ask  that  the  sale  be  set 
aside,  the  decree  of  the  court,  in  so  far  as  it  confirms  the  sale,  is 
not  open  to  review  for  errors  not  affecting  the  jurisdiction  of  the 
court,  and  the  only  errors  which  may  be  reviewed  on  appeal  from 
the  decree  are  those  affecting  appellant's  interests  in  the  proceeds 
of  the  sale. 

5.  Same — effect  where  decree  of  distribution  refers  to  a  former 
decree  which  has  been  rendered  ineffective.  Where  a  decree  con- 
firming the  report  of  a  re-sale  in  partition  directs  distribution  of 
the  proceeds  "according  to  the  former  orders  and  decre'es  of  the 
court,"  but  the  only  decree  containing  the  directions  for  distribu- 
tion "has  been  rendered  ineffective  because  the  complainant^  who 
purchased  at  the  sale  thereunder,  failed  to  pay  the  amount  of  his 
bid,  the  second  decree  will  be  regarded,  on  appeal,  as  though  it 
embodied  the  provisions  of  the  first  decree. 
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6.  Same — when  the  appellant  is  entitled  to  complain,  on  appeal, 
that  dower  interest  was  awarded  in  gross  sum,  A  provision  in  a 
partition  decree  that  the  complainant's  dower  interest  in  certain 
premises  "should  be  figured"  on  the  valuation  of  the  premises  fixed 
by  the  commissioners  does  not  amount  to  a  finding  that  the  com- 
plainant shall  be  awarded  his  dower  interest  in  a  gross  sUm,  and 
if  the  only  provision  to  that  effect  is  in  the  decree  confirming  the 
re-sale  and  directing  distribution  of  the  proceeds,  complainant,  on 
appeal  from  the  latter  decree,  may  have  such  provision  reviewed. 

7.  DowER — court  cannot  compel  complainant  in  partition  to  ac- 
cept dower  in  gross  sum.  Under  section  39  of  the  Dower  act,  if 
the  commissioners  in  a  partition  proceeding  report  that  complain- 
ant's dower  cannot  be  assigned  by  metes  and  bounds,  it  is  the  -duty 
of  the  court  to  decree  that  dower  be  assigned  out  of  the  rents,  is- 
sues and  profits  of  the  premises,  to  be  had  and  received  by  com- 
plainant as  tenant  in  common  with  the  owners  of  the  premises,  or 
to  empanel  a  jury  to  fix  the  yearly  value  of  such  dower;  and  the 
court  cannot  compel  complainant  to  accept  dower  in  a  gross  sum. 

8.  Costs — when  an  allowance  of  costs  is  improper.  It  is  error 
for  the  court,  in  a  partition  case,  to  allow  the  solicitor's  fees  and 
stenographer's  fees  directly  to  the  solicitor  and  the  stenographer, 
and  also  to  allow  such  fees  as  costs,  without  proof  of  their  reason- 
ableness, and  the  error  may  be  availed  of  on  appeal  from  the  de- 
cree of  distribution,  where  no  other  order  or  decree  making  such 
allowance  was  entered  by  the  court. 

9.  Same — costs  in  a  partition  proceeding  should  be  assessed  in 
proportion  to  interests  of  parties.  The  costs  in  a  partition  pro- 
ceeding should  be  assessed  against  each  of  the  parties  in  propor- 
tion to  his  interest. 

Appeai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding. 

Matthew  J.  Huss,  for  appellant. 

Frank  Foster,  and  Lyman  M.  Paine,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Appellees  filed  their  bill  in  the  superior  court  of  Cook 
county  to  set  ofif  the  dower  of  Joseph  Ellguth,  appellant,  in 
the  premises  known  as  8700  Erie  avenue  and  the  undivided 
one-half  of  the  premises  known  as  8700  Commercial  avenue, 
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in  the  city  of  Chicago.  Thereafter  appellant  filed  his  bill 
in  the  circuit  court  of  Cook  county  for  the  partition  of  the 
premises  known  as  8700  Commercial  avenue.  These  two 
suits  were  consolidated  in  the  circuit  court,  and  the  superior 
court  bill  was  ordered  to  stand  as  a  cross-bill  to  the  bill 
of  appellant  for  partition.  Appellant  owned  the  undivided 
one-half  of  the  premises  known  as  8700  Commercial  ave- 
nue, had  a  dower  interest  in  the  other  undivided  one-half 
and  a  homestead  in  the  whole,  and  also  had  a  dower  inter- 
est in  the  premises  known  as  8700  Erie  avenue.  A  decree 
of  partition  was  entered  finding  the  interests  of  the  parties 
in  the  real  estate  as  stated  and  appointing  commissioners  to 
assign  dower  and  homestead  and  make  partition.  The  com- 
missioners reported,  finding  the  premises  not  susceptible  of 
partition  and  appraising  the  premises  at  8700  Commercial 
avenue  at  $7000  and  the  premises  at  8700  Erie  avenue  at 
$5250.  Appellant  filed  his  written  assent  to  the  sale  of  tlie 
premises  at  8700  Commercial  avenue  free  of  his  dower  and 
homestead.  Decree  followed,  whereby  the  master  was  or- 
dered to  sell  the  premises  at  8700  Commercial  avenue  free 
and  clear  of  the  dower  and  homestead  rights  and  interests 
of  appellant  and  that  the  dower  interest  of  appellant  in  the 
premises  at  8700  Erie  avenue  should  be  computed  upon  the 
valuation  of  $5250,  as  fixed  by  the  commissioners.  Pursu- 
ant to  this  decree  the  master  sold  the  preniises  at  8700  Com- 
mercial avenue  to  appellant  for  the  sum  of  $6050.  Appel- 
lant having  failed  to  pay  to  the  master  the  sum  bid  for  the 
premises  the  sale  was  set  aside  and  the  premises  ordered  re- 
sold, appellant  to  pay  the  expense  of  the  re-sale  and  to  be 
charged  with  any  loss  arising  therefrom.  Appellant  prayed 
and  perfected  an  appeal  from  this  order  to  the  Appellate 
Court  for  the  First  District,  but  that  appeal  was  dismissed 
for  failure  of  appellant  to  file  a  transcript  of  the  record 
in  time.  Pursuant  to  the  order  for  re-sale  of  the  premises 
the  same  were  sold  by  the  master  to  one  Stanley  Bogus- 
zewski  for  the  sum  of  $4800.    Appellant  filed  objections  to 
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the  report  of  this  sale  by  the  master  and  asked  that  the  sale 
be  set  aside.  The  objections  were  overruled,  report  of  the 
master  approved  and  the  master  directed  to  execute  and  de- 
liver deed  to  the  purchaser.  This  decree  also  contained  an 
order  for  payment  of  costs  and  for  distribution  of  the  pro- 
ceeds of  the  sale.  From  this  decree  appellant  prayed  and 
was  allowed  an  appeal  to  this  court. 

Appellant  assigns  error  on  the  whole  of  this  record  and 
insists  that  this  appeal  brings  up  the  whole  record  for  re- 
view. Appellees  contend,  on  the  other  hand,  that  the  only 
matter  presented  for  review  by  this  appeal  is  the  order  of 
the  court  approving  and  confirming  the  sale  by  the  master 
in  chancery  and  directing  the  issuance  of  a  deed  and  for 
distribution,  and  have  confined  their  brief  and  argument  to 
that  question  alone. 

Appellant,  in  support  of  his  contention  that  the  whole 
record  is  here  for  review,  cites  the  case  of  Carter  v.  Penn, 
99  111.  390.  That  was  a  writ  of  error  sued  out  of  this  court 
to  bring  up  for  review  the  record  of  the  circuit  court  of 
St.  Clair  county.  A  writ  of  error  sued  out  after  the  final 
order  of  distribution  in  a  partition  case  brings  up  the  en- 
tire record  for  review,  but  an  appeal  taken  from  the  order 
of  distribution  does  not  bring  up  the  entire  record  for 
review,  but  presents  for  the  consideration  of  the  court  to 
which  the  appeal  is  taken,  only  the  order  appealed  from  and 
so  much  of  the  record  as  is  involved  in  that  order.  (Drum- 
mer  Creek  Drainage  District  v.  Roth,  244  111.  68.)  A  party 
dissatisfied  with  a  decree  in  a  partition  suit  which  estab- 
lishes and  declares  the  right,  title  and  interest  of  the  re- 
spective parties  may  not  wait  until  the  last  order  having 
reference  to  any  of  the  proceedings  in  the  case  is  entered 
and  by  an  appeal  therefrom  bring  the  whole  case  up  for 
review.  That  can  only  be  done  by  writ  of  error.  If  he  is 
dissatisfied  with  the  decree  of  the  court  as  to  the  extent  of 
his  interests  or  as  to  any  other  matter  affecting  the  title  to 
the  land  and  has  a  right  to  appeal,  he  is  required  to  exer- 
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cise  that  right  at  that  time,  and  he  cannot,  by  appealing 
from  a  subsequent  order,  bring  up  for  review  a  former  de- 
cree which  was  final  in  its  nature.  Rhodes  v.  Rhodes,  172 
111.  187;  Crowe  V.  Kennedy,  224  id.  526;  Piper  v.  Piper, 
231  id.  75. 

This  appeal  is  from  the  decree  confirming  the  master's 
report  of  sale  and  ordering  distribution,  and  we  are  there- 
fore necessarily  limited  to  a  consideration  of  the  questions 
involved  in  the  entry  of  that  decree ;  and  by  reason  of  the 
fact  that  Stanley  Boguszewski,  the  purchaser  at  the  re-sale, 
was  not  made  a  party  to  the  proceedings,  or,  so  far  as  this 
record  shows,  notified  of  appellant's  application  to  have  the 
sale  set  aside,  we  are  further  limited  to  a  consideration  of 
questions  which  do  not  affect  the  validity  or  regularity  of 
the  sale  to  Boguszewski.  If  appellant  desired  to  insist  up- 
on errors,  not  affecting  the  jurisdiction  of  the  court,  which 
could  only  be  remedied  by  setting  aside  the  sale,  it  was 
indispensable  that  Boguszewski,  the  purchaser,  should  be 
notified  and  made  a  party.  (Schuh  v.  Hasse,  227  111.  156.) 
The  action  of  the  court  in  confirming  the  sale  to  BogusT 
zewski  must  therefore  be  sustained. 

Appellant  is,  however,  entitled  to  a  review  of  all  alleged 
errors  in  the  decree  which  affect  his  interests  in  the  pro- 
ceeds of  sale.  The  decree  with  reference  to  the  distribu- 
tion of  such  proceeds  is  exceedingly  vague  and  uncertain. 
It  provides  that  the  master  shall  "distribute  the  proceeds 
of  said  sale  according  to  the  former  orders  and  decrees  of 
this  court.'*  The  only  former  order  or  decree  in  the  cause 
relating  to  distribution  was  the  decree  which  was  entered 
November  11,  1909,  upon  the  approval  of  the  sale  to  ap- 
pellant. That  decree  was,  however,  rendered  ineffective 
by  appellant's  failure  to  pay  to  the  master  the  amount  of 
his  bid,  and  the  provisions  relating  to  the  distribution  of 
the  proceeds  of  that  sale  could  not  control  the  distribution 
of  the  proceeds  derived  from  a  subsequent  sale  of  the  prem- 
ises.    The  action  of  the  court  in  directinsr  the  master  to 
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distribute  the  proceeds  derived  from  the  re-sale  "according 
to  the  former  orders  and  decrees  of  this  court/'  must  be 
regarded  in  the  same  manner  as  though  the  former  decree 
bad  never  been  entered  and  the  court  had,  instead  of  order- 
ing distribution  as  provided  in  that  decree,  embodied  the 
same  provisions  in  the  decree  from  which  this  appeal  has 
been  prosecuted  as  were  contained  in  the  decree  of  Novem- 
ber II,  1909. 

The  former  decree,  after  finding  that  the  sale  to  appel- 
lant had  theretofore  been  made,  reported  and  confirmed, 
and  that  the  master  had  in  Jhis  possession  $5050,  being  the 
proceeds  of  sale  less  an  encumbrance  of  $1000  on  the  prem- 
ises sold,  directed  the  master  to  pay,  first,  to  David  Eich- 
berg,  solicitor  for  complainants,  $32.75,  taxed  as  costs 
of  suit;  second,  to  the  commissioners  (naming  them)  $20 
each;  third,  to  Frank  Poster,  solicitor  for  defendants,  $3 
appearance  fee;  fourth,  to  I.  H.  Weiner,  reporter,  $30; 
fifth,  to  David  Eichberg,  solicitor  for  complainants,  as  so- 
licitor's fee,  $400;  sixth,  that  the  master  retain  his  fees, 
commissions  and  disbursements,  amounting  to  $166.50; 
seventh,  to  Joseph  Ellguth,  as  and  for  his  dower  interest 
in  premises  known  as  No.  8700  Erie  avenue,  $904 ;  eighth, 
to  Joseph  Ellguth,  as  and  for  his  dower  interest  in  the  one- 
half  of  the  premises  known  as  No.  8700  Commercial  ave- 
nue, $375 ;  ninth,  to  Joseph  Ellguth,  as  and  for  his  home- 
stead estate  in  the  one-half  of  premises  known  as  No.  8700 
Commercial  avenue,  $262.50;  tenth,  to  Joseph  Ellguth,  the 
owner  of  one-half  of  the  premises  sold,  $1932.75;  and 
eleventh,  to  the  seven  children  of  Mary  Hermine  Ellguth, 
deceased,  (naming  them,)  each  $126.24.  Appellant  com- 
plains of  the  action  of  the  court,  first,  in  attempting  by  the 
decree  of  distribution  to  compel  him  to  accept  the  sum  of 
$904  out  of  the  proceeds  derived  from  the  sale  of  the  prem- 
ises at  8700  Commercial  avenue  in  lieu  of  his  dower  inter- 
est in  the  premises  at  8700  Erie  avenue ;  second,  in  allowing 
solicitor's  and  stenographer's  fees  directly  to  the  solicitor 
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and  stenographer  and  without  proof  of  the  reasonableness 
of  the  allowances;  and  third,  in  assessing  an  unjust  pro- 
portion of  the  costs  against  him. 

With  reference  to  the  first  complaint,  the  court,  by  the 
decree  of  partition,  found  that  appellant  was  entitled  to 
dower  in  the  premises  at  8700  Erie  avenue  and  directed 
the  commissioners  appointed  by  that  decree  to  assign  such 
dower  to  him.  The  commissioners  reported  that  the  dower 
could  not  be  assigned  by  metes  and  bounds,  and  fixed  the 
value  of  the  premises  at  $5250.  After  ordering  a  sale  of 
the  premises  at  8700  Commercial  avenue,  the  court  by  the 
same  decree  again  found  that  appellant  had  a  dower  inter- 
est in  the  premises  at  8700  Erie  avenue  and  that  the  com- 
missioners had  appraised  the  value  of  those  premises  at 
$5250,  and  "that  said  Joseph  Ellguth's  dower  interest  there- 
in should  be  figured  on  said  valuation."  This  finding  of 
the  court  that  appellant's  dower  interest  in  the  premises 
at  8700  Erie  avenue  "should  be  figured"  on  the  valuation 
of  the  premises  as  fixed  by  the  commissioners  does  not 
amount  to  an  adjudication  that  appellant  should  be  awarded 
a  gross  sun>  in  lieu  of  such  dower  interest,  and  as  no  fur- 
ther order  was  made  with  reference  thereto  until  the  entry 
of  the  order  of  distribution,  by  which  the  master  was  di- 
rected to  pay  to  appellant,  out  of  the  proceeds  derived  from 
the  sale  of  the  premises  at  8700  Commercial  avenue,  the 
sum  of  $904  as  and  for  his  dower  interest  in  the  prem- 
ises at  8700  Erie  avenue,  appellant  upon  this  appeal  is  in  a 
position  to  complain  of  the  action  of  the  court  in  awarding 
him  a  gross  sum  in  lieu  of  his  dower  in  the  premises  at 
8700  Erie  avenue.  Section  39  of  the  Dower  act  provides 
that  "in  all  cases  where  the  estate  cannot  be  divided  with- 
out great  injury  thereto,  the  dower  may  be  assigned  of  the 
rents,  issues  and  profits  thereof,  to  be  had  and  received  by 
the  person  entitled  thereto  as  tenant  in  common  with  the 
owners  of  the  estate,  or  a  jury  may  be  empaneled  to  inquire 
of  the  yearly  value  of  the  dower  therein,  who  shall  assess 
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the  same  accordingly,  and  the  court  shall  thereupon  enter 
a  decree  that  there  be  paid  to  such  person  as  an  allowance 
in  lieu  of  dower,  on  a  day  therein  named,  the  sum  so  as- 
sessed as  the  yearly  value  of  such  dower,  and  the  like  sum 
on  the  same  day  of  each  year  thereafter  during  his  or  her 
natural  life/'  This  statute  is  clear  and  unambiguous,  and 
required  the  court  in  this  case,  when  the  commissioners 
reported  that  dower  could  not  be  assigned  by  metes  and 
bounds,  to  decree  that  appellant's  dower  be  assigned  of  the 
rents,  issues  and  profits  from  the  premises,  to  be  had  and 
received  by  him  as  tenant  in  common  with  the  owners  of 
the  estate,  or  to  empanel  a  jury  to  fix  the  yearly  value  of 
such  dower.  The  statute  confers  no  authority  upon  a  court 
to  compel  the  person  entitled  to  dower  to  accept  a  gross 
sum  in  lieu  thereof.  (Fraftcisco  v.  Hendricks,  28  111.  64.) 
The  decree  of  distribution  is  therefore  erroneous  in  direct- 
ing the  master  to  pay  to  appellant  the  sum  of  $904  as  and 
for  his  dower  interest  in  the  premises  at  8700  Erie  avenue. 

Appellant  also  complains  of  the  action  of  the  court  in 
allowing  solicitor's  and  stenographer's  fees  directly  to  the 
solicitor  and  stenographer,  and  also  in  allowing  such  fees 
without  proof  of  the  reasonableness  of  the  allowance.  Both 
of  these  objections  are  well  taken,  (McMullen  v.  Reynolds, 
209  111.  504,)  and  are  properly  presented  upon  appeal  from 
the  decree  of  distribution,  as  the  court  had  not  by  any  other 
order  or  decree  made  any  allowance  in  favor  of  the  solic- 
itor or  stenographer. 

It  is  next  contended  that  the  court  assessed  an  unjust 
proportion  of  the  costs  against  appellant.  The  amount  of 
the  costs  assessed  against  him  is  not  stated  in  the  decree 
and  can  only  be  determined  from  the  distribution  which  the 
master  was  directed  to  make.  It  appears  therefrom  that 
the  total  costs  directed  to  be  paid  out  of  the  proceeds  of 
sale  amount  to  $692.25,  of  which  it  is  apparent  $592.25 
has  been  assessed  against  appellant  by  directing  the  master 
to  pay  him  $592.25  less  than  the  sum  which  he  would  have 
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received  from  the  proceeds  of  sale,  as  the  owner  of  one- 
half  of  the  premises,  had  no  costs  been  assessed  against 
him.  This  was  error.  The  costs  should  be  assessed  against 
each  of  the  parties  in  proportion  to  his  interest. 

That  portion  of  the  decree  confirming  the  master's  re- 
port of  sale  is  aflfirmed  and  that  portion  providing  for  dis- 
tribution is  reversed,  and  the  cause  is  remanded  to  the 
circuit  court  with  directions  to  charge  Joseph  EUguth  with 
the  costs  of  the  re-sale  and  the  loss  occasioned  thereby,  and 
to  enter  an  order  of  distribution  of  the  proceeds  of  that 
sale  not  inconsistent  with  the  views  herein  expressed. 

Reversed  in  part  and  remanded,  with  directions. 


James  II.  Prouty,  Admr.,  Appellant,  vs.  The  City  of 

Chicago,  Appellee. 

Opinion  filed  April  ip,  igiT — Rehearing  denied  June  7,  igii, 

1.  Pleading — a  party  suing  city  for  personal  injury  must  aver 
that  notice  was  given.  If  an  action  against  a  city  is  for  injuries 
to  the  person  of  the  plaintiff  the  declaration  must  aver  that  the 
notice  required  by  section  2  of  the  act  of  1905,  containing  a  state- 
ment of  certain  facts,  was  given  to  the  city  in  the  manner  required 
by  such  statute;  and  failure  to  make  the  averment  until  after  the 
Statute  of  Limitations  has  run  is  a  good  defense. 

2.  Same — averment  of  notice  is  unnecessary  if  suit  is  not  one 
for  a  personal  injury.  Neither  under  the  title  of  the  act  of  1905, 
"concerning  suits  for  personal  injuries,"  nor  section  i  of  said  act, 
can  it  be  said  that  the  giving  of  the  notice  provided  for  in  sec- 
tion 2  is  intended  to  apply  to  any  actions  against  a  city,  town  or 
village  except  actions  for  personal  injury. 

3.  Actions  and  defenses — when  action  is  for  personal  injury. 
If  a  person  suffers  an  injury  to  his  person  by  the  wrongful  or  neg- 
ligent act  of  another,  his  right  of  action  to  recover  damages  exists 
independently  of  any  statute  and  is  an  action  for  personal  injury; 
and  if  he  dies  from  some  cause  other  than  the  injury,  the  right  of 
action  which  he  had  for  the  injury  survives  and  may  be  maintained 
by  his  personal  representative. 
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4.  Same — action  by  an  administrator  to  recover  damages  for  a 
wrongful  death  is  statutory.  Where  a  person  who  is  injured  by  the 
wrongful  act  or  neglect  of  another  dies  as  the  result  of  his  inju- 
ries before  bringing  suit,  his  personal  representative  has  the  right 
to  bring  an  action  for  damages  to  recover  the  pecuniary  loss  to 
the  widow  and  next  of  kin;  but  this  right  of  action  is  statutory 
and  not  a  survival  of  decedent's  right  of  action  for  personal  injury. 

5.  Same — statutory  action  by  an  administrator  is  not  a  suit  for 
personal  injury.  The  right  of  action  given  by  statute  to  the  ad- 
ministrator of  a  person  whose  death  has  resulted  from  the  wrong- 
ful act  or  neglect  of  another,  to  recover  the  pecuniary  loss  to  the 
widow  and  next  of  kin,  is  not  an  action  for  a  personal  injury. 
(Crane  v.  C  &  W,  /.  R,  R,  Co.  233  111.  259,  and  Mooney  v.  City 
of  Chicago,  239  id,  414,  distinguished.) 

6.  Municipal  corporations — act  of  1905,  concerning  notice  to 
city  of  a  personal  injury,  does  not  apply  to  suit  by  administrator. 
The  act  of  1905,  requiring  a  person  intending  to  bring  an  action 
against  a  (ity  for  personal  injury  to  file  a  notice  or  statement  with 
the  city  attorney,  containing  certain  specified  matters,  does  not  ap- 
ply to  the  statutory  action  by  an  administrator  of  a  person  whose 
death  has  resulted  from  the  city's  negligence,  to  recover  the  pe- 
cuniary damages  sustained  by  the  widow  and  next  of  kin. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county ;  the  Hon.  George  A.  Dupuy,  Judge, 
presiding. 

George  E.  Gorman,  James  A.  Brady,  and  Brady, 
Barnum  &■  RuTLEDGE,  (A.  S.  LANGI1.1.E,  and  Daniei.  Bel- 
Asco,  of  counsel,)  for  appellant: 

"A  suit  at  law  for  personal  injury"  is  not  the  same 
cause  of  action  as  a  suit  brought  in  the  name  of  an  admin- 
istrator for  * 'compensation  for  causing  death  by  wrongful 
act,"  and  therefore  the  latter  is  not  affected  by  section  2  of 
the  Cities  and  Villages  act  of  1905.  Stat.  9  and  10  Vic- 
toria, chap.  93,  enacted  in  1846;  Blake  v.  Railway  Co.  10 
L.  &  E.  439;  Whitford  v.  Railroad  Co.  23  N.  Y.  465; 
Railroad  Co.  v.  Larussi,  161  Fed.  Rep.  70;  Brown  v.  Salt 
Lake   City,  93  Pac.  Rep.  570;    Maylone  v.  St.  Paul,  40 
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Minn.  406;  Clark  v.  Manchester,  62  N.  H.  5/7;  Mc- 
Keigue  v.  Janesz'ille,  68  Wis.  40;  Perkins  v.  Oxford,  66 
Me.  545;   Orih  v.  Belgrade,  91  N.  W.  Rep.  843. 

The  injury  suffered  by  the  widow  and  next  of  kin  of  a 
deceased  in  case  of  death  by  wrongful  act  is  not  such  a 
personal  injury  as  to  make  section  2  of  the  Cities  and  Vil- 
lages act  of  1905  apply  to  Lord  Campbeirs  act.  See  au- 
thorities supra. 

Edward  J.  Brundage,  Corporation  Counsel,  and  Clyde 
L.  Day,  City  Attorney,  (Edward  C.  Fitch,  of  counsel, 
for  appellee: 

An  action  brought  under  the  provisions  of  sections  i 
and  2  of  chapter  70  of  Kurd's  Statutes  of  1909  is  an  action 
to  recover  damages  on  account  of  personal  injuries.  Hoi  ton 
V.  Daly,  106  111.  131;  Crane  v.  Railroad  Co.  233  id.  259; 
Railroad  Co.  v.  Ackley,  171  id.  109;  Devine  v.  Healy,  241 
id.  34;  Railroad  Co.  v.  O'Connor,  119  id.  586;  Titman  v. 
Mayor,  57  Hun,  469;  Mooney  v.  Chicago,  239  111.  41; 
Crapo  V.  Syracuse,  183  N.  Y.  395;  Carden  v.  Railroad 
Co.  19- Ky.  L.  132;  Railway  Co,  v.  Kelly,  20  id.  1238; 
Lyon  V.  Railroad  Co.  107  Fed.  Rep.  386;  Whaley  v.  Cat- 
lett,  103  Tenn.  347. 

An  action  brought  under  the  provisions  of  sections  i 
and  2  of  chapter  70  of  Kurd's  Statutes  of  1909,  being  an 
action  on  account  of  personal  injuries,  is  within  the  provi- 
sions of  sections  2  and  3  of  the  act  of  1905,  entitled  "An 
act  concerning  suits  at  law  for  personal  injuries  and  against 
cities,  villages  and  tow-ns."  Crapo  v.  Syracuse,  183  N.  Y. 
395 ;   Titman  v.  Mayor,  57  Kun,  469. 

The  second  section  of  the  act  of  1905  requires  that  the 
notice  be  served  by  the  "person  who  is  about  to  bring"  the 
suit,  either  by  himself,  his  agent  or  attorney.  The  person 
sustaining  the  bodily  injury  is  not  required  to  serve  notice, 
or  cause  it  to  be  served,  unless  he  is  the  person  about  to 
bring  the  suit. 
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The  term  "personal  injury,"  or  "injury  to  the  person," 
is  broad  enough  to  include  all  actions  of  tort  bounded  on 
injuries  to  the  body  of  any  one  in  such  relations  to  the 
plaintiff  that  the  injury  causes  him  damage;  and  a  physical 
injury  to  a  wife,  resulting  in  loss  of  her  services,  is  an  in- 
jury to  the  person  of  the  husband.  Mulvey  v.' Boston,  197 
Mass.  178;  Maxson  v.  Railroad  Co.  112  N.  Y.  559;  Kujek 
V.  Goldman,  29  N.  Y.  Supp.  294. 

The  term  "personal  injury"  means  not  only  a  physical 
injury  to  the  person,  but  also  an  injury  to  his  absolute 
or  relative  personal  rights,  and  includes  libel  and  slander. 
Johnson  v.  Bradstreet  Co,  87  Ga.  79. 

An  injury  to  the  person  which  results  in  death  is  a  per- 
sonal injury.     New  v.  Raihvay  Co.  116  Ga.  147. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court  : 

On  November  14,  1906,  appellant,  James  H.  Prouty, 
administrator  of  the  estate  of  Michael  J.  Doyle,  deceased, 
brought  this  action  on  the  case  in  the  superior  court  of 
Cook  county  against  the  appellee,  the  city  of  Chicago,  and 
on  November  21,  1906,  filed  his  declaration,  alleging  in 
seven  counts  wrongful  acts  of  the  defendant  committed  on 
October  27,  1906,  causing  the  death  of  Doyle  on  the  same 
day  and  depriving  the  w^idow  and  next  of  kin  of  their 
means  of  support.  A  plea  of  the  general  issue  to  the  dec- 
laration was  filed.  There  was  no  averment  in  any  of  the 
counts  that  notice  had  been  given  to  the  city  in  accordance 
w'ith  section  2  of  the  act  entitled  "An  act  concerning  suits 
at  law  for  personal  injuries  and  against  cities,  villages  and 
towns,"  in  force  July  i,  1905.  (Law^s  of  1905,  p.  in.) 
On  April  17,  1908,  by  leave  of  court,  plaintiff  filed  seven 
additional  counts,  which  were  identical  with  the  original 
counts  except  that  each  contained  an  averment  of  service 
of  such  notice  on  November  13,  1906.    To  these  additional 
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counts  the  defendant  filed  pleas  of  the  general  issue  and  the 
Statute  of  Limitations.  The  plaintiflf  demurred  to  the  plea 
of  the  Statute  of  Limitations  and  the  demurrer  was  over- 
ruled. The  plaintiff  elected  to  stand  by  his  demurrer  and 
the  suit  was  dismissed  at  his  costs.  He  appealed  from  the 
judgment  to  the  Appellate  Court  for  the  First  District  and 
the  cause  was  heard  in  the  branch  of  that  court,  which 
affirmed  the  judgment  and  granted  a  certificate  of  import- 
ance and  an  appeal  to  this  court. 

If  this  suit  is  for  a  personal  injury,  the  giving  of  the 
notice  specified  in  the  second  section  of  the  act  of  1905  was 
a  fact  which  it  was  necessary  for  the  plaintiff  to  prove  in 
order  to  maintain  the  action,  and  therefore  one  of  the  facts 
which  he  was  bound  to  aver  in  his  declaration.  {Br ford 
V.  City  of  Peoria,  229  111.  546;  IValters  v.  City  of  OttawGy 
240  id.  259.)  The  averment  was  first  made  in  the  addi- 
tional counts,  more  than  one  year  after  the  date  on  which 
it  was  alleged  that  Doyle  died,  and  if  the  averment  was  a 
necessary  one  the  Statute  of  Limitations  was  a  good  plea 
and  the  court  was  right  in  overruling  the  demurrer,  but  if 
the  suit  is  not  for  a  personal  injury  the  court  erred. 

One  who  suffers  an  injury  to  his  person  as  a  conse- 
quence of  the  wrongful  or  negligent  act  of  another  has  a 
right  of  action  for  the  damages  resulting  from  such  injury 
without  the  aid  of  any  statute  but  by  a  right  which  existed 
at  common  law.  His  action  is  for  the  personal  injury,  and 
he  may  recover  for  pain  and  suffering,  physical  and  mental, 
for  expenses  of  medical  treatment  and  attendance,  and  per- 
manent effects  upon  his  person  reasonably  certain  to  result. 
If  he  dies  from  some  other  cause  than  the  injury  the  action 
for  the  injury  to  his  person  survives  to  his  personal  repre- 
sentative, who  may  recover  damages  for  the  personal  in- 
jury. {Savage  v.  Chicago  and  Joliet  Electric  Railway  Co. 
238  111.  392 ;  Holt  on  v.  Daly,  106  id.  131.)  In  the  common 
understanding  and  legal  meaning  such  a  suit  is  for  a  per- 
sonal injury.     That  is  also  true  of  any  suit  for  injury  to 
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a  living  person  brought  by  one  sustaining  such  relations  to 
the  injured  person  that  the  plaintiff  suffered  damages  as  a 
consequence  of  the  injury.     If  an  injured  person  survives 
and  brings  a  suit  for  the  personal  injury  and  afterward 
dies  from  its  effects  the  action  does  not  survive  but  abates, 
and  a  different  right  of  action  is  substituted  based  upon  a 
^tatute.    That  is  the  right  of  personal  representatives  of  a 
deceased  person  to  bring  a  suit  and  recoveE  the  pecuniary 
injuries  to  the  widow  and  next  of  kin  occasioned  by  his 
death,  and  that  right  exists  in  this  State  by  virtue  of  the 
act  of  1853,  entitled  "An  act  requiring  compensation  for 
causing   death    from   wrongful   act,  neglect   or   default." 
(Laws  of  1853,  p.  97.)    That  act  does  not,  in  its  language 
■  or  in  substance,  create  a  cause  of  action  for  a  personal  in- 
jury.    It  provides  that  whenever  the  death  of  a  person 
shall  be  caused  by  wrongful  act,  neglect  or  default,  and  the 
act,  neglect  or  default  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  maintain  an  ac- 
tion and  recover  damages  in  respect  thereof,  the  person 
or  company  or  corporation  which  would  have  been  liable 
if  death  had  not  ensued  shall  be  liable  to  an  action  for 
damages  resulting  to  the  widow  and  next  of  kin  from  his 
death.     We  are  asked  to  say  that  a  suit  of  that  kind  is  the 
same  as  a  suit  by  a  living  person  for  damages  sustained  on 
account  of  an  injury  to  his  person,  but  it  seems  to  us  that 
it  would  require  a  perversion  and  change  of  language  to 
reach  such  a  conclusion. 

By  the  general  Statute  of  Limitations  actions  for  dam- 
ages on  account  of  an  injury  to  a  person  must  be  com- 
menced within  two  years  next  after  the  cause  of  action 
accrued,  but  the  statutory  action  is  barred  at  the  expira- 
tion of  one  year  from  the  death  of  the  person  for  which  it 
may  be  brought.  The  title  of  the  act  requiring  notice  has 
already  been  given,  and  it  relates  only  to  suits  at  law  for 
personal  injuries.  The  first  section  provides  that  no  suit 
shall  be  brought  by  any  person  for  an  injury  to  his  person 
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unless  such  suit  or  action  be  commenced  within  one  year 
from  the  time  such  injury  was  received  or  the  cause  of 
action  accrued.  It  would  be  impossible  to  include  the  stat- 
utory action  in  that  section,  both  because  its  language  is 
limited  to  suits  brought  by  any  person  for  an  injury  to  his 
person,  but  also  because  the  limitation  of  the  statutory 
action  was  already  one  year.  Section  2  provides  for  the 
notice,  and  counsel  contend  that  it  includes  a  class  of  cases 
not  mentioned  either  in  section  i  or  in  the  title.  That 
would  not  be  the  natural  construction  of  the  act  unless 
there  is  specific  language  in  section  2  requiring  such  a  con- 
clusion. The  notice  is  to  be  given  within  six  months  from 
the  date  of  the  injury  or  when  the  cause  of  action  accrued. 
Counsel  think  the  section  may  apply  by  requiring  notice 
within  six  months  after  the  cause  of  action  accrued,  but 
that  is  precisely  the  same  language  used  in  section  i,  which 
limits  the  right  to  bring  suit  to  one  year  from  the  time  the 
injury  was  received  or  the  cause  of  action  accrued.  There 
is  no  change  in  the  language  which  would  justify  an  en- 
largement of  the  meaning.  The  Appellate  Court  adopted 
the  view  of  counsel  that  an  administrator  must  give  notice 
within  six  months  after  his  appointment,  citing  Crapo  v. 
City  of  Syracuse,  183  N.  Y.  395,  as  authority  for  so  hold- 
ing. In  that  case  the  majority  of  the  court  were  of  the 
opinion  that  the  cause  of  action  accrued  upon  the  appoint- 
ment of  the  administratrix  sixteen  months  after  the  death, 
but  our  statute  does  not  treat  the  action  as  accruing  on  the 
appointment  of  an  administrator  but  bars  it  in  one  year 
after  the  death.  To  adopt  the  conclusion  of  the  Appellate 
Court  we  w^ould  have  to  say  that  an  administrator  might 
be  appointed  near  the  end  of  the  limitation  fixed  for  bring- 
ing the  suit,  but  the  legislature  intended  to  give  him  six 
months  after  his  appointment,  extending  after  the  action 
was  barred,  to  give  the  notice.  The  section  requiring  no- 
tice imposes  the  duty  upon  the  person  who  is  about  to  bring 
the  suit,  which  must  necessarily  be  the  administrator,  and 
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to  say  that  he  may  give  notice  \frithin  six  months  after  his 
appointment  would  involve  an  absurdity.  In  the  Crapo 
case  the  majority  of  the  court  were  of  the  opinion  that 
the  action  was  for  personal  injuries,  but  the  question  was 
immaterial  in  the  case,  as  the  court  stated  on  the  motion 
for  a  re-argument.  It  was  then  said  that  the  majority 
differed  among  themselves  whether  the  action  was  for  a 
personal  injury,  but  the  question  was  immaterial  so  long 
as  it  was  held  that  the  cause  of  action  did  not  accrue  until 
the  appointment  of  the  administratrix.  (Crapo  v.  City  of 
Syracuse,  76  N.  E.  Rep.  1092.)  The  judges  who  thought 
the  action  was  for  a  personal  injury  were  not  in  accord 
with  the  courts  generally,  which  hold  that  a  statute  requir- 
ing notice  of  a  personal  injury  does  not  include  claims 
for  damages  suffered  by  third  persons  by  reason  of  death. 
McKeigue  v.  City  of  Janesville,  68  Wis.  50 ;  Clark  v.  Man- 
chester, 62  N.  H.  577 ;  Maylone  v.  City  of  St,  Paul,  40 
Minn.  406;  Perkins  v.  Oxford,  66  Me.  545;  Brown  v. 
Salt  Lake  City,  93  Pac.  Rep.  570. 

It  is  urged  that  it  would  be  as  beneficial  to  a  city  to 
have  notice  in  a  case  where  an  injury  results  in  death  as 
where  the  action  is  brought  by  the  person  injured  for  the 
injury  to  his  person.  Perhaps  it  would  be  a  benefit  to  any 
defendant  charged  with  a  wrongful  act,  neglect  or  default 
causing  death  to  have  timely  notice  of  the  facts  mentioned 
in  the  statute,  but  whether  provision  shall  be  made  for  such 
notice  is  for  the  legislature,  and  it  is  not  for  the  courts  to 
impose  conditions  not  required  by  the  law  upon  persons 
who  are  given  a  right  of  action  for  a  wrong. 

The  theory  that  the  legislature  intended  to  include 
actions  for  damages  for  the  benefit  of  third  persons,  on 
account  of  death,  in  the  category  of  suits  for  personal  inju- 
ries, is  sought  to  be  sustained  by  decisions  that  the  wrong- 
ful act,  neglect  or  default  constitutes  the  cause  of  action  in 
a  suit  brought  by  an  administrator.  Crane  v.  Chicago*  and 
Western  Indiana  Railroad  Co,  233  111.  259,  and  Mooney  v. 
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City  of  Chicago,  239  id.  414,  are  cited  to  show  that  the 
statutory  action  is  for  personal  injuries.  In  the  Crane  case 
the  question  was  whether  the  statutory  provision  that  no 
action  should  be  brought  to  recover  damages  for  a  death 
occurring  outside  of  the  State  referred  to  the  death  alone, 
or  to  both  the  wrongful  act,  neglect  or  default  and  the 
death.  It  was  held  to  include  both,  but  it  was  not  held 
that  a  declaration  which  merely  alleged  the  wrongful  act, 
neglect  or  default,  and  did  not  aver  the  death,  would  state 
a  good  cause  of  action.  The  wrongful  act,  neglect  or  de- 
fault constitutes  a  cause  of  action  in  the  sense  that  it  is  an 
interference  with  a  right  of  the  plaintiff  or  a  breach  of 
duty  which  gives  the  plaintiff  ground  for  complaint  and 
renders  the  defendant  liable  for  any  damage  that  may  re- 
sult. If  death  is  concurrent  witli  the  act,  neglect  or  de- 
fault, no  one  stating  the  fact  would  think  of  saying  that 
the  person  was  injured,  and  death  is  never  described  as  an 
injury  to  the  person.  In  the  Mooney  case  it  was  held  that 
where  the  wrongful  act,  neglect  or  default  did  not  result  in 
instant  death  the  administrator  could  not  maintain  an  action 
unless  the  deceased  had  a  right  to  sue  at  the  time  of  his 
death,  and  if  he  had  released  defendant  the  statute  would 
not  authorize  the  administrator  to  sue.  We  find  no  reason 
for  saying  that  notice  is  required  by  section  2  of  the  act 
in  question  where  an  action  is  by  an  administrator  under 
the  statute. 

The  judgments  of  the  Appellate  Court  and  superior 
court  are  reversed  and  the  cause  is  remanded  to  the  su- 
perior court,  with  directions  to  sustain  the  demurrer  to  the 
plea  of  the  Statute  of  Limitations. 

Reversed  and  remanded,  zvith  directions. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  John  Gukouski  et  al.  Plaintiffs  in  Error. 

Opinion  fded  April  ip,  Tpii — Rehearing  denied  June  1,  IQII. 

1.  Criminal  law — a  motion  for  separate  trial  is  addressed  to 
sound  discretion  of  court,  A  motion  for  the  separate  trial  of  cer- 
tain defendants  in  a  criminal  case  is  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  and  a  denial  of  the  motion  will  not  be 
reviewed  unless  it  is  clear  that  the  trial  court  abused  its  discretion. 

2.  Same — value  of  confessions  as  evidence  depends  upon  cir- 
cumstances under  which  they  were  made.  The  value  of  confes- 
sions as  evidence  depends  upon  the  circumstances  under  which  they 
were  made,  and  it  is  for  the  jury  to  say,  in  view  of  such  circum- 
stances, what  weight  they  are  entitled  to. 

3.  Same — when  confessions  are  admissible.  Oral  statements  in 
a  foreign  language,  written  down  in  English  by  one  police  officer 
in  the  presence  of  another,  both  of  whom  were  fellow-countrymen 
and  understood  the  language  of  the  declarants,  who  signed  the 
confession  after  it  had  been  translated  to  them,  sentence  by  sen- 
tence, are  admissible  in  evidence  where  the  declarants  do  not  deny 
that  the  statements  were  voluntarily  made,  although  they  claim 
they  were  not  correctly  transcribed  or  translated  to  them. 

4.  Same — jury  must  decide  whether  confessions  or  testimony 
are  true.  Where  the  testimony  of  defendants  in  a  criminal  case 
is  in  conflict  with  their  confessions  and  affidavits  made  before  the 
trial,  it  is  for  the  jury  to  determine  which  to  believe. 

5.  Same — when  co-conspirators  are  guilty  of  murder.  Persons 
who  conspire  together  to  do  an  unlawful  act,  which  includes  an 
assault  upon  the  person  of  another,  must  be  presumed  to  have  in- 
tended to  use  whatever  means  may  appear  to  be  necessary  to  over- 
come such  person's  resistance  in  order  to  enable  them  to  carry  out 
their  design,  and  if  one  of  their  number  kills  such  person  in  the 
assault  upon  him  all  the  conspirators  are  guilty  of  murder. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Richard  S.  Tuthill,  Judge,  presiding. 

William  Prentiss,  for  plaintiffs  in  error. 

W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  Joel  C.  Fitch,  (Robert  E. 
Crowe,  of  counsel,)  for  the  People. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

On  May  5,  1909,  between  three  and  four  o'clock  in  the 
morning,  Henry  Tietlebaum  was  fatally  shot  near  a  gro- 
cery store  at  756  West  Seventeenth  street,  in  the  city  of 
Chicago.  Tietlebaum  w^as  a  bakery-wagon  driver  employed 
by  Joseph  Blonski,  a  baker  doing  business  at  642  Mil- 
waukee avenue.  At  that  time  there  was  a  strike  going  on 
among  the  bakers  employed  by  Blonski.  No  one  other 
than  the  parties  charged  with  the  shooting  saw  it,  but  as 
soon  as  the  shots  were  fired  a  crowd  gathered  and  Tietle- 
baum was  picked  up  from  the  sidewalk  where  he  had  fallen 
and  taken  to  a  hospital,  where  he  died  a  short  time  after- 
wards. A  hat  found  in  the  vicinity  where  the  shooting 
was  done  led  to  the  arrest  of  Bladislaus  Nogawischi  the 
same  day,  and  from  information  obtained  from  him,  John 
Gukouski  and  Alexander  Krolikowski  w^ere  at  once  ar- 
rested, and  about  ten  days  later  Wincenty  Karcz  was  ar- 
rested in  Atlanta,  Georgia,  and  brought  back  to  Chicago. 
At  the  May  term  of  the  criminal  court  an  indictment  was 
returned  against  all  four  of  the  above  named  parties,  charg- 
ing them  with  the  murder  of  Tietlebaum.  A  trial  was  had 
at  the  November  term  of  said  court,  the  defendants  were 
found  guilty  as  charged  in  the  indictment  and  the  punish- 
ment of  each  w^as  fixed  at  twenty-five  years  in  the  peni- 
tentiary. After  overruling  motions  for  a  new  trial  and  in 
arrest,  judgment  w^as  rendered  on  the  verdict.  A  writ  of 
error  has  been  sued  out  of  this  court  by  Nogawischi,  Gu- 
kouski and  Krolikowski  to  review  that  judgment. 

At  the  beginning  of  the  trial,  on  October  26,  1909, 
counsel  for  Gukouski,  Nogawischi  and  Krolikowski  made 
a  motion,  supported  by  the  affidavit  of  Nogawischi,  for  a 
separate  trial  from  the  defendant  Karcz.  The  motion  was 
overruled,  and  this  action  of  the  court  is  assigned  as  error. 
At  a  previous  term  all  the  defendants  had  been  arraigned 
and  entered  pleas  of  not  guilty.     vSuch  a  motion  is  ad- 
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dressed  to  the  discretion  of  the  court,  and  the  action  of 
the  court  in  overruling  the  motion  is  not  subject  to  be 
reviewed  unless  there  is  a  clear  abuse  of  the  discretion. 
(Gillespie  v.  People,  176  111.  238;  Doyle  v.  People,  147  id. 
394.)  From  an  examination  of  the  affidavit  upon  which 
the  motion  was  based  we  are  of  opinion  there  was  no  abuse 
of  discretion  by  the  court. 

Alleged  confessions  of  each  of  the  four  defendants 
were  offered  and  received  in  evidence.  The  confession  of 
Nogawischi  was  made  to  police  officer  Kandzia  on  the  day 
he  was  arrested  and  before  either  of  the  other  defendants 
had  been  taken  into  custody.  It  was  not  reduced  to  writ- 
ing but  was  testified  to  by  Capt.  Kandzia.  Krolikowski  and 
Gukouski  tlie  next  day  made  confessions  and  their  confes- 
sions were  reduced  to  writing  and  signed  by  them.  When 
Karcz  was  brought  back  to  Chicago  he  also  made  a  con- 
fession, which  was  reduced  to  writing  and  signed  by  him. 
Krolikowski  and  Gukouski  also  made  affidavits  used  by  the* 
police  officers  in  extraditing  Karcz.  The  affidavits  pur- 
ported to  relate  the  circumstances  of  the  shooting  of  Tietle- 
baum,  and  they  were  sworn  to  by  the  parties  before  Judge 
Himes,  of  the  municipal  court.  It  is  contended  these  con- 
fessions and  affidavits  were  erroneously  admitted  in  evi- 
dence by  the  court. 

AH- the  defendants  were  Poles,  and  none  of  them  but 
Nogawischi  could  speak,  read  or  understand  the  English 
language.  Capt.  Kandzia  testified  that  Nogawischi,  when 
brought  to  his  office  after  being  arrested,  was  shown  the 
hat  that  was  found  in  the  vicinity  of  the  homicide  and  said 
it  was  his,  and  said  he  might  as  well  tell  it  all.  Witness 
testified  he  told  him  to  tell  the  truth,  and  inquired  of  Noga- 
wischi if  he  was  willing  to  have  his  statement  reduced  to 
writing  and  sign  it.  He  said  he  was  willing  to  do  so,  but 
it  was  not  written  out  or  signed.  Witness  and  Nogawischi 
talked  in  the  Polish  language.  Capt.  Kandzia  testified  that 
the  following  day  Nogawischi,  Krolikowski  and  Gukouski 


234  The  People  v.  Gukouski.  [250  DL 

were  all  in  his  office  at  one  time,  and  in  the  presence  of 
each  other,  and  in  the  presence  of  Sergeant  Heilinski  and 
officer  Pawlowski,  Nogawischi  repeated  the  confession  or 
statement  made  the  day  before,  substantially  as  he  made  it 
the  first  time.  At  the  same  time  Krolikowski  and  Gukouski 
made  confessions,  which  were  written  down  by  Capt.  Kand- 
zia  in  the  English  language  and  were  afterwards  trans- 
lated to  each  of  them  in  the  Polish  language,  sentence  by 
sentence,  and  signed  by  B^olikowski  and  Gukouski,  re- 
spectively. 

Capt.  Kandzia  testified  that  Nogawischi  said,  in  the 
presence  of  Krolikowski  and  Gukouski,  that  the  four  met 
in  the  afternoon  before  the  shooting  and  agreed  to  go  out 
to  Seventeenth  street  to  upset  a  baker's  wagon;  that  they 
met  Karcz  in  front  of  the  elevated  station  on  Eighteenth 
street,  in  the  vicinity  where  the  homicide  was  committed, 
about  one  or  half-past  one  o'clock  in  the  morning;  that 
Karcz  then  said,  **Now,  let's  go  over  and  upset  the  wagon; 
I  know  the  place  and  I  am  the  bravest  man  of  us  all ;  I  will 
do  the  attacking;"  that  they  went  to  Seventeenth  street, 
near  Wood,  where  Blonski's  wagon  was  expected  to  deliver 
bread;  that  they  waited  there  about  two  hours  before  the 
wagon  came ;  that  Nogawischi,  Krolikowski  and  Gukouski 
hid  alongside  the  house  while  Karcz  remained  in  front,  and 
when  the  wagon  came  Karcz  began  shooting  at  the  driver. 
The  other  three  started  to  run  and  Nogawischi  lost  his  hat. 
Capt.  Kandzia  testified  that  after  Nogawischi  had  made 
this  statement  in  the  presence  of  Krolikowski  and  Gukou- 
ski they  said  it  was  correct.  Witness  then  asked  Krolikow- 
ski and  Gukouski  if  they  would  make  a  statement  and 
have  it  written  down,  and  they  said  they  would.  Witness 
testified  he  told  them  they  did  not  have  to  make  any  state- 
ment if  they  did  not  wish,  and  that  if  they  did  make  it,  it 
might  be  used  against  them.  They  expressed  themselves 
as  willing  to  make  the  statement.  Capt.  Kandzia  testified 
they  each  talked  in  Polish,  and  'that  he  translated  their 


Jiae,'ll.]  The  People  v.  Gukouski.  235 

statements  into  English  and  wrote  them  down.  After  com- 
pleting the  statements  he  translated  them,  sentence  by  sen- 
tence, into  the  Polish  language  to  the  parties,  and  they 
were  then  signed  by  the  parties,  respectively,  Nogawischi 
was  present  when  these  statements  were  made,  translated 
and  signed. 

Sergeant  Heilinski  testified  he  was  a  Pole  and  under- 
stood and  spoke  the  Polish  language ;  that  he  was  present 
when  the  statements  were  made  by  Krolikowski  and  Gu- 
kouski to  Capt.^  Kandzia  and  written  down  by  him,  and  that 
Capt  Kandzia  translated  the  statements  from  English  into 
Polish  before  they  w-ere  signed.  The  witness  testified  he, 
himself,  read  the  statement  of  Krolikowski. 

There  is  no  evidence  whatever  that  these  confessions 
or  statements  were  not  freely  and  voluntarily  made.  The 
defendants  all  testified  in  their  own  behalf  and  did  not  deny 
that  they  made  statements  about  the  circumstances  of  the 
shooting  freely  and  voluntarily,  but  they  claim  the  state- 
ments they  made  were  not  taken  down  accurately  by  Capt. 
Kandzia,  or,  at  least,  that  they  did  not  know  when  they 
signed  them  that  they  contained  certain  matters  that  were 
in  the  papers  when  they  were  introduced  in  evidence.  The 
written  statements  signed  by  Krolikowski  and  Gukouski 
the  day  following  their  arrest  purported  to  be  in  their  lan- 
guage, respectively.  The  circumstances  under  which  they 
were  made  and  signed  entitled  them  to  be  admitted  in  evi- 
dence. The  value  of  confessions  as  evidence  depends  upon 
the  circumstances  under  w^hich  they  were  made.  The  jury 
had  all  the  circumstances  before  them,  and  the  weight  and 
credit  to  be  given  to  the  oral  confession  of  Nogawischi  and 
the  written  confessions  or  statements  by  Krolikowski  and 
Gukouski  were  matters  for  them  to  determine. 

The  substance  of  Krolikowski's  signed  statement  was, 
that  about  one  o'clock  in  the  morning  of  the  shooting 
Karcz  proposed  to  the  other  three  that  they  all  go  to  Seven- 
teenth street  to  upset  a  bakery  wagon  and  destroy  the  bread, 
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and  this  was  agreed  to.  Karcz  said  he  was  the  bravest  man 
and  would  attack  the  driver.  Karcz  met  the  other  three  in 
front  of  the  elevated  station  at  Eighteenth  street,  and  the 
four  of  them  went  to  the  grocery  store  where  the  bakery 
wagon  was  expected  to  deliver  bread.  They  waited  about 
an  hour,  hidden  alongside  the  building,  before  the  wagon 
came.  When  the  wagon  came  Karcz  jumped  out  and  began 
to  shoot  at  the  driver.  Krolikowski  didn't  know  how  many 
shots  were  fired.  When  he  heard  them  he  ran  away  and 
went  home.  He  didn't  know  Karcz  had  a  pistol.  Karcz 
told  him  the  driver  was  driving  for  Blonski,  whose  bakers 
were  on  a  strike.  The  statement  of  Gukouski  was  not  en- 
tirely in  the  same  language  as  that  of  Krolikowski,  but  in 
their  material  features  the  two  statements  were  substan- 
tially the  same. 

While  the  affidavits  sworn  to  before  Judge  Himes  by 
Krolikowski  and  Gukouski  are  not  in  the  exact  language 
of  their  signed  statements  they  are  substantially  so,  the  only 
difference  being,  that  in  the  affidavits  they  say  Karcz  said 
he  was  the  "heaviest"  man  and  would  attack  the  driver, 
while  in  the  signed  statements  "bravest"  is  used  instead  of 
"heaviest."  Police  officer  Pawlowski  testified  he  was  pres- 
ent when  Krolikowski  and  Gukouski  signed  and  swore  to 
the  affidavits  before  Judge  Himes;  that  they  were  read 
over  and  translated  by  him  correctly  in  the  Polish  language, 
and  the  parties  were  told  that  they  need  not  sign  them  if 
they  did  not  want  to.  Judge  Himes  testified  he  remembered 
swearing  the  parties  to  the  affidavits ;  that  he  believed  they 
were  read  over  to  the  parties  and  they  were  made  to  un- 
derstand them  before  they  were  signed,  but  he  would  not 
be  positive  as  to  that.  His  best  recollection  was  that  they 
were.  We  think,  under  the  proof,  they  were  properly  ad- 
mitted in  evidence. 

Karcz's  statement  was  made  the  day  he  returned  from 
Georgia  to  Chicago.  He  said  he  met  the  other  three  de- 
fendants at  the  elevated  station  on  Eighteenth  street  and 
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asked  them  what  they  were  doing,  and  one  of  them  said 
they  were  going  to  upset  Blonski's  wagon.  Karcz  said  he 
would  go  with  them,  and  they  went  to  Seventeenth  street 
near  Paulina  street.  Karcz  stopped  in  front  of  a  grocery 
store,  and  the  other  three  went,  he  did  not  know  where. 
He  lit  a  cigarette,  and  when  the  wagon  came  he  jumped 
to  the  driver  and  told  him  to  keep  still  and  not  move.  The 
driver  made  a  motion  as  if  to  reach  for  his  pocket  and 
Karcz  drew  his  revolver  and  fired  three  shots  at  him.  He 
then  ran  away.  He  threw  his  revolver  away  and  when  he 
got  home  told  one  of  the  boarders  what  had  happened. 
The  boarder  told  him  he  had  better  go  to  Atlanta,  Georgia, 
and  he  went  tliere.  He  did  not  know  the  driver  but  knew 
that  it  was  Blonski's  wagon  and  knew  that  Blonski's  bakers 
were  on  a  strike.  They  were  all  bakers  by  trade,  and,  as 
we  understand  it,  members  of  the  Bakers'  union.  Karcz 
testified  on  the  trial  and  denied  the  correctness  of  the 
statement  written  down  by  Capt.  Kandzia.  He  did  not 
deny  making  a  statement  and  that  it  was  written  down  by 
Capt  Kandzia,  but  denied  that  as  written  down  it  was  cor- 
rect. He  testified  that  when  he  met  the  other  three  defend- 
ants at  the  Eighteenth  street  station  he  did  not  know  where 
they  were  going;  that  he  inquired  of  them,  and  they  told 
him  they  had  a  friend  on  Wood  street  and  asked  him  to 
go  with  them;  that  when  they  came  to  Wood  street  they 
all  took  a  drink  of  whisky  out  of  a  bottle  Gukouski  was 
carrying  and  then  went  around  a  house;  that  Nogawischi 
said  he  would  go  and  find  out,  and  went  out  somewhere. 
Karcz  asked  Krolikowski  what  they  were  waiting  for,  and 
he  said  Blonski's  wagon.  Nogawischi  then  came  back  and 
said,  "He  is  coming."  The  three,  Nogawischi,  Krolikow- 
ski and  Gukouski,  then  jumped  out  toward  the  wagon  and 
Nogawischi  drew  his  revolver.  All  three  of  them  ran  after 
the  wagon  and  Nogawischi  was  shooting.  Karcz  then  ran 
toward  Paulina  street  and  went  home.  He  testified  that 
Nogawischi  and  Krolikowski  came  to  his  place  and  said  to 
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him  that  if  he  ever  told  anybody  about  what  happened  they 
would  kill  him. 

Plaintiffs  in  error  all  testified  on  the  trial.  They  denied 
stating  to  Capt.  Kandzia  that  the  four  defendants  went  to 
the  grocery  store,  by  agreement,  to  turn  over  the  bakery 
wagon  and  destroy  the  bread.  In  substance  their  testimony 
was  that  Karcz  asked  them  to  go  with  him,  but  they  did  not 
at  the  time  know  he  contemplated  anything  more  than  talk- 
ing with  the  driver  of  the  bakery  wagon.  When  he  spoke 
of  turning  the  wagon  over  and  destroying  the  bread  they 
remonstrated  with  him  against  it,  and  when  he  insisted  up- 
on doing  so  they  stopped  some  little  distance  before  reach-, 
ing  the  grocery  store  and  shortly  afterwards  heard  a  num- 
ber of  shots  fired.    They  then  went  home. 

The  foregoing  is  the  substance  of  the  material  testi- 
mony upon  which  the  verdict  and  judgment  were  based. 
It  will  be  seen  the  testimony  of  plaintiffs  in  error  on  the 
trial  was  in  conflict  with  that  of  Karcz,  and  the  testimony 
of  all  of  them  was  in  conflict  with  their  written  confessions 
and  that  of  Nogawischi  with  his  oral  confession.  It  w^as 
the  province  of  the  jury,  therefore,  to  determine  whether 
the  testimony  of  the  parties  on  the  trial  or  their  confessions 
and  the  affidavits  of  two  of  them  made  before  the  trial 
were  true. 

It  is  very  earnestly  contended  by  counsel  for  plaintiffs 
in  error  that  if  the  written  statements  or  confessions  of 
Krolikowski  and  Gukouski  and  their  affidavits,  and  also  the 
oral  confession  of  Nogawischi,  be  accepted  as  true,  they 
are  insufficient  to  sustain  the  conviction  of  plaintiffs  in  er- 
ror of  the  crime  of  murder.  It  is  argued  these  confessions 
show  that  murder  was  not  in  their  minds  or  contemplation ; 
that  their  only  purpose  in  going  to  the  place  where  the 
shooting  occurred  w^as  to  upset  the  bakery  wagon  and  de- 
stroy the  bread  in  it;  that  they  had  no  knowledge  Karcz 
had  a  pistol  or  contemplated  shooting  the  driver  of  the 
wagon,  and  his  doing  so  was  a  great  surprise  to  them.    Ac- 
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cording  to  the  confessions  of  the  plaintiffs  in  error  the 
agreement  was  that  they  were  to  go  to  the  store  where 
Tietlebaum,  the  driver  of  Blonski's  bakery  wagon,  w-as  ex- 
pected to  deliver  bread,  and  upon  his  arrival  there  they  were 
to  upset  the  wagon  and  destroy  its  contents,  and  Karcz, . 
either  on  account  of  being  the  "bravest"  or  the  "heaviest" 
man  of  the  four,  was  to  attack  the  driver.  The  agreement 
contemplated  not  only  upsetting  the  wagon  and  destroying 
its  contents,  but  personal  violence  to  the  driver  of  it.  If 
their  confessions  are  to  be  believed,  plaintiffs  in  error  an- 
ticipated that  in  accomplishing  their  object  of  upsetting  the 
wagon  and  destroying  the  bread  it  would  be  necessary  also 
to  assault  the  driver.  They  must  be  presumed,  therefore, 
to  have  intended  to  use  whatever  means  might  appear  nec- 
essary to  overcome  any  resistance  of  the  driver  of  the 
wagon  in  attempting  to  protect  it  and  its  contents  and  to 
prevent  plaintiffs  in  error  and  Karcz  from  accomplishing 
their  purpose.  It  was  not  necessary  that  they  should  have 
expressly  agreed  to  take  the  life  of  the  driver  of  the  wagon 
in  order  to  render  all  of  them  liable  for  the  act  of  Karcz 
in  shooting  him.  They  had  entered  into  a  conspiracy  to 
perform  an  unlawful  act, — to  commit  a  crime.  They  con- 
templated that  violence  to  the  person  of  the  driver  w'ould 
be  necessary  for  the  carrying  out  of  their  conspiracy  and 
common  purpose.  In  such  case  the  law  makes  all  the  con- 
spirators liable  for  the  acts  of  one  done  in  furtherance  of 
the  common  object. 

In  Brennan  v.  People,  15  111.  511,  it  was  said:  "The 
prisoners  may  be  guilty  of  murder  although  they  neither 
took  part  in  the  killing  nor  assented  to  any  arrangement 
having  for  its  object  the  death  of  Story.  It  is  sufficient 
that  they  combined  with  those  committing  the  deed  to  do 
an  unlawful  act,  such  as  to  beat  or  rob  Story,  and  that  he 
was  killed  in  the  attempt  to  execute  the  common  purpose. 
If  several  persons  conspire  to  do  an  unlawful  act  and  death 
happens  in  the  prosecution  of  the  common  object,  all  are 
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alike  guilty  of  the  homicide.  The  act  of  one  of  them  done 
in  furtherance  of  the  original  design  is,  in  consideration  of 
law,  the  act  of  all/' 

In  Lamb  v.  People,  96  111.  73,  it  was  said:  "Where 
the  accused  is  present  and  commits  a  crime  with  his  own 
hands  or  aids  and  abets  another  in  its  commission,  he  may, 
in  either  case,  be  considered  as  expressly  assenting  thereto. 
So  where  he  has  entered  into  a  conspiracy  with  otliers  to 
commit  a  felony  or  other  crime  under  such  circumstances 
as  will,  when  tested  by  experience,  probably  result  in  tlie 
unlawful  taking  of  human  life,  he  must  be  presumed  to 
have  understood  the  consequences  which  might  reasonably 
be  expected  to  flow  from  carrying  into  effect ^such  unlaw- 
ful combination,  and  also  to  have  assented  to  the  doing 
of  whatever  would  reasonably  or  probably  be  necessary  to 
accomplish  the  objects  of  the  conspiracy,  even  to  the  taking 
of  life.  ♦  *  ♦  The  principle  which  underlies  and  con- 
trols cases  of  this  character  is  the  elementary  and  very 
familiar  doctrine,  applicable  alike  to  crimes  and  mere  civil 
injuries,  that  every  person  must  be  presumed  to  intend, 
and  is  accordingly  held  responsible  for,  the  probable  conse- 
quences of  his  own  acts  or  conduct.  When,  therefore,  one 
enters  into  an  agreement  with  others  to  do  an  unlawful 
act  he  impliedly  assents  to  the  use  of  such  means  by  his 
co-conspirators  as  is  necessary,  ordinary  or  usual  in  the 
accomplishment  of  an  act  of  that  character.  But  beyond 
this  his  implied  liability  cannot  be  extended.  So  if  the  un- 
lawful act  agreed  to  be  done  is  dangerous  or  homicidal  in 
its  character,  or  if  its  accomplishment  will  necessarily  or 
probably  require  the  use  of  force  and  violence  which  may 
result  in  the  taking  of  life  unlawfully,  every  party  to  such 
agreement  will  be  held  criminally  liable  for  whatever  any 
of  his  co-conspirators  may  do  in  furtherance  of  the  com- 
mon design,  whether  he  is  present  or  not." 

In  Wharton  on  Criminal  Law  (vol.  i,  sec.  220,)  it  is 
said :    **It  is  not  necessary  that  the  crime  should  be  part  of 
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the  original  design;  it  is  enough  if  it  be  one  of  the  in- 
cidental, probable  consequences  of  the  execqtion  of  that 
design  and  should  appear  at  the  moment  to  one  of  the  par- 
ticipants to  be  expedient  for  the  common  purpose.  Thus 
where  A  and  B  go  out  for  the  purpose  of  robbing  C,  and 
A,  in  pursuance  of  the  plan  and  in  execution  of  the  rob- 
bery, kills  C,  B  is  guilty  of  the  murder.  In  such  cases  of 
confederacy  all  are  responsible  for  the  acts  of  each,  if  done 
in  pursuance  of  the  common  design.  This  doctrine  may 
seem  hard  and  severe,  but,  as  has  been  well  argued,  has 
been  found  necessary  to  prevent  persons  engaged  in  riot- 
ous combinations  from  committing  murder  with  impunity, 
for  where  such  illegal  associates  are  numerous  it  would 
scarcely  be  practicable  to  establish  .the  identity  of  the  in- 
dividual actually  guilty  of  a  specific  wrong." 

In  McClain  on  Criminal  Law  (vol.  i,  sec.  196,)  the 
author  says:  **It  results  from  the  principle  stated  in  the 
preceding  section,  that  everyone  connected  with  carrying 
out  a  common  design  to  commit  a  criminal  act  is  concluded 
and  bound  by  the  act  of  any  member  of  the  combination 
perpetrated  in  the  prosecution  of  the  common  design.  But 
it  is  not  necessary  that  the  crime  committed  shall  have  been 
originally  intended.  Each  is  accountable  for  all  the  acts 
of  the  others  done  in  carrying  out  the  common  purpose, 
whether  such  acts  were  originally  contemplated  or  not,  if 
they  were  the  natural  and  proximate  result  of  carrying  out 
such  purpose,  and  the  question  whether  the  result  is  the 
natural  and  probable  effect  of  the  wrongful  act  intended  is 
for  the  jury.  Thus,  if- several  persons  agree  to  commit  and 
enter  upon  the  commission  of  a  crime  involving  danger 
to  huitian  life,  such  as  robbery,  or  assault  and  battery,  or 
resisting  an  officer  or  resisting  arrest,  all  are  criminally 
accountable  for  death  caused  in  the  common  enterprise. 
Thus,  also,  if  the  unlawful  enterprise  is  likely  to  meet 
violent  resistance,  all  will  be  liable  for  a  felonious  assault 
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committed  by  one  of  their  number  in  consequence  of  such 
resistance,  and  if  the  common  design,  in  general,  involves 
acts  of  violence,  all  who  participate  in  the  common  plan 
are  equally  answerable  for  acts  of  others  done  in  pursuance 
thereof,  although  the  result  was  not  specially  intended  by 
them  all." 

If  the  jury  believed  the  confessions  of  plaintiffs  in  error 
to  be  true, — ^and  we  are  unable  to  say  they  were  not  war- 
ranted  in  doing  so, — ^they  were  justified,  under  the  law,  in 
finding  them  guilty  of  the  murder  of  Tietlebaum. 

There  was  no  error  in  the  giving  or  refusing  of  instruc- 
tions of  such  prejudicial  nature  as  to  justify  a  reversal  of 
the  judgment,  and  it  is  affirmed.    .  y„j^„,^„,  ^^^^j. 


The  T.  E.  Hill  Company,  Defendant  in  Error,  vs.  The 
United  States  Fidelity  and  Guaranty  Company, 
Plaintiff  in  Error. 

Opinion  filed  April  ip,  ipii — Rehearing  denied  June  7,  igii. 

1.  Practice — when  bill  of  exceptions  in  the  municipal  court  is 
signed  in  time.  If  one  extension  of  sixty  days'  time  to  file  a  bill 
of  exceptions  in  a  municipal  court  case  of  the  first  class  is  prop- 
erly allowed  and  the  bill  is  signed  and  sealed  by  the  judge  within 
such  sixty  days  the  bill  is  signed  and  sealed  within  the  time  re- 
quired by  section  38  of  the  Municipal  Court  act. 

2.  Same — party  cannot  be  prejudiced  by  delay  of  judge  in  sign- 
ing bill  of  exceptions.  If  a  bill  of  exceptions  is  presented  to  the 
trial  judge  at  such  time  that  it  can  be  filed  within  the  prescribed 
time  if  signed  and  sealed,  the  party  will  not  be  prejudiced  by  the 
neglect  or  delay  of  the  judge  to  sign  die  bill  until  after  the  pre- 
scribed time. 

3.  Same — when  bill  of  exceptions  may  be  Hied  nunc  pro  tunc 
as  of  the  date  of  presentation.  If  a  bill  of  exceptions  is  presented 
within  the  time  lawfully  extended  by  the  court  and  that  fact  is 
shown  on  the  bill  itself,  it  may  be  filed  nunc  pro  tunc  as  of  the 
date  of  presentation,  within  a  reasonable  time  after  the  bill  is  ac- 
tually signed  by  the  judge. 


Jane,  '11.]        Hill  Co.  v.  U.  S.  Guaranty  Co.  243 

i 

4.  Same — failure  to  Hie  hill  of  exceptions  nunc  pro  tunc  is  not 
ground  for  a  motion  to  strike.  If  a  bill  of  exceptions  is  presented 
within  the  extension  of  time  lawfully  granted  by  the  court  and  the 
date  of  presentation  appears  on  the  bill,  the  trial  judge,  upon  sign- 
ing the  bill,  should  date  it  as  of  the  date  of  presentation,  and  an 
order  should  be  obtained  to  file  it  nunc  pro  tunc  as  of  that  date, 
but  a  failure  to  do  so  is  a  mere  irregularity  and  is  not  good  ground 
for  a  motion  to  strike  the  bill  from  the  files. 

5.  Bankruptcy — the  receiver  and  marshal  take  possession  of 
bankrupt's  property  for  same  purpose.  The  receiver  in  bankruptcy 
and  the  marshal  take  possession  of  the  bankrupt's  property  for  sub- 
stantially the  same  purpose,  and  while  the  language  prescribed  by 
the  Bankruptcy  act  for  the  bonds  to  be  given  in  the  respective  in- 
stances differs  in  some  respects,  the  bonds  are  given  for  the  same 
purpose  and  are  to  be  given  the  same  interpretation. 

6.  Same — when  recovery  may  he  had  on  petitioning  creditor's 
bond  when  petition  is  dismissed.  Where  a  receiver  in  bankruptcy 
is  appointed  and  a  bond  is  given  which  is  conditioned  in  the  lan- 
guage required  by  section  69a  of  the  Bankruptcy  act,  relating  to 
bonds  given  when  the  marshal  takes  possession  of  the  property,  a 
recovery  of  damages  and  costs  may  be  had  on  such  bond,  under 
section  3^  of  said  act,  when  the  petition  is  subsequently  dismissed, 
even  though  the  seizure  by  the  receiver  is  not  proven  to  have  been 
wrongfully  obtained. 

7.  Same — dismissal  of  the  petition  shows  that  receiver's  seizure 
was  wrongfully  obtained.  Construing  together  sections  3^  and 
69a  of  the  national  Bankruptcy  act,  the  words  "wrongfully  ob- 
tained," used  in  section  69a,  must  be  held  to  include  the  securing 
of  the  order  of  seizure  if  the  petition  is  thereafter  dismissed,  and 
it  must  therefore  be  held  that  a  receiver's  seizure  is  wrongfully 
obtained,  if  the  petition  is  dismissed,  even  though  the  bankruptcy 
court  had  jurisdiction  to  enter  the  order  and  it  was  not  obtained 
through  fraud  or  with  malice  and  without  probable  cause. 

8.  Same — allowance  of  damages  by  bankruptcy  court  is  not  a 
condition  precedent  to  recovery  on  bond.  An  allowance  of  dam- 
ages by  the  bankruptcy  court  upon  the  dismissal  of  the  petition,  as 
provided  in  section  3^  of  the  Bankruptcy  act,  is  not  a  condition 
precedent  to  a  recovery  by  the  bankrupt  upon  a  bond  conditioned 
in  the  language  of  section  69a  of  such  act,  as  the  remedy  provided 
by  said  section  3^  is  a  cumulative  one. 

9.  Same — wrongful  detention  of  property  by  receiver  after  cor- 
poration has  made  an  assignment  is  a  damage.  The  wrongful  de- 
tention of  property  by  a  receiver  in  bankruptcy  for  more  than  a 
year  after  the  corporation  defendant  made  a  voluntary  assignment 
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for  its  creditors  is  a  damage  to  the  corporation  within  the  mean- 
ing of  a  bond  conditioned  in  the  language  of  section  69a  of  the 
Bankruptcy  act  notwithstanding  the  making  of  the  assignment,  as 
any  property  remaining  in  the  assignee's  hands  after  the  debts  of 
the  corporation  are  paid  must  be  returned  to  it 

Writ  of  Error  to  the  Branch  Appellate  Court  for  the 
First  District ; — ^heard  in  that  court  on  writ  of  error  to  the 
Municipal  Court  of  Chicago;  the  Hon.  John  H.  Hume, 
Judge,  presiding. 

John  A.  Bloomingston,  for  plaintiff  in  error. 

BuKLL  &  Abbey,  and  Fred  W.  BentlEy,  for  defend- 
ant in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  was  an  action  brought  in  the  municipal  court  of 
Chicago  by  defendant  in  error  against  plaintiff  in  error, 
the  latter  company  having  signed  as  surety  a  petitioning 
creditors'  bond  for  the  appointment  of  a  receiver  in  an  in- 
voluntary bankruptcy  proceeding  in  the  United  States  Dis- 
trict Cotirt.  On  November  18,  1905,  shortly  after  the  re- 
ceiver took  possession  of  the  property,  defendant  in  error 
made  a  voluntary  assignment  for  the  benefit  of  creditors. 
The  order  of  the  United  States  Court  of  Appeals  affirming 
the  decision  of  the  district  court  dismissing  the  petition  was 
entered  November  25,  1906.  The  suit  on  this  bond  was 
begun  February  6,  1907.  The  cause  was  submitted  to  the 
trial  judge  without  a  jury  and  judgment  entered  in  favor 
of  plaintiff  in  error.  The  cause  being  taken  to  the  Appel- 
late Court  for  the  First  District  by  writ  of  error,  tlie  judg- 
ment of  the  trial  court  was  reversed  and  judgment  entered 
in  the  Appellate  Court  in  favor  of  the  defendant  in  error 
for  $5000  debt  and  $5000  damages.  Thereafter,  on  a  peti- 
tion for  certiorari,  the  cause  was  brought  here  for  further 
review. 
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Plaintiff  in  error  has  moved  in  this  court  to  strike  the 
bill  of  exceptions  from  the  files,  and  this  motion  was  taken 
with  the  case.  The  judgment  was  rendered  in  the  munici- 
pal court  March  19,  1908.  On  the  same  day  an  order  was 
entered  that  a  bill  of  exceptions  be  filed  in  forty  days. 
April  25,  1908,  the  time  for  filing  a  bill  of  exceptions  was 
extended  sixty  days  from  April  28,  1908.  June  15,  1908, 
the  time  for  filing  a  bill  of  exceptions  was  extended  sixty 
days  from  June  27.  September  28,  1908,  the  bill  of  ex- 
ceptions was  signed  and  was  filed  in  the  municipal  court 
the  same  date.  It  was  marked  as  follows :  **J^^^^  25,  '08, 
presented  for  signature. — ^John  H.  Hume,  Judge."  It  was 
filed  as  of  September  28,  1908,  and  not  as  of  June  25. 

It  is  first  insisted  that  the  motion  to  strike  the  bill  of 
exceptions  from  the  files  should  be  sustained  because  sec- 
tion 38  of  the  Municipal  Court  act  permits,  in  first-class 
cases  such  as  this,  only  one  extension  of  time  for  filing  the 
bill  of  exceptions.  If  the  bill  of  exceptions  had  been  signed 
and  sealed  by  the  judge  w^hen  it  was  presented  on  June  25, 
1908,  no  question  could  be  raised  as  to  its  being  signed 
within  the  time  required  by  statute.  (Haines  v.  Danderine 
Co.  248  111.  259.)  It  is  further  insisted  by  counsel  that  the 
bill  of  exceptions  should  be  stricken  because  it  was  filed 
September  28,  1908,  when  it  should  have  been  filed  by  a 
nunc  pro  tunc  order  as  of  the  date  when  it  was  presented 
to  the  trial  judge.  The  rule  is,  that  if  a  bill  of  exceptions 
is  presented  to  the  trial  judge  at  such  time  that  it  can  be 
filed  within  the  time  provided  by  the  order  of  the  court, 
the  party  will  not  be  prejudiced  by  the  neglect  or  delay  of 
the  judge  to  sign  the  bill  until  after  the  time  fixed  for  that 
purpose  has  expired.  If  the  date  of  presentation  appears 
on  the  bill  when  it  is  signed  and  sealed  it  can  be  filed 
ntmc  pro  tunc  as  of  the  date  of  such  presentation.  (Hall 
V.  Royal  Neighbors,  231  111.  185;  Underwood  v.  Hossack^ 
40  id.  98;  Bvans  v.  Fisher,  5  Gilm.  453;  Goodrich  v 
Cook,  81   id.   41.)      A  bill  of  exceptions  purports  to  be 
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signed  at  the  time  the  exception  is  taken  in  the  course  of 
the  trial,  whether  it  is  presented  then  or  afterwards,  but 
if  it  is  presented  within  the  time  as  extended  by  the  court 
and  that  fact  is  shown  on  the  bill,  it  may  be  afterwards  filed 
as  of^that  date  within  a  reasonable  time  after  it. is  actually 
signed.  (Hall  v.  Royal  Neighbors,  supra.)  Where  a  bill 
of  exceptions  is  actually  signed  and  filed  ten  days  after  the 
trial,  it  is  not  necessary  to  render  it  effective  that  it  should 
be  entered  and  filed  nunc  pro  tunc  as  of  the  date  of  the 
trial.  (Hunnicutt  v.  Peyton,  102  U.  S.  333.)  The  court 
said  in  the  case  just  cited,  that  while  the  bill  might  be 
signed  as  of  the  date  of  the  judgment,  the  giving  of  the 
true  date  would  not  destroy  it;  that  "the  reason  why  it  is 
required  that  bills  shall  be  presented  for  signature  during 
the  term  is  that  the.  rulings  made  may  be  fresh  in  the  mem- 
ory. Are  they  any  more  fresh  in  his  memory  when  he 
antedates  the  bill  or  orders  it  to  be  filed  as  of  the  date  of 
the  trial  than  when  he  gives  to  the  signature  and  filing  their 
true  date?  We  cannot  doubt  that  in  a  multitude  of  cases 
bills  of  exception  have  been  signed  after  judgment  and  filed 
without  any  order  that  the  signature  and  filing  be  entered 
nunc  pro  tunc,  but,  when  the  true  time  of  the  signature 
appeared,  having  been  treated  as  sufficient  whenever  they 
have  shown  that  the  exceptions  were  taken  during  the  trial." 
While  it  is  true  that  this  reasoning  was  applied  in  a  case 
where  the  bill  of  exceptions  was  signed  during  the  term, 
it  applies  with  equal  force  where  the  bill  of  exceptions  is 
actually  presented  to  the  judge  within  the  time  provided  by 
the  order  of  court,  for  it  is  conceded  that,  under  the  au- 
thorities, having  been  so  presented  it  could  be  filed,  after 
it  was  signed  and  sealed,  as  of  the  date  when  it  was  so 
presented,  the  same  as  a  bill  of  exceptions  signed  and  sealed 
during  the  term  when  the  trial  was  had  could  be  signed 
and  sealed  during  the  term  and  filed  as  of  the  date  of  the 
trial.  As  a  matter  of  proper  practice  the  judge  should  have 
dated  it,  after  signing,  as  of  the  date  when  it  was  presented, 
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and  an  order  should  have  been  procured  filing  it  as  of  that 
date.  At  the  most,  however,  the  failure  to  do  this  was 
only  an  irregularity  and  does  not  render  the  bill  of  excep- 
tions void.  (Railway  Conductors'  Benefit  Assn  v.  Leon- 
ard,  1 66  111.  154.)  The  motion  to  strike  the  bill  of  excep- 
tions will  be  denied. 

It  is  insisted  that  there  was  no  breach  of  the  bond  upon 
which  this  suit  was  brought.  It  was  given  pursuant  to  the 
order  of  the  United  States  District  Court,  which,  after  re- 
citing that  the  appointment  of  a  receiver  was  necessary  for 
the  preservation  of  the  estate,  provided  that  the  petitioning 
creditors  file  a  bond  in  the  sum  of  $5000,  as  provided  by 
statute,  before  said  receiver  should  take  possession  under 
the  appointment.  The  condition  of  the  bond  given  was, 
that  if  the  receiver  was  appointed  and  seized  the  property 
the  said  T.  E.  Hill  Company  should  be  indemnified  "for 
such  damages  as  it  shall  sustain  in  the  event  such  seizure 
shall  prove  to  have  been  wrongfully  obtained,'*  etc.  It  is 
provided  by  the  national  Bankruptcy  act,  in  section  ^e,  that 
on  an  application  being  made,  after  a  petition  has  been  filed 
to  adjudge  a  person  a  bankrupt,  to  take  charge  of  the  prop- 
erty of  said  bankrupt  prior  to  the  adjudication  and  pend- 
ing a  hearing,  a  bond  shall  be  filed  conditioned  "for  the 
payment,  in  case  such  petition  is  dismissed,  to  the  respond- 
ent, his  or  her  personal  representatives,  all  costs,  expenses 
and  damages  occasioned  by  such  seizure,  taking  and  de- 
tention of  the  property,"  etc.  Section  69a  of  the  Bank- 
ruptcy act  provides  for  the  taking  possession  of  the  prop- 
erty by  the  marshal  on  the  giving  of  a  bond  conditioned 
to  indemnify  the  bankrupt  "for  such  damages  as  he  shall 
sustain  in  the  event  such  seizure  shall  prove  to  have  been 
wrongfully  obtained.'*  The  Bankruptcy  act  also  provides 
that  the  Supreme  Court  of  the  United  States  shall  prescribe 
all  necessary  rules  and  forms  of  orders  and  the  procedure 
for  carrying  the  act  into  effect,  and  that  court  has  accord- 
ingly issued  a  number  of  general  orders,  among:  others  a 
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form  of  a  bond  when  the  marshal  is  directed  to  seize  the 
property.  That  court  has  also  provided  that  **the  several 
forms  annexed  to  these  general  orders  shall  be  observed 
and  used,  with  such  alterations  as  may  be  necessary  to  suit 
the  circumstances  in  each  particular  case." 

It  is  conceded  that  if  the  condition  of  this  bond  had 
been  in  accordance  with  section  3^  there  could  have  been 
a  recovery  as  the  petition  in  bankruptcy  was  dismissed,  but 
it  is  argued  that  the  form  of  the  bond  corresponded  to  sec- 
tion '690,  and  that  there  can  be  no  damages  recovered  be- 
cause the  seizure  by  the  receiver  was  not  proven  "to  have 
been  wrongfully  obtained."  While  the  language  as  to  the 
conditions  of  the  bonds  in  the  two  sections  differs,  still,  as 
the  appointment  of  the  receiver  and  the  order  for  the  mar- 
shal to  take  possession  are  intended  to  accomplish  the  same 
object,  the  provisions  in  the  two  clauses  should,  if  possible, 
be  given  the  same  interpretation.  That  the  receiver  and  the 
marshal  take  possession  of  the  property  for  substantially 
the  same  purpose  is  shown  not  only  by  the  wording  of  sub- 
section 3  of  section  2  of  the  Bankruptcy  act,  but  has  been 
so  held  by  the  courts.  (Guaranty  Title  and  Trust  Co,  v. 
Pearlman,  144  Fed.  Rep.  550;  Whitney  v.  Wenman^  198 
U.  S.  539.)  Manifestly,  the  Supreme  Court  of  the  United 
States  was  of  this  opinion,  otherwise  a  special  form  of 
lx)nd  would  have  been  prescribed  for  the  appointment  of  a 
receiver  under  section  3^. 

We  have  already  held  in  Hill  Co,  v.  Contractors'  Sup- 
ply and  Equipment  Co,  249  111.  304,  that  the  United  States 
District  Court  had  jurisdiction  of  the  parties  and  the  sub- 
ject matter  in  these  same  bankruptcy  proceedings* for  the 
appointment  of  a  receiver,  and  that  therefore  there  was  no 
common  law  action,  unless  malice  and  lack  of  probable 
cause  could  be  shown,  growing  out  of  such  appointment  of 
the  receiver,  even  though  the  bankruptcy  proceedings  were 
subsequently  dismissed.  It  must  be  held,  therefore,  that 
section  3(?  creates  a  new  cause  of  action  whereby  damages 
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and  costs  may  be  recovered  under  the  bond  required,  if  the 
petition  is  dismissed  without  malice  and  probable  cause  be- 
ing shown 

It  is  further  insisted  that  as  the  court  had  jurisdiction 
tlie  seizure  of  the  property  was  not  "wrongfully  obtained," 
under  the  condition  of  the  bond,  merely  because  the  peti- 
tion was  dismissed;  that  these  words  mean  that  the  order 
must  have  been  obtained  through  some  fraud  or  imposition 
upon  the  court  or  with  malice  and  lack  of  probable  cause. 
If  section  69a  were  the  only  provision  of  the  Bankruptcy 
act  on  this  subject  tliere  would  be  force  in  this  argument, 
but  in  the  light  of  the  common  purpose  of  the  two  sections, 
"wrongfully  obtained,"  in  section  69a,  should  be  held  to 
include  the  securing  of  an  order  of  seizure  when  thereafter 
the  petition  shall  be  dismissed.  The  two  sections  could 
then  fairly  be  interpreted  to  provide  for  practically  the  same 
bond,  as  the  Supreme  Court  provides  in  its  rules,  with  such 
minor  changes  as  may  be  necessary  to  suit  the  circum- 
stances, such  as  substituting  the  word  "receiver"  for  "mar- 
shal." This  being  so,  the  seizure  of  the  property  by  the 
receiver  must  be  held  "to  have  been  wrongfully  obtained." 

It  is  further  argued  that  there  could  be  no  recovery  un- 
der section  3^,  reading,  "counsel  fees,  costs,  expenses  and 
damages  shall  be  fixed  and  allowed  by  the  court  and  paid 
by  the  obligors  in  said  bond,*'  until  after  the  damages  had 
been  fixed  by  the  United  States  court.  If  the  bond  given 
had  been  expressly  conditioned  for  the  payment  of  such 
damages  as  should  be  first  allowed  by  such  court,  then 
there  would  have  been  no  breach  of  the  bond  until  the 
bankruptcy  court  had  first  allowed  such  damages.  The  con- 
struction that  we  have  placed  upon  the  Bankruptcy  act  jus- 
tifies the  conclusion  that  such  allowance  is  not  a  condition 
precedent ;  that  the  remedy  given  under  section  3^  is  cumu- 
lative, and  the  plaintiff  may,  if  he  pleases,  pursue  this  rem- 
edy on  the  bond.  The  fact  that  the  plaintiff  in  error  is  a 
surety  company  tends  to  strengthen  this  conclusion  as  to 
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the  proper  construction  of  this  bond,  for  its  liability  under 
this  bond  is  to  be  held  and  construed,  in  a  certain  sense, 
as  a  contract  of  insurance.  United  States  Fidelity  Co.  v. 
First  Nat,  Bank,  233  111.  475;  Lesher  v.  United  States 
Fidelity  Co.  239  id.  502;  American  Bonding  and  Trust 
Co.  V.  Baltimore  and  Ohio  and  Southwestern  Railroad  Co 
124  Fed.  Rep.  866. 

The  Contractors*  Supply  and  Equipment  Company, 
which  filed  the  petition  for  the  appointment  of  a  receiver 
consented,  in  writing,  that  the  plaintiff  in  error  could  in- 
terpose as  a  set-off  a  claim  due  it  from  defendant  in  error. 
It  is  contended  that  the  Appellate  Court  should  have  al- 
lowed this  set-off.  We  deem  it  a  sufficient  answer  to  this 
contention  to  state  that  we  find  no  proper  proof  in  this 
record  that  said  petitioning  creditor  was  the  owner  of  any 
indebtedness  at  the  time  of  the  trial  of  this  cause  which  it 
could  transfer  to  plaintiff  in  error. 

It  is  further  urged  that  as  the  defendant  in  error  made 
a  voluntary  assignment  for  the  benefit  of  its  creditors  two 
months  after  the  order  appointing  the  receiver,  and  said 
bond  was  only  to  indemnify  as  to  such  damages  as  should 
come  to  defendant  in  error,  no  damages  could  be  consid- 
ered as  to  this  assignee.  The  assignor  in  this  case  retained 
an  interest  in  its  property,  and,  notwithstanding  the  assign- 
ment, remains  liable  for  debts.  After  their  payment  the 
remaining  property,  if  any,  is  to  be  returned  to  it.  Wrong- 
ful detention  of  the  property  after  the  voluntary  assign- 
ment would  therefore  "damage''  the  defendant  in  error,  as 
that  w^ord  is  used  in  this  bond. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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LiNViLLE  H.  George  et  al.  Defendants  in  Error,  vs.  Sam- 
uel E.  George  et  al.  Plaintiffs  in  Error. 

Opinion  Med  April  ip,  ipii — Rehearing  denied  June  j,  igii. 

1.  Practice — effect  of  plea  of  Statute  of  Limitations  to  writ  of 
error.  The  effect  of  a  plea  of  the  Statute  of  Limitations  to  a  writ 
of  error  is  to  confess  that  there  is  error  in  the  record  for  which 
the  decree  must  be  reversed,  and  if  it  is  held  that  the  Statute  of 
Limitations  does  not  apply  a  reversal  of  the  decree  must  follow. 

2.  Same — right  to  review  judgments  by  writ  of  error  in  cases 
involving  a  freehold  is  constitutional.  The  jurisdiction  of  the  Su- 
preme Court  to  review,  by  writ  of  error,  judgments  or  decrees  in 
cases  involving  a  freehold  is  not  dependent  upon  statute  but  is  con- 
ferred by  the  constitution,  and  the  right  of  the  parties  to  sue  out 
a  writ  of  error  in  such  cases  is  a  constitutional  right,  which  must 
be  allowed  when  claimed. 

3.  Same — the  legislature  cannot  abridge  right  to  writ  of  error 
where  freehold  is  involved.  The  legislature  has  no  power  to  de- 
prive the  Supreme  Court  of  jurisdiction  to  review  freehold  cases 
by  writ  of  error  nor  to  in  any  manner  abridge  such  jurisdiction, 
but  it  may,  by  proper  enactment,  limit  the  time  within  which  such 
writ*  may  be  sued  out. 

4.  Same — section  117  of  the  Practice  act  is  purely  a  statute  of 
limitation.  Section  117  of  the  Practice  act  of  1907  merely  limits 
the  time  within  which  writs  of  error  may  be  sued  out,  and  is 
purely  a  statute  of  limitation  and  must  be  construed  as  such. 

5.  Same — a  writ  of  error  is  a  new  suit — statutes  of  limitation. 
The  suing  out  of  a  writ  of  error  is  the  beginning  of  a  new  suit, 
and  the  rules  which  govern  the  application  of  statutes  of  limita- 
tion to  other  causes  of  action  should  be  applied  where  that  defense 
is  pleaded  to  the  writ. 

6.  Same — section  117  of  Practice  act,  reducing  time  for  suing 
out  writ  of  error  to  three  years,  is  not  retroactive.  Following  the 
general  rule  that  a  statute  of  limitation  will  not  be  given  retro- 
spective effect  in  the  absence  of  an  intention  clearly  manifested 
in  the  act  itself,  section  117  of  the  Practice  act  of  1907,  reducing 
the  time  for  suing  out  a  writ  of  error  to  three  years,  must  be  held 
to  apply  only  where  the  right  to  sue  out  such  writ  accrued  after 
the  act  took  effect  and  as  not  affecting  pending  rights,  notwith- 
standing the  parties  had  a  reasonable  time  to  sue  out  the  writ 
after  the  act  took  effect. 

Carter,  J.,  dissenting. 
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Writ  oi^  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  George  A.  Dupuy,  Judge,  presiding. 

Daniei.  S.  Wentworth,  (Harvey  L.  Cavender,  of 
counsel,)  for  plaintiffs  in  error.   . 

Fred  H.  Atwood,  Frank  B.  Pease,  and  Charles  O. 
LoucKS,  for  defendants  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  is  a  writ  of  error  sued  out  to  review  a  decree  for 
the  partition  of  real  estate,  entered  in  the  superior  court  of 
Cook  county  on  March  29,  1907.  The  writ  was  issued  on 
September  20,  1910,  and  the  defendants  in  error  have  filed 
their  plea  of  the  Statute  of  Limitations,  alleging  that  imder 
section  117  of  the  Practice  act  (Laws  of  1907,  p.  466,)  the 
plaintiffs  in  error  are  barred  from  suing  out  their  writ  of 
error,  the  same  not  having  been  done  within  three  years, 
as  provided  by  said  section.  To  this  plea  plaintiffs  in  er- 
ror have  filed  a  demurrer,  claiming  that  they  are  not  gov- 
erned by  the  act  of  1907  limiting  them  to  three,  years  within 
which  to  prosecute  their  writ  of  error,  but  that  their  rights 
accrued  under  the  former  statute  and  that  they  have  five 
years'  time  in  which  to  prosecute  their  writ,  as  provided 
by  the  law  at  the  date  of  the  decree.  The  only  question  to 
be  determined  is  whether  the  act  of  1907  applies  to  writs 
of  error  sued  out  to  review  judgments  or  decrees  rendered 
prior  to  the  passage  of  that  act.  If  it  be  held  that  it  does 
apply,  then  this  writ  must  be  dismissed.  If  it  be  held  that 
it  docs  not  apply  and  the  demurrer  to  the  Statute  of  Limi- 
tations be  sustained,  then  a  reversal  of  the  decree  must  nec- 
essarily follow,  as  the  effect  of  the  plea  is  to  confess  that 
there  is  error  in  the  record  for  which  the  decree  must  be 
reversed.  Maliony  v.  Mahony,  139  111.  14;  Peterson  v. 
Manhattan  Life  Ins.  Co.  2^4  id.  329. 
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The  jurisdiction  of  this  court  to  review  the  judgments 
and  decrees  of  trial  courts  in  this  class  of  cases  by  writs  of 
error  does  not  depend  upon  the  statute.  That  jurisdiction 
is  conferred  by  the  constitution,  and  the  right  to  sue  out  a 
writ  of  error  is  a  constitutional  right  and  must  be  allowed 
when  claimed.  (Schlattzveiler  v.  St.  Clair  County,  63  111. 
449.)  Section  2  of  artide  6  of  the  constitution  provides 
that  the  Supreme  Court  shall  have  original  jurisdiction  in 
cases  relating  to  the  revenue,  in  mandamus  and  habeas  cor- 
pus, and  appellate  jurisdiction  in  all  other  cases.  Section  8 
of  the  same  article  provides  that  appeals  and  writs  of  error 
may  be  taken  to  the  Supreme  Court.  In  this  case  a  free- 
hold is  involved,  and  the  parties  to  this  decree  have  a  con- 
stitutional right  to  sue  out  a  wTit  of  error  in  this  court 
to  review  that  decree.  It  is  not  within  the  power  of  the 
legislature  to  deprive  the  Supreme  Court  of  the  jurisdic- 
tion to  review  such  cases  by  writs  of  error  or  in  any  man- 
ner to  abridge  that  jurisdiction,  but  the  legislature  may  by 
proper  enactment  regulate  the  practice  in  respect  to  writs 
of  error  and  may  limit  the  time  within  which  writs  of  error 
may  be  sued  out  of  this  court.  Section  117  of  the  Prac- 
tice act  of  1907  does  not  attempt  or  pretend  to  confer  juris- 
diction upon  the  Supreme  Court  to  review  judgments  and 
decrees  by  writs  of  error,  but  merely  limits  the  time  wjthin 
which  such  writs  may  be  sued  out.  It  is  strictly  a  statute 
of  limitations  and  must  be  construed  as  such. 

We  have  repeatedly  held  that  the  suing  out  of  a  writ 
of  error  is  the  beginning  of  a  new  suit.  (Ripley  v.  Mor- 
ris, 2  Gilm.  381;  Roberts  v.  Fahs,  32  111.  474;  Interna- 
tional Bank  V.  Jenkins,  107  id.  291 ;  Singer  &  Talcott  Stone 
Co,  V.  Hutchinson,  176  id.  48.)  The  rules  which  govern 
the  application  of  statutes  of  limitations  to  other  causes  of 
action  should  therefore  be  applied  here.  In  the  early  case 
of  Thompson  v.  Alexander,  11  111.  54,  it  was  held  that  the 
amendment  of  February  10,  1849,  to  the  Limitation  act  op- 
erated only  in  causes  of  action  accruing  after  it  took  efifect. 
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That  was  an  action  in  debt,  brought  on  a  promissory  note 
maturing  May  ii,  1838.  The  defendant  pleaded  the  Stat- 
ute of  Limitations,  and  set  up  that  the  cause  of  action  had 
accrued  more  than  five  years  before  the  commencement  of 
the  suit.  Prior  to  the  amendment  of  February  10,  1849, 
actions  in  debt  could  be  brought  on  promissory  notes  at  any 
time  within  sixteen  years  after  the  right  of  action  accrued. 
That  act  limited  the  bringing  of  such  actions  to  five  years, 
and  we  held  that  a  retrospective  effect  will  not  be  given  to 
such  an  act  unless  it  clearly  appears  that  such  was  the  in- 
tention of  the  legislature,  which  intention  must  be  mani- 
fested by  clear  and  unequivocal  expressions ;  and  in  the  ab- 
sence of  any  such  intention  of  the  legislature  having  been 
so  manifested,  it  was  further  held  that  the  provisions  of 
that  act  should  only  apply  to  causes  of  action  arising  after 
it  went  into  operation,  and  the  judgment  of  the  trial  court 
in  sustaining  a  demurrer  to  the  plea  of  the  Statute  of  Limi- 
tations was  affirmed. 

Hathazmy  v.  Merchants'  Trust  Co.  218  111.  580,  was  a 
case  where  letters  testamentary  had  been  issued  on  Janu- 
ary 13,  1903,  and  on  May  2,  1904,  the  Merchants'  Loan 
and  Trust  Company  filed  its  claim  against  the  estate,  which 
was  allowed  on  July  25,  1904.  At  the  time  the  letters  were 
issued,  claims  were  allowed  to  be  filed  against  estates  with- 
in two  years  from  the  date  of  the  granting  of  letters  tes- 
tamentary. On  May  15,  1903,  the  Administration  act  was 
so  amended  as  to  require  all  claims  against  estates  to  be 
filed  within  one  year  from  tKe  date  of  granting  of  letters 
testamentary,  and  it  was  contended  in  that  case  that  the 
claim  of  the  Merchants'  Loan  and  Trust  Company  should 
not  have  been  allowed  because  it  was  not  filed  in  the  pro- 
bate court  within  one  year  from  the  granting  of  letters  tes- 
tamentary. In  that  case  we  held  that  the  section  of  the 
Administration  act  fixing  the  time  for  filing  claims  against 
an  estate  is  not  a  statute  conferring  jurisdiction  but  is  a 
limitation  act,  which  will  not  be  given  retroactive  effect  in 
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the  absence  of  clear  legislative  intention,  and  that  that  act, 
as  amended  by  the  act  of  1903  reducing  the  time  for  filing 
claims  to  one  year,  does  not  apply  to  claims  against  an  es- 
tate upon  which  letters  testamentary  had  been  granted  be- 
fore the  act  took  effect.  There  is  nothing  in  section  117  of 
the  Practice  act  of  1907  which  indicates  that  the  legislature 
meant  it  to  be  retroactive  in  its  effect.  Its  provisions  in 
that  respect  are  similar  to  those  of  the  amendment  of  May 
15,  1903,  to  the  Administration  act,  which  was  construed 
in  the  Hathaway  case. 

In  addition  to  the  general  rule  that  limitation  acts  will 
not  be  given  a  retroactive  effect  in  the  absence  of  clear 
legislative  intention,  section  4  of  the  act  to  revise  the  law 
in  relation  to  the  construction  of  statutes  provides  that  no 
law  shall  be  construed  to  repeal  a  former  law,  whether  such 
former  law  is  expressly  repealed  or  not,  as  to  any  right  ac- 
cruing or  claim  arising  under  the  former  law,  or  in  any 
manner  whatever  to  affect  any  right  accruing  or  claim  aris- 
ing before  the  new  law  takes  effect.  The  right  of  plaintiffs 
in  error  to  sue  out  a  writ  of  error  from  this  court  to  review 
the  decree  of  the  superior  court  of  Cook  county,  and  thus 
begin  a  new  suit,  accrued  at  the  time  that  decree  was  en- 
tered, and  therefore  was  a  right  accruing  under  the  law  in 
effect  at  that  time.  The  statute  at  that  time  provided  that 
a  writ  of  error  should  not  be  brought  after  the  expiration 
of  five  years  from  the  rendition  of  the  decree  or  judgment 
complained  of. 

Defendants  in  error  insist,  however,  that  as  this  decree 
was  rendered  on  March  29,  1907,  and  the  new  Practice  act 
became  effective  on  July  i,  1907,  plaintiffs  in  error  had  al- 
most three  years  within  which  to  sue  out  this  writ  of  error 
after  that  act  became  effective,  and  that  as  this  must  be  held 
to  be  a  reasonable  time,  the  new  limitation  should  prevail 
in  this  case.  This  act  must  be  applied  generally  to  all  causes 
of  action  accruing  before  the  act  of  1907  became  effective. 
It  cannot  be  said  that  the  act  will  apply  in  one  case  and  not 
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in  another.  {Hathaway  v.  Mercliants'  Trust  Co.  supra.) 
Applying  the  rule  of  uniformity,  the  question  whether  a 
reasonable  time  was  left  plaintiffs  in  error  within  which  to 
sue  out  their  writ  of  erro^r  is  not  open  for  our  decision. 

For  the  reasons  given  the  demurrer  must  be  sustained 
and  a  reversal  of  the  decree  must  follow. 

The  decree  of  the  superior  court  is  reversed  and  the 

cause  remanded.  ^      Reversed  and  remanded. 

Mr.  Justice  Carter,  dissenting. 


The  Commissioners  of  Lincoi^n  Park,  Appellants,  vs. 

Wii^UAM  H.  Fahrney,  Appellee. 

Opinion  Med  April  ig,  ipji — Rehearing  denied  June  y,  ipii. 

1.  Constitution Ai.  law — the  Park  act  of  i8p^,  for  reclaiming 
submerged  land,  is  not  invalid  as  a  special  law.  The  Park  act  of 
1895,  (Laws  of  1895,  p.  282,)  for  enlarging  parks  by  reclaiming 
submerged  lands,  is  not  invalid  because  it  applies  only  to  parks 
wher^  the  commissioners  have  been  named  in  the  act  cstalnishing 
the  park  and  their  successors  have  since  been  appointed  by  the 
Governor,  as  the  general  subject  of  parks  is  not  included  among 
those  enumerated  in  section  22  of  article  4  of  the  constitution,  con- 
cerning which  no  local  or  special  laws  can  be  passed. 

2.  Same — the  Park  act  of  i8g^  does  not  authorise  destruction 
of  riparian  rights  zvithout  compensation.  The  Park  act  of  1895, 
(Laws  of  1895,  p.  282,)  is  not  unconstitutional  upon  the  ground 
that  it  authorizes  the  park  commissioners  to  destroy  riparian  rights 
without  compensation  and  without  due  process  of  law,  as  section  2 
of  the  act  makes  express  provision  for  the  acquiring  of  such  rights 
by  contract,  deed  or  condemnation. 

3.  Same — subjects  of  Park  act  of  i8p§  are  embraced  ivithin  its 
title.  The  granting  of  submerged  lands  to  the  park  commissioners 
and  authorizing  the  filling,  reclaiming  and  holding  of  such  por- 
tions of  submerged  lands  for  park  purposes  are  embraced  within 
the  general  subject  of  Park  act  of  1895,  (I^aws  of  1895,  P-  282,) 
and  this  subject  is  sufficiently  expressed  in  the  title  of  such  act. 

4.  Same — title  of  act  need  not  refer  to  ez'cry  detail  in  the  body 
of  the  act.    The  provision  of  section  13  of  article  4  of  the  consti- 
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tution  concerning  the  titles  of  acts  does  not  require  that  the  title 
shall  refer  to  every  detail  in  the  body  of  the  act  necessary  to  ef- 
fectuate the  purposes  of  the  statute. 

5.  Waters — shore  owner  does  not  lose  title  to  submerged  land 
in  case  of  an  avulsion.  In  case  of  an  avulsion,  which  is  the  wash- 
ing away  of  a  considerable  portion  of  shore  land  by  the  sudden 
action  of  the  water,  the  owner  does  not  lose  title  but  may  reclaim 
the  submerged  portion  and  re-assert  his  ownership;  but  the  mere 
fact  that  the  shore  line  of  a  particular  tract  has  receded  somewhat 
in  the  course  oi  time  does  not  establish  an  avulsion. 

6.  Same — State  had  power  to  grant  title  to  submerged  lands  in 
Lake  Michigan.  The  State  had  power  to  grant  to  the  commission- 
ers of  Lincoln  Park,  for  park  purposes,  the  submerged  lands  of 
Lake  Michigan,  and  shore  owners  have  no  right  to  erect  piers  or 
other  structures  on  such  submerged  lands  without  the  consent  of 
the  commissioners.  {Revcll  v.  People ,  177  111.  468,  Gordon  v. 
Winston,  181  id.  338,  and  Cobb  v.  Lincoln  Park.Comrs.  202  id. 
427,  adhered  to.) 

7.  Same — shore  owners  on  Lake  Michigan  do  not  have  riparian 
rights  of  owners  on  navigable  streams.  The  riparian  right  of  a 
shore  owner  on  Lake  Michigan  is  limited  to  the  right  to  pass  from 
his  land,  within  its  boundaries,  to  the  waters  of  the  lake,  but  does 
not  include  the  right  to  build  piers  or  to  wharf  out,  as  may  be  done 
by  a  riparian  owner  whose  title  to  the  land,  unless  otherwise  ex- 
pressly limited,  extends  to  the  center  thread  of  the  stream.  {City 
of  Peoria  v.  Central  Nat.  Bank,  224  111.  43,  explained.) 

Appeal  fr.cni  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding. 

This  is  an  appeal  from  a  decree  entered  by  the  circuit 
court  of  Cook  county  denying  the  relief  prayed  in  the  origi- 
nal and  supplemental  bills  filed  by  the  Commissioners  of 
Lincoln  Park,  appellants,  and  granting  relief  to  appellee, 
Fahrney,  upon  his  cross-bill.  The  original  bill  was  filed  by 
the  appellants  in  1897  against  John  Lewis  Cochran,  then 
the  owner  of  blocks  i,  8,  9,  16,  17  and  21,  in  Cochran's 
addition  to  Edgewater,  city  of  Chicago.  The  property  de- 
scribed is  a  subdivision  of  the  east  fractional  half  of  sec- 
tion 5,  township  40,  north,  range  14,  east  of  the  third 
principal  meridian,  in  Cook  county,  and  bordered  on  the 
waters  of  Lake  Michigan.     The  bill  averred  that  Cochran 
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was  constructing  piers  or  bulkheads  over  the  submerged 
lands  of  Lake  Michigan  without  the  consent  of  complain- 
ants; that  complainants  held  the  title  to  said  submerged 
lands  by  virtue  of  an  act  of  the  legislature  of  the  State  of 
Illinois  approved  June  15,  1895,  the  terms  of  which  act 
the  complainants  had  fully  complied  with.  The  bill  alleged 
that  the  said  structures  were  purprestures,  and  w^ould  cause 
accretions  to  the  adjoining  shore  and  permanently  and  ir- 
reparably damage  complainants.  L.  H.  Brace,  a  contractor 
alleged  to  be  engaged  in  doing  the  work,  was  made  defend- 
ant.  The  bill  prayed  an  injunction,  and  a  temporary  in- 
junction was  granted  and  issued  on  May  12,  1897,  which 
remained  in  force  until  the  hearing. 

Cochran  and  Brace  answered  the  bill  in  November, 
1897,  denying  the  effect  of  the  further  construction  of  piers 
and  bulkheads  would  be  to  cause  accretions  and  denying 
the  title  of  complainants  to  the  submerged  lands.  The  an- 
swer averred  that  the  submerged  lands  upon  which  it  was 
intended  to  construct  piers  belonged  to  Cochran,  or  to  other 
private  persons  connected  with  him  in  title  whose  consent 
he  had  to  construct  said  piers.  The  answer  further  averred 
that  prior  to  the  passage  of  the  act  of  1895  Cochran's  land 
extended  two  hundred  feet  further  east  than  any  piers  had 
been  built  or  were  proposed  to  be  built,  but  by  violent  avul- 
sions of  nature  the  land  was  torn  or  wrenched  away,  car- 
ried and  deposited  upon  other  parts  of  the  shore,  and  the 
waters  of  the  lake  spread  over  the  premises  from  their 
original  boundary  line  to  their  present  shore  line.  The  an- 
swer averred  Cochran  still  owned  the  land  to  the  original 
shore  line  and  had  the  right  to  construct  piers  thereon. 

No  step  of  any  importance  was  taken  after  the  filing 
of  the  answer,  except  a  reference  to  the  master  to  take 
proofs  and  report  his  conclusions  of  law  and  fact,  until  De- 
cember, 1907,  when  appellee,  Fahrney,*who  had  purchased 
pendente  lite  lots  i  and  2  in  block  9,  filed  a  petition  ask- 
ing leave  to  become  a  party  defendant.    Leave  was  granted 
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and  he  filed  an  answer.  In  his  answer  appellee  claimed  the 
benefit  of  any  defense  set  up  by  Cochran.  Appellee  al- 
leged his  property,  lots  i  and  2,  had  a  frontage  west  on 
Sheridan  road  of  104  feet  and  a  depth  of  216  feet,  more 
or  less,  to  the  shore  line  of  Lake  Michigan;  that  appellee 
had  built  a  costly  residence  upon  the  western  end  of  his 
lots,  a  garage  for  his  automobile  about  the  middle  on  the 
south  line  of  his  lots,  and  from  the  east  side  of  the  garage 
to  the  waters  of  the  lake  he  had  constructed  a 'slip  or  har- 
bor dug  out  of  the  high  land  on  his  own  property,  to  be 
used  as  a  harbor  or  haven  for  his  boat.  This  slip  was 
alleged  to  be  less  than  forty  feet  wide,  and  the  answer 
alleged  appellee  had  the  right,  and  it  was  his  purpose,  to 
build  two  piers,  forty  feet  apart,  ffom  the  west  shore  of 
the  lake  extending  eastward  fifty  feet  into  the  lake.  The 
space  between  the  piers  was  to  be  for  entrance  into  the 
slip  or  harbor  constructed  by  appellee.  On  the  same  day 
the  answer  was  filed  appellee  filed  a  cross-bill,  and  in  ad- 
dition to^  the  allegations  contained  in  the  answer  the  cross- 
bill alleged  that  since  the  passage  of  the  act  of  1895  the 
legislature  had  passed  two  additional  acts,  one  on  May  14, 
1903,  amending  section  2  of  the  act  of  1895,  the  other  on 
May  2,  1907,  entitled  "An  act  authorizing  park  commis- 
sioners to  acquire  and  improve  submerged  and  shore  lands 
for  park  purposes,  providing  for  the  payment  therefor,  and 
granting  unto  such  commissioners  certain  rights  and  pow- 
ers, and  to  riparian  owners  certain  rights  and  titles."  The 
cross-bill  alleged  that  by  these  three  acts  the  riparian  rights 
of  owners  of  land  on  the  shore  of  the  lake  were  recognized 
and  provided  for,  but  that  they  authorized  the  destruction 
of  said  riparian  rights  without  making  compensation  and 
without  due  process  of  law  and  are  therefore  unconstitu- 
tional and  void.  The  cross-bill  further  alleged  that  the  ap- 
pellee obtained  the  qualified  consent  of  the  appellants  to 
construct  the  piers  in  question  under  certain  conditions,  but 
that  appellee  was  unwilling  to  comply  with  the  conditions. 
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The  prayer  of  the  cross-bill  was  that  appellee  be  declared 
to  have  the  right  to  construct  the  piers  as  proposed  and 
that  appellants  be  enjoined  from  interfering  with  said  con- 
struction. Amendments  to  the  cross-bill  set  up  with  more 
detail  that  the  east  part  of  appellee's  lots  had  been  torn 
away  by  avulsions,  and  that  previous  to  said  avulsions  his 
land  extended  715  feet  further  east  than  the  present  shore 
line,  and  the  submerged  shallows  were  claimed  by  him. 

Appellants  answered  the  cross-bill,  denying  the  allega- 
tions of  avulsion  and  all  other  material  facts  alleged  in  the 
cross-bill.  On  June  28,  1909,  the  appellants  filed  a  supple- 
mental bill,  wherein,  among  other  things,  it  is  alleged  that 
since  filing  the  original  bill  the  legislature  passed  tlie  act 
of  May  14,  1903,  amending  section  2  of  the  act  of  1895; 
also  another  act  of  May  14,  1903,  relating  to  the  issuing 
of  bonds  for  park  extension  purposes,  and  a  third  act  of 
the  same  date  providing  for  the  construction  of  driveways 
or  boulevards  over  the  submerged  shallows  of  Lake  Michi- 
gan. These  statutes  are  set  out  in  the  supplemental  bill, 
and  it  is  alleged  that  under  their  authority  and  for  the  pur- 
pose of  carrying  out  the  general  plan  of  park  extension  the 
boundary  line  between  the  lots  of  shore  owners  and  the 
submerged  shallows  have  been  settled  by  the  park  commis- 
sioners for  long  distances  (specifically  set  forth  and  de- 
scribed) along  the  shore.  The  supplemental  bill  further 
avers  that  the  town  of  Lake  View,  pursuant  to  the  statutes, 
has  issued  bonds  in  the  sum  of  $1,000,000  for  park  exten- 
sion purposes;  that  this  fund  is  now  being  used  for  that 
purpose,  and  the  extension  includes  the  shallows  opposite 
appellee's  property,  the  title  to  which  is  claimed  by  the  ap- 
pellant commissioners.  The  supplemental  bill  prayed  that 
appellee  be  perpetually  enjoined.  Leave  was  granted  for 
appellee's  answer  to  the  original  bill  as  amended  to  stand 
as  his  answer  to  the  supplemental  bill. 

A  great  deal  of  evidence,  oral  and  documentary,  was 
heard  by  the  master  from  time  to  time,  at  the  conclusion 
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of  which  he  prepared  a  report,  setting  out  and  commenting 
upon  the  evidence  at  great  length  and  containing  an  elab- 
orate discussion  of  the  law.  He  found  the  title  to  the  sub- 
merged land  in  question  to  be  in  the  appellants,  that  the 
alleged  avulsions  had  not  been  proven,  and  recommended 
that  the  cross-bill  of  the  appellee  be  dismissed  for  want  of 
equity  and  a  decree  entered  upon  the  original  and  supple- 
mental bills  as  prayed  therein.  Appellee  filed  objections  to 
the  report  before  the  master.  He  overruled  them,  and  they 
were  renewed  as  exceptions  before  the  court.  The  court 
sustained  exceptions  to  the  recommendation  that  the  cross- 
bill be  dismissed  and  that  the  relief  prayed  in  the  original 
and  supplemental  bills  be  granted,  and  entered  a  decree 
modifying  the  temporary  injunction  as  to  appellee's  prop- 
erty and  authorizing  him  to  construct  two  rows  of  piers 
built  of  piles  upon  and  over  the  submerged  lands  of  the 
park  commissioners,  each  extending  from  appellee's  land 
eastward  a  distance  not  to  exceed  fifty  feet,  for  the  sole 
purpose  of  an  entrance  to  a  harbor  constructed  by  the  ap- 
pellee upon  his  lots  and  for  no  other  purpose.  The  decree 
authorized  appellee  to  construct  and  use  the  piers  over  the 
submerged  lands  without  interference,  hindrance  or  restric- 
tion by  the  park  commissioners  until  such  time  as  the  work 
of  the  extension  of  Lincoln  Park  now  being  carried  on 
actually  reaches  the  property  owned  by  the  appellee.  The 
court  found  and  decreed  that  the  act  of  1895  and  subse- 
quent acts  were  constitutional,  and  that  by  compliance  with 
the  provisions  of  the  act  of  1895  ^Y  ^^^  P^-rk  commission- 
ers the  title  to  the  submerged  lands  lying  between  the  north 
line  of  Grace  street  extended  and  Devon  avenue  (between 
which  points  appellee's  lots  are  situated)  became  vested  in 
the  commissioners  of  Lincoln  Park  in  fee  simple,  for  park 
purposes ;  that  the  submerged  land  over  which  the  appellee 
proposes  to  drive  two  lines  of  piles  eastward  from  his  shore 
line  belongs  to  said  park  commissioners  in  fee  simple,  for 
park  purposes.    The.  decree  further  finds  that  the  evidence 
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does  not  show  that  an  avulsion  occurred  immediately  east 
of  appellee's  property,  and  finds  that  appellee's  land  ex- 
tends  to  the  edge  of  the  waters  of  Lake  Michigan  when 
they  are  at  rest.  This  appeal  is  prosecuted  by  the  park 
commissioners  from  the  decree,  and  appellee  has  assigned 
forty-nine  cross-errors  questioning  the  correctness  of  the 
decree  in  holding  the  acts  of  the  legislature  referred  to 
constitutional,  that  the  title  to  the  submerged  lands  is  in 
appellants  and  that  the  evidence  did  not  sustain  the  alle- 
gations of  the  cross-bill  as  to  avulsions. 

Charles  A.  Churan,  and  Hamun  &  Boyden,  for  ap- 
pellants. 

Abijah  O.  Cooper,  Arthur  R.  Wolfe,  and  Henry 
C.  Noyes,  for  appellee. 

Mr.  Justice  Parmer  delivered  the  opinion  of  the  court: 

The  principal  issues  raised  by  the  pleadings  are :     First, 
whether  the  title  to  the  submerged  lands  opposite  appellee's 
lots  is  in  appellants.     That  it  is,  is  denied  by  appellee  on 
the  ground  that  the  act  of  1895  and  subsequent  acts  are 
unconstitutional,  and  also  because  it  is  claimed  that  appel- 
lee's lots  extended  715  feet  further  into  the  lake  tlian  the 
present  shore  line,  and  parts  of  them  were  wrenched  and 
torn  away  by  violent  avulsions  of  nature  between  1872  and 
1877  or  1880.     Second,  whether,  by  reason  of  appellee's 
lots  abutting  upon  Lake  Michigan,  he  is  thereby  vested,  as 
riparian  owner,  with  the  right  to  build  piers  over  the  sub- 
merged lands  for  the  purpose  of  access  to  the  navigable 
waters  of  the  lake. 

Appellee  has  by  the  assignment  of  cross-errors  chal- 
lenged the  constitutionality  of  the  act  of  1895,  and  subse- 
quent park  acts  adopted  in  1903  and  1907.  The  title  of 
the  act  of  1895  is,  *'An  act  to  enable  park  commissioners 
having  control  of  any  park  bordering  upon  public  waters 
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in  this  State  to  enlarge  the  same  from  time  to  time  and 
granting  submerged  lands  for  the  purpose  of  such  enlarge- 
ments and  to  defray  the  cost  thereof."  The  first  section 
provides  **that  in  all  cases  where  lands  within  specified 
boundaries  bordering  on  public  waters  in  this  State  have 
been  declared  to  be  a  public  park,  and  where  the  commis- 
sioners of  such  park  have  been  named  in  the  act  establishing 
the  same,  and  their  successors  have  since  been  appointed  by 
the  Governor  of  this  State,  the  said  commissioners  of  any 
such  park  shall  have  power  from  time  to  time  in  their  dis- 
cretion to  enlarge  the  same  by  reclaiming  submerged  lands 
under  said  public  waters  in  the  following  manner."  Then 
follow  directions  to  be  complied  with  by  the  park  commis- 
sioners in  the  enlargement  of  the  park,  the  preparation 
and  adoption  of  plans  therefor,  the  location  of  a  boulevard 
or  driveway,  etc.,  and  authority  is  given  the  commissioners 
to  fill  in  and  reclaim  all  the  submerged  land  lying  between 
the  boulevard  and  the  shore  line,  and  "thereupon  the  title 
of  such  submerged  lands  over  which  the  said  boulevard  or 
driveway  is  located,  and  of  the  said  submerged  lands  be- 
tween said  boulevard  as  located  and  the  shore  line  shall 
become  and  be  vested  in  and  is  hereby  granted  to  the  said 
board  of  commissioners,  in  fee  simple  for  park  purposes, 
as  hereafter  in  this  act  set  forth."  The  second  section  au- 
thorizes the  park  commissioners  to  acquire,  by  agreement 
with  the  owner  or  by  condemnation,  the  riparian  rights  of 
the  owners  of  lands  along  the  shore  so  far  as  it  may  be 
deemed  necessary  and  desirable  by  the  commissioners. 

The  grounds  upon  which  the  validity  of  this  act  is  as- 
sailed  are :  First,  that  it  applies  only  to  a  park  bordering 
on  public  waters  where  the  commissioners  have  been  named 
in  the  act  establishing  the  same  and  their  successors  have 
since  been  appointed  by  the  Governor,  and  it  is  asserted  in 
the  brief  of  counsel  for  appellee  that  Lincoln  Park  is  the 
only  park  in  the  State  bordering  on  public  waters  the  com- 
missioners of  which  were  named  in  the  act  and  their  sue- 
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cessors  have  since  been  appointed  by  the  Governor,  and  that 
said  act  is  for  that  reason  special  or  class  legislation;  sec- 
ond, said  act  is  unconstitutional  in  that  it  permits  the  park 
commissioners  to  destroy  riparian  rights  of  shore  owners 
without  compensation  and  without  due  process  of  law ;  and 
third,  the  act  embraces  more  than  one  subject  not  contem- 
plated in  the  title,  in  violation  of  section  4  of  article  13  of 
the  constitution. 

We  do  not  think  there  is  any  merit  in  any  of  these  con- 
tentions. As  to  the  first  point,  the  constitution  does  not  pro- 
hibit the  passage  of  any  local  or  special  act  but  only  prohibits 
the  passage  of  local  or  special  laws  upon  any  of  the  sub- 
jects mentioned  in  section  22  of  article  4.  In  Pettibone  v. 
West  Chicago  Park  Comrs.  215  111.  304,  the  constitutional- 
ity of  an  act  in  relation  to  parks  was  attacked  on  the  ground 
that  it  was  in  violation  of  the  prohibition  against  any  local 
or  special  law  regulating  township  affairs.  In  discussing 
the  question  the  court  said  (p.  330)  :  "The  constitution  of 
1870  does  not  prohibit  the  passage  of  all  'local  or  special 
laws,'  as  such.  It  only  prohibits  the  passage  of  local  or 
special  laws  in  reference  to  the  particular  subjects  men- 
tioned in  section  22  of  article  4.  *  *  *  The  first  ques- 
tion, then,  which  arises,  is  whether  the  act  of  1901  is  an  act 
regulating  township  affairs.  If  it  is  not,  it  is  not  neces- 
sarily a  local  or  special  law,  because  section  22  of  article  4 
does  not  prohibit  the  passage  of  local  or  special  laws  in  re- 
gard to  parks  or  regulating  the  affairs  of  parks."  The  act 
of  1895  ^s  not  in  violation  of  any  of  the  prohibitions  of 
section  22  of  article  4.  The  second  contention  is  refuted 
by  section  2  of  the  act  itself.  As  to  the  third  point  against 
the  constitutionality  of  the  act,  it  is  said  section  i  authorizes 
the  park  commissioners  to  locate  a  boulevard  or  driveway 
and  fix  the  termini  thereof;  that  said  section  grants  the 
submerged  lands  to  the  commissioners  for  the  purpose  of 
enlargement  of  the  park,  and  authorizes  filling,  reclaiming, 
improving  and  holding  portions  of  the  submerged  land  des- 
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ignated  in  the  plan  adopted  as  a  public  park,  and  that  these 
matters  are  not  contemplated  by  or  expressed  in  the  title  of 
the  act.  The  act  embraces  but  one  general  subject,  viz.,  the 
enlargement  of  parks  bordering  upon  public  waters,  and  to 
enable  this  to  be  done  the  submerged  lands  are  granted  to 
the  park  commissioners.  This  subject  is  sufficiently  em- 
braced in  the  title.  The  constitution  does  not  require  that 
the  title  shall  refer  to  every  detail  in  the  body  of  the  act 
necessary  to  effectuate  the  purposes  of  the  statute.  The 
rule  was  stated  in  People  v.  McBride,  234  111.  146,  in  the 
following  language:  "The  only  purpose  of  the  provision 
of  the  constitution  is  to  prevent  the  joining  in  one  act  of 
incongruous  and  unrelated  matters,  and  the  word  'subject' 
is  not  synonymous  with  'provision.'  Any  number  of  pro- 
visions may  be  contained  in  an  act,  however  diverse  they 
may  be,  so  long  as  they  are  not  inconsistent  with  or  foreign 
to  the  general  subject  and  may  be  considered  in  further- 
ance of  such  subject.  The  requirement  that  an  act  shall 
embrace  but  one  subject  is  not  intended  to  hamper  the  legis- 
lature or  embarrass  honest  legislation,  but  it  is  intended  to 
prevent  incorporating  in  an  act  matters  not  related  to  the 
subject  of  legislation  and  of  which  the  title  gives  no  hint. 
An  act  may  contain  many  provisions  and  details  for  the 
accomplishment  of  the  legislative  purpose,  and  if  they  legiti- 
mately tend  to  effectuate  that  object  the  act  is  not  contrary 
to  the  constitutional  provision." 

Counsel  has  pointed  out  no  valid  objection  to  the  valid- 
ity of  the  Park  acts  of  1903  and  1907,  and  we  see  none, 
and  as  in  our  view  they  are  not  involved  in  the  decision  of 
this  case  it  is  unnecessary  to  discuss  them. 

A  large  part  of  the  evidence  heard  by  the  master  was 
devoted  to  the  question  whether  appellee's  lots  formerly  ex- 
tended farther  eastward  than  the  present  shore  line  and 
had  been  torn  away  by  violent  avulsions  of  nature.  If  this 
were  the  case,  then  title  to  the  submerged  parts  of  the  lots 
was  not  lost  to  appellee  and  he  might  reclaim  and  re-assert 
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his  title  thereto.  In  considering  what  is  an  avulsion,  and 
the  rule  of  law  in  such  cases,  this  court,  in  City  of  Chi- 
cago V.  Ward,  169  111.  392,  quoted  with  approval  from  An- 
gell  on  Water-courses  the  following:  "Where  considerable 
quantities  of  soil  are  by  a  sudden  action  of  the  water  taken 
from  the  land  of  one,  this  is  called  avulsion ;  but  the  own- 
ership is  not  lost  though  the  surface  earth  is  thus  trans- 
ported  elsewhere,  and  it  may  be  reclaimed  and  the  owner- 
ship re-asserted."  It  would  unduly  lengthen  this  opinion 
to  set  out  the  substance  of  the  evidence  on  this  question. 
It  consisted  of  oral  testimony,  documentary  evidence,  maps 
and  plats.  Frank  C.  Taylor,  formerly  an  owner  of  a  por- 
tion of  the  east  half  of  fractional  section  5,  of  which  the 
appellee's  lots  are  a  part,  and  who  built  a  house  on  the 
property  in  1872;  James  G.  Wilson,  agent  for  the  property 
from  1872  to  1880,  and  Charles  Ecklund,  who  was  care- 
taker of  and  lived  on  the  property  from  1874  to  1882,  tes- 
tified on  behalf  of  appellee,  and  their  testimony,  together 
with  appellee's  other  evidence,  including  maps  made  by  en- 
gineers purporting  to  show  the  former  shore  line,  tended  to 
show  that  prior  to  1877  the  shore  of  appellee's  property 
was  considerably  farther  east  than  it  now  is,  and  that  be- 
tween 1872  and  1877  or  1880  considerable  portions  of  the 
land  were  torn  and  washed  away  by  violent  storms.  Ap- 
pellants' evidence  tended  to  contradict  this  testimony  and 
show  that  there  was  no  great  difference  between  the  shore 
line  prior  to  1877  or  1880  and  the  present  shore  line.  The 
master  found  that  prior  to  1874  the  property  now  owned 
by  the  appellee  extended  much  farther  east  but  that  the  evi- 
dence was  not  sufficient  to  prove  the  alleged  avulsion.  The 
chancellor  found  and  recited  in  the  decree  "that  the  evi- 
dence does  not  show  an  avulsion  occurred  immediately  east 
of  the  defendant  Fahrney's  property,  and  further  finds  that 
the  defendant  Fahrney's  land  extends  to  the  water's  edge 
when  the  waters  of  Lake  Michigan  are  at  rest."  After  a 
careful  examination  of  the  record  we  are  of  the  opinion 
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the  weight  of  the  evidence  tends  to  support  this  finding  of 
the  decree. 

While  authority  of  the  State  to  grant  the  title  to  the 
submerged  lands  of  Lake  Michigan  to  the  park  commis- 
sioners is  denied  by  appellee,  it  was  expressly  decided  in 
People  V.  Kirk,  162  111.  138,  that  the  legislature  did  have 
such  authority,  and  that  a  grant  so  made  by  it  vested  the 
title  to  the  submerged  lands  in  the  park  commissioners. 
Appellee  does  not,  therefore,  own  the  land  over  which  he 
proposes  to  construct  piers  but  said  land  belongs  to  and  is 
the  property  of  the  park  commissioners.  What,  then,  are 
his  rights,  as  riparian  owner,  of  access  over  his  land  to 
the  waters  of  Lake  Michigan?  This  question  has  hereto- 
fore been  three  times  before  this  court,  {Revell  v.  People, 
177  111.  468;  Gordon  v.  Winston,  i9^i  id.  338;  Cohb  v. 
Commissioners  of  Lincoln  Park,  202  id.  427;)  and  as  these 
cases,  in  our  view,  are  conclusive  of  the  question  here  in- 
volved and  as  the  law  was  elaborately  discussed  in  two 
of  them,  we  regard  it  as  unnecessary  at  this  time  to  enter 
upon  any  original  discussion,  but  will  merely  refer  to  the 
manner  in  which  the  question  arose  in  those  cases  and  what 
the  court  decided  the  law  to  be. 

In  the  Revell  case  an  information  was  filed  in  the  name 
of  the  People,  by  the  Attorney  General,  for  an  injunction 
to  restrain  Revell  from  building  pier^  in  the  bed  of  Lake 
Michigan  and  to  abate  piers  already  built  by  him.  Rev- 
ell owned  land  bordering  on  Lake  Michigan  and  had  con- 
structed piers  in  the  lake  east  from  the  shore  of  his  land 
at  right  angles  with  the  shore  and  proposed  to  extend  them 
still  farther.  The  information  alleged  that  Revell  had  by 
that  means  reclaimed  land  belonging  to  the  State,  and 
claimed  the  right,  as  riparian  owner,  to  reclaim  more  of 
the  submerged  land  and  protect  his  land  from  erosion.  In 
his  answer  Revell  denied  he  built  the  piers  to  reclaim  land 
in  the  lake  but  alleged  it  was  to  protect  his  land  from 
erosion;  denied  his  piers  were  purprestures  and  denied  the 
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right  of  the  State  to  cause  them  to  be  removed.  The  cir- 
cuit court  decreed  that  the  submerged  lands  belonged  to 
the  State  and  that  the  piers  built  by  Revell  were  purpres- 
tures,  and  he  was  enjoined  from  thereafter  building  any 
further  structure  upon  the  submerged  lands.  The  decree 
found  that  the  piers  already  built  were  not  then  detrimental 
to  the  public  interest  and  would  not  become  so  until  the 
State  desired  to  claim  and  use  the  submerged  lands  upon 
which  they  stood,  and  the  piers  already  built  were  permitted 
by  the  decree  to  remain  until  the  State  chose  to  take  pos- 
session and  use  the  submerged  lands  to  the  water's  edge, 
at  which  time  it  was  authorized  to  abate  and  remove  the 
piers.  Cross-errors  were  assigned  by  the  Attorney  General, 
and  the  decree  was  reversed  on  the  ground  that  while  it 
was  in  favor  of  the  people  it  did  not  go  far  enough,  and 
the  case  was  remanded,  with  directions  to  the  circuit  court 
to  enter  a  decree  according  to  the  prayer  of  the  informa- 
tion. The  opinion  is  a  lengthy  one  and  reviews  the  law 
on  the  subject  from  an  early  date  to  the  present  time,  both 
in  this  country  and  in  England.  We  quote  excerpts  from 
the  opinion.  On  page  479  the  court  said :  "The  appellant 
here  owned  the  premises  bordering  on  the  lake,  but  his 
title  to  the  premises  extended  only  to  the  water's  edge,  and 
the  fee  in  and  to  the  lands  covered  by  the  waters  of  the 
lake  was  vested  in  the  State  and  held  by  the  State  in  trust 
for  the  people.  The  fee  being  in  the  State,  the  important 
question  presented  is  whether  appellant,  without  a  grant  or 
other  authority  from  the  State,  had  the  right  to  go  upon 
the  submerged  lands  and  erect  the  structures  complained  of 
in  the  information.  This  State  has  adopted  the  common 
law  as  it  existed  prior  to  March  24,  1606, — ^the  fourth  year 
of  James  I, — and  in  the  absence  of  any  statute  of  the  State 
changing  the  common  law  in  regard  to  rights  of  riparian 
or  littoral  owners  the  common  law  as  it  then  existed  must 
control.  Upon  an  examination  of  the  authorities  we  think 
it  is  clear  that  the  act  complained  of  in  the  information  was 
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a  trespass  upon  the  lands  of  the  State;  that  the  erection 
of  the  piers  in  the  lake  in  front  of  the  appellant's  premises 
was  a  purpresture."  On  page  483  the  court  said:  "The 
appellant  had  no  right  to  build  piers  or  'wharf  out*  into 
the  lake  for  the  purpose  of  making  land  or  increasing  the 
boundary  of  his  premises,  nor  had  he  the  right  to  do  any 
act  which  would  produce  that  result.  As  has  heretofore 
been  said,  the  lands  covered  by  the  waters  of  the  lake  belong 
to  the  State,  and  appellant  had  no  right,  by  any  device  what- 
ever, to  extend  his  boundary  line  beyond  the  water's  edge, 
and  when  he  did  so  an  injury  was  inflicted  on  the  rights 
of  the  State,  which  might  be  inquired  into  and  abated  in  a 
court  of  equity  on  the  application  of  the  Attorney  General/' 
In  Cobb  V.  Commissioners  of  Lincoln  Park,  supra,  the 
grant  of  the  submerged  land  by  the  act  of  1895  ^^  ^^e  park 
commissioners  was  sustained.  In  that  case  Cobb  owned  a 
lot  abutting  on  the  west  shore  of  Lake  Michigan.  He  filed 
a  bill  against  the  Lincoln  Park  Commissioners  alleging  that 
as  riparian  owner  he  had  a  right  to  erect  wharves  out  in 
the  waters  of  the  lake  to  the  point  of  navigability ;  that  the 
park  commissioners  claimed  title  to  the  submerged  land  in 
front  of  his  property  and  refused  to  permit  him  to  build  a 
wharf  out  into  the  lake  and  threatened  to  use  their  police 
force  to  prevent  his  doing  so.  The  bill  prayed  an  injunc- 
tion restraining  the  park  commissioners  from  interfering 
with  complainant  in  the  construction  of  his  wharf.  The 
bill  was  dismissed  on  J:he  hearing  for  want  of  equity  and 
this  court  affirmed  the  decree.  The  court  said :  "The  only 
question  in  this  case,  as  stated  by  appellant,  is  whether  the 
owner  of  land  bordering  on  and  adjacent  to  the  waters  of 
Lake  Michigan  has  a  right  of  access  from  his  own  property 
to  a  point  in  the  lake  where  the  w^aters  are  navigable,  and 
whether,  in  the  exercise  of  this  right,  he  may  erect  a  wharf 
or  pier  from  his  shore  line  over  the  submerged  lands  in  the 
shallow  water  to  the  point  of  navigability  in  the  lake.  Ap- 
pellant insists  that  the  riparian  owner  has  this  right  of  ac- 
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cess,  and  that  it  includes  the  right  to  wharf  out, — that  is, 
to  erect  wharves  and  piers  in  front  of  his  land,"  and  again 
held,  as  had  been  previously  held  in  the  Revell  case,  that 
the  riparian  owner's  right  of  access  from  his  land  to  the 
lake  was  the  right  to  pass  to  and  from  the  waters  of  the 
lake  within  the  width  of  his  premises  as  they  bordered 
thereon,  but  he  had  no  right,  by  virtue  of  being  a  shore 
owner,  to  construct  piers  on  the  submerged  land  without 
the  consent  of  the  owner.  In  the  opinion  the  court  cited 
and  quoted  from  Revell  v.  People,  supra,  and  other  cases, 
and  said  (p.  432)  :  "The  property  in  the  dry  land  or  up- 
land being  in  one  person  and  the  property  in  the  submerged 
land  immediately  in  front  thereof  being  in  another,  it  would 
seem  to  be  only  consonant  with  legal  principles  that  the 
consent  of  the  latter  must  be  obtained  before  any  erections 
can  be  put  on  the  submerged  soil."  And  on  page  437  the 
court  said :  "After  a  careful  reading  of  the  authorities  we 
See  no  reason  to  recede  from  the  position  taken  in  the  Rev- 
ell case,  and  are  satisfied  that  by  the  common  law,  unmodi- 
fied by  local  usage,  custom  or  statute,  a  riparian  owner  had 
no  rfght  to  build  any  structures  on  the  submerged  lands 
in  front  of  his  own  land  unless  he  owned  such  submerged 
lands  or  had  a  license  to  do  so.  The  title  of  the  owner 
of  such  submerged  lands  is  not  burdened  with  an  easement 
in  favor  of  the  owner  of  the  adjoining  upland  to  build 
wharves  out  to  navigable  water.  Such  being  the  common 
law,  it  is  the  law  of  this  State  until  altered  by  the  legisla- 
ture." In  both  the  Revell  and  Cobb  cases  the  court  cited 
and  quoted  with  approval  from  Shively  v.  BouUby^  152 
U.  S.  I,  which  is  in  strict  accord  with  those  cases. 

In  Gordon  v.  Winston,  supra,  the  right  of  the  Lincoln. 
Park  Commissioners  to  enjoin  the  erection  of  piers  upon 
the  submerged  lands  of  Lake  Michigan  by  a  shore  owner 
was  sustained  in  a  short  opinion,  in  which  it  was  held 
Revell  V.  People  was  decisive  of  the  question. 
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Appellee  insists  the  Rcvcll  and  Cobb  cases  are  contrary 
to  the  current  of  authority  elsewhere,  and  also  that  they 
are  not  directly  in  point  upon  the  question  here  involved. 
The  case  of  Trustees  of  the  Town  of  Brookhaven  v.  Smith, 
i88  N.  Y.  74,  is  cited  as  laying  down  a  different  and  cor- 
rect rule.  If,  as  contended,  that  case  sustains  the  right  of 
appellee  to  build  piers  over  the  submerged  lands  of  Lake 
Michigan,  it  is  in  conflict  with  Shively  v.  Bozvlby,  supra, 
and  the  three  decisions  of  this  court  referred  to.  We  could 
not  follow  the  Brookhaven  case  without  overruling  those 
three  decisions,  which  we  are  not  convinced  we  would  be 
justified  in  doing. 

Appellee  also  quotes  from  City  of  Peoria  v.  Central 
Nat.  Bank,  224.  111.  43,  the  expression,  "riparian  owners 
upon  navigable  fresh  water  lakes  may  construct  in  the 
shore  waters  in  front  of  their  lands  wharves,  piers,  land- 
ings and  booms  in  aid  of  and  not  obstructing  navigation,*' 
and  argues  this  is  the  last  expression  of  this  court  and  is« 
in  harmony  with  the  correct  rule.  In  that  case  the  court 
was  dealing  with  land  bordering  upon  the  Illinois  river. 
In  such  cases  a  grant  of  land  bordering  on  the  stream  car- 
ries title  to  the  center  thread  of  the  stream  unless  the  bound- 
ary is  in  some  way  otherwise  determined.  The  passage 
qjioted  was  used  in  view  of  that  situation  and  stated  the 
law  correctly  as  applicable  to  the  case.  It  is  in  nowise  in 
conflict  with  the  Revell,  Cobb  and  Gordon  cases.  Indeed, 
the  Revell  case  and  Gordon  v.  Winston  are  cited  in  the 
opinion  with  approval.  The  rule  applicable  to  lands  bor- 
dering upon  a  stream  was  insisted  upon  by  counsel  as  the 
proper  rule  to  be  applied  in  the  Revell  case.  Upon  this 
question  the  court  said  in  the  Revell  case  (p.  486) :  "It  is, 
however,  suggested  in  the  argument  that  this  court,  in  pass- 
ing upon  the  rights  of  riparian  owners  upon  the  Mississippi 
and  other  rivers  in  the  State  navigable  in  fact  but  not  nav- 
igable at  law,  has  held  the  shore  owner  may  wharf  out 
from  the  shore  into  the  stream,  and  that  the  same  doctrine 
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should  be  extended  to  a  shore  owner  on  Lake  Michigan. 
Those  cases  have  no  bearing  here,  for  the  reason  that  they 
all  are  predicated  on  the  theory  that  the  line  of  the  riparian 
owner  extends  to  the  center  thread  of  the  stream.  Being 
the  owner  of  the  soil  under  the  water  he  had  the  right  to 
build  such  structures  on  his  own  land  as  he  might  desire, 
except  such  as  might  interfere  with  the  navigation  of  the 
stream.  Under  the  rule  established  in  those  cases,  begin- 
ning with  Middleton  v.  Pritchard,  3  Scam.  510,  it  was  held 
in  Bnsntingcr  v.  People,  47  111.  384,  that  a  riparian  owner 
in  the  Ohio  river  having  the  title  to  the  land  between  high 
and  low-water  mark,  and  the  right  to  the  exclusive  use 
thereof,  had  the  right  to  establish  a  private  wharf  on  his 
land  and  make  reasonable  charges  for  its  use  by  those  navi- 
gating the  river.  The  right,  however,  as  is  apparent  from 
the  rule  established  in  the  case,  rests  upon  the  ownership  of 
the  underlying  soil." 

Up  to  the  present  time  appellants  have  not  attempted 
to  destroy  appellee's  riparian  right  to  pass  over  his  land, 
within  the  width  of  its  boundaries,  to  the  waters  of  the 
lake.  That  question,  as  was  said  in  the  Rez'ell  case,  will 
arise  when  the  appellants  undertake  to  condemn  appellee's 
riparian  rights  or  appropriate  the  submerged  lands  upon 
which  appellee's  lots  abut.  This  proceeding  does  not  af- 
fect or  tend  to  destroy  any  of  appellee's  riparian  rights. 

We  are  of  opinion  the  circuit  court  erred  in  authorizing 
the  construction  of  the  piers  by  appellee  and  in  enjoining 
the  appellants  from  interfering  with  their  construction  and 
maintenance  by  appellee  until  such  time  as  the  submerged 
land  opposite  appellee's  property  is  desired  to  be  used  by 
appellants  in  the  plan  of  park  enlargement  and  extension. 
The  decree  is  therefore  reversed  and  the  cause  remanded 
to  the  circuit  court,  with  directions  to  enter  a  decree  dis- 
missing the  cross-bill  and  granting  the  relief  prayed  in  the 
original  and  supplemental  bills. 

Reversed  and  remanded,  zi'ith  directions. 
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The  City  o^  Lincoln,  Appellee,  vs.  D.  H.  Harts  et  aL 

Appellants. 

Opinion  Med  April  ig,  igii — Rehearing  denied  June  8,  ipu, 

1.  SpEciai,  assessments — extent  to  which  the  court's  order  ap- 
proving certificate  of  completion  is  conclusive.  The  order  of  the 
county  court,  under  section  84  of  the  Local  Improvement  act,  ap- 
proving the  certificate  made  by  the  board  of  local  improvements 
concerning  the  completion  and  acceptance  of  the  work,  is  conclu- 
sive only  as  to  the  fact  that  the  improvement  is  constructed  in 
substantial  compliance  with  the  ordinance. 

2.  Same — void  ordinance  is  subject  to  direct  or  collateral  at- 
tack. If  the  ordinance  providing  for  a  special  assessment  is  void 
the  court  is  without  jurisdiction  to  confirm  the  assessment,  and  all 
proceedings  based  upon  the  ordinance  are  void  and  open  to  direct 
or  collateral  attack. 

3.  Same — ordinance  cannot  rightfully  include  the  cost  of  pav- 
ing street  railroad  right  of  way.  While  a  contract  between  a  city 
and  a  street  railway  company  providing  that  the  company  shall 
pave  the  portion  of  the  street  occupied  by  its  tracks  is  in  force 
the  city  has  no  power  to  provide,  by  ordinance,  for  the  paving 
of  such  strip  by  special  assessment,  whether  the  cost  is  assessed 
against  the  property  owners  or  is  embraced  in  a  separate  item  as 
public  benefits,  to  be  paid  by  the  city  in  case  the  company  refuses 
to  perform  its  contract. 

4.  Same — city  cannot  change  character  of  improvement  after 
ordinance  is  passed.  Whether  the  paving  of  a  portion  of  a  street 
occupied  by  street  railway  tracks  shall  be  done  by  the  company 
under  its  agreement,  which  is  in  force,  or  by  the  city  cannot  be 
determined  by  the  city  after  the  passage  of  tfie  ordinance  provid- 
ing for  the  paving  of  the  street*  by  special  assessment  but  which 
provides  that  the  cost  of  paving  the  strip  in  question,  which  is 
made  a  separate  item,  shall  be  assessed  as  public  benefits,  to  be  paid 
by  the  city  in  case  the  company  refuses  to  perform  its  contract. 

5.  Same — when  a  supplemental  ordinance  is  unauthorised.  A 
city  is  without  authority,  by  a  supplemental  ordinance  in  a  special 
assessment  proceeding,  to  relieve  from  taxation  any  property  bene- 
fited, by  assessing  against  a  part  of  the  property  benefited,  and  the 
general  public,  the  entire  cost  of  the  improvement 

6.  Same — total  public  benefits  is  part  of  cost  of  improvement. 
The  total  public  benefits  assessed  must  be  considered  as  a  part  of 
the  entire  cost  of  the  improvement  in  ascertaining  the  amount  to 
be  abated  proportionately  to  the  public  and  the  property  owners, 
in  case  of  a  surplus. 

2  5  0—18 
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Appeal  from  the  County  Court  of  Logan  county ;  the 
Hon.  Homer  W.  Hall,  Judge,  presiding. 

Beach  &  Trapp,  Peter  Murphy,  and  Baldwin  & 
Stringer,  for  appellants. 

Uri  Kissinger,  City  Attorney,  and  Blinn  &  Covey, 
for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  is  an  appeal  by  certain  property  owners  from  a 
judgment  of  the  county  court  of  Logan  county  overruling 
their  objections  to  the  finding  of  that  court,  under  section 
84  of  the  Local  Improvement  act,  as  to  the  truth  of  the  cer- 
tificate of  the  board  of  local  improvements  of  the  city  of 
Lincoln  with  reference  to  the  paving  of  Kickapoo  street,  in 
that  city,  under  a  special  assessment  ordinance. 

February  7,  19 10,  the  city  council  of  the  city  of  Lincoln 
passed  an  ordinance  for  re-paving  the  roadway  of  Kicka- 
poo street  from  Broadway  to  Galena  street.  At  the  time 
this  ordinance  was  passed  the  Lincoln  Railway  and  Light 
Company  was  occupying  and  using  the  central  portion  of 
the  street  with  a  single  track  of  its  street  railway  by  virtue 
of  an  ordinance  passed  in  March,  1891.  The  last  men- 
tioned ordinance  provided  that  when  the  railway  company 
laid  its  track  upon  any  street  or  highway  of  said  city  that 
was  paved  it  should  pave  it  in  like  manner  and  with  like 
material  as  that  in  use,  and  that  when  the  city  should  cause 
any  such  street  to  be  re-paved  the  street  railway  company 
should  re-pave  its  portion  of  the  street  in  the  same  manner. 
The  ordinance  further  provided  that  if  the  street  railway 
company  should  fail  or  neglect,  upon  sixty  days'  written 
notice,  to  pave  its  right  of  way,  the  city  might  remove  the 
tracks  from  the  street  and  pave  that  part  also.  The  esti- 
mate as  to  the  cost  of  this  pavement  in  the  local  improve- 
ment ordinance  was  divided  into  two  items,  the  first,  $18,- 
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623.20,  the  cost  of  the  paving  exclusive  of  the  street  rail- 
way right  of  way,  and  the  second,  $4705.10,  the  cost  of 
paving  said  right  of  way.  The  ordinance  further  provided 
that  the  board  of  local  improvements  should  give  said  street 
railway  company  sixty  days'  notice,  in  writing,  of  the  time 
fixed  for  beginning  the  work  of  the  improvement,  and  if  it 
should  neglect  or  refuse  to  begin  the  work  within  the  time 
fixed,  then  the  city  should  remove  the  track  from  said  street 
and  improve  said  right  of  way  at  the  same  time  and  in 
the  same  manner  as  the  remainder.  The  ordinance  further 
provided  that  there  should  be  assessed  against  and  paid  by 
said  city  of  Lincoln,  as  public  benefits,  the  cost  of  paving 
said  right  of  way;  that  if  said  railway  company  should 
elect  to  improve  the  right  of  way  as  specified,  then  said  as- 
sessment against  the  city  for  said  right  of  way  should  be 
abated.  Under  the  petition  filed  in  the  county  court  the 
president  of  said  board  of  local  improvements,  as  commis- 
sioner, spread  the  assessment,  apportioning  to  private  prop- 
erty $14,872,  and  to  the  city,  as  public  benefits,  $8456.30, 
stating  that  of  this  last  named  amount  $4705.10  was  the 
cost  of  paving  the  right  of  way  of  said  railway  company. 
Said  special  assessment  was  thereafter  confirmed  by  the 
county  court  and  a  contract  let  for  the  work.  The  contract 
is  not  shown,  but  it  seems  to  be  conceded  that  it  covered 
the  work  for  the  entire  width  of  the  street.  There  was  no 
assessment  against  the  railway  company.  Thereafter,  June 
6,  1910,  the  city  council  passed  an  ordinance  wherein  it  re- 
cited the  history  of  the  granting  of  the  franchise  to  said 
railway  company  in  1891,  the  passage  of  the  local  improve- 
ment ordinance  for  paving  the  street,  and  the  giving  of  the 
notice  to  said  company  to  pave  the  right  of  way ;  that  said 
sixty  days  had  expired  and  the  company  had  refused  and 
neglected  to  improve  its  right  of  way,  but  had  stated  to  the 
city  authorities  that  it  was  not  financially  able  to  do  so  and 
would  be  compelled  to  permit  the  city  to  remove  its  tracks 
on  said  street;   that  said  street  car  line  on  said  street,  by 
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reason  of  the  fact  that  it  connected  with  the  railway  sta- 
tions, was  believed  by  the  public  authorities  to  be  of  general 
public  benefit  and  that  the  earnings  of  said  company  were 
not  sufficient  to  warrant  the  expense  of  paving  said  right 
of  way.  The  ordinance  then  proceeded  to  provide  that  if 
said  railway  company  should  at  its  own  expense  re-lay  and 
re-construct  its  track  in  said  street  between  Broadway  and 
Galena  streets,  using  for  the  improvement  new  white  oak 
ties  and  new  rails  weighing  not  less  than  sixty  pounds  to 
the  yard,  so  constructed  that  the  top  should  conform  to  the 
finished  pavement  of  the  street,  then  the  city  would  waive 
the  right  to  remove  said  track  from  said  street  by  reason 
of  the  refusal  and  neglect  of  said  company  to  pave  its  right 
of  way,  and  that  said  track  so  re-laid  and  re-constructed 
should  remain  in  said  street  and  the  street  car  service  be 
continued,  and  that  the  expense  of  grading  and  paving 
said  right  of  way  should  be  paid  by  the  city  of  Lincoln 
from  its  general  funds  in  installments  and  by  bonds  issued 
as  provided  by  said  local  improvement  ordinance.  Before 
this  last  ordinance  went  into  effect  certain  property  owners 
abutting  on  said  street,  by  written  notice,  protested  to  the 
city  authorities  against  making  the  above  arrangement  with 
the  street  car  company  and  served  a  copy  of  said  protest 
on  the  contractor.  After  the  last  mentioned  ordinance  was 
enacted  it  was  duly  accepted  by  the  railway  company,  said 
company  re-laying  and  re-constructing  its  track  in  accord- 
ance with  thd  terms  thereof  and  the  pavement  as  to  said 
right  of  way  being  laid  by  the  contractor  along  with  the 
rest  of  the  pavement  in  the  street.  After  the  completion  of 
the  pavement  as  provided  for  in  the  contract,  a  petition  was 
filed  in  said  county  court,  together  with  a  certificate  of  the 
board  of  local  improvements  that  the  paving  had  been  com- 
pleted in  the  manner  and  with  the  materials  specified  in  the 
original  ordinance.  Said  certificate  stated  that  the  actual 
cost  of  said  pavement,  exclusive  of  said  right  of  way  of 
the  railway,  including  interest  on  bonds,  was  $18,064.50, 


JbMj'IL]  City  op  Lincoln  v.  Harts.  277 

leaving  an  excess  of  the  estimated  cost  over  the  actual  cost 
of  $558.70;  that  the  actual  cost  of  improving  the*  street 
railway  right  of  way  was  $4485.56;  that  said  last  named 
amount  had  been  paid  to  the  contractor  out  of  the  city's 
general  funds;  that  the  board  asked  that  the  original  es- 
timate for  paving  the  railway  right  of  way  ($4705.10) 
should  be  deducted  from  the  assessment  against  the  city, 
and  that  the  excess  of  assessment  over  the  cost  of  said  im- 
provement, (exclusive  of  cost  of  right  of  way,)  namely, 
$558.70,  be  abated  and  the  judgment  reduced  proportion- 
ately to  the  public  and  the  private  property  owners;  that 
said  improvement  was  completed,  as  provided  for  in  the 
ordinance  and  specifications,  September  6,  1910.  After 
notice  fixed  by  the  court  certain  property  owners,  including 
these  appellants,  filed  twenty-two  objections  to  the  certifi- 
cate and  the  application  of  said  board  of  local  improve- 
ments for  its  approval.  These  objections,  in  substance, 
urged  that  the  original  ordinance  was  void  in  providing  for 
the  improvement  of  the  entire  street,  including  the  right 
of  way,  without  assessing  any  part  of  the  cost  against  said 
company,  and  that  the  subsequent  or  supplemental  ordi- 
nance was  a  fraud,  in  law,  against  the  objectors  and  each 
of  them.  The  objection  was  also  made  that  the  improve- 
ment had  not  been  made  in  compliance  with  the  original 
ordinance  and  specifications. 

Counsel  for  appellee  insist  that  this  appeal  should  be 
dismissed;  that  the  judgment  of  the  court  approving  the 
certificate  was  conclusive  on  all  parties,  no  appeal  or  writ 
of  error  being  provided  for  under  the  statute.  If  the  sole 
question  here  were  whether  the  improvement  had  been 
completed  in  accordance  with  the  contract  the  decision  of 
the  lower  court  on  that  point  would  be  final,  (People  v. 
Martin,  243  111.  284,)  but  this  court  has  held  in  City  of 
Peoria  v.  Smith,  232  111.  561,  that  the  finality  of  the  court's 
order  under  said  section  84  referred  only  to  the  court's 
finding  that  the  improvement  conforms  substantially  to  the 
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requirements  of  the  original  ordinance.  {City  of  Chicago 
V.  Smale,  248  111.  414.)  .In  this  case  the  objectors  oflfered 
no  evidence  that  the  improvement  did  not  correspond  to 
the  requirements  of  the  original  ordinance,  except  that  the 
railway  was  still  in  the  street,  and  that  the  pavement  as  to 
its  right  of  way  had  been  put  down  by  the  city  and  not  by 
the  company. 

It  is,  however,  urged  that  both  the  original  and  subse- 
quent ordinances  are  void.  If  the  original  ordinance  is 
void  the  court  had  no  jurisdiction  and  all  the  proceedings 
based  upon  the  ordinance  are  consequently  void.  A  legal 
and  sufficient  ordinance  is  the  foundation  of  a  valid  as- 
sessment. The  question  of  the  validity  of  an  ordina:nce  is 
jurisdictional.  (O'Neil  v.  People,  166  111.  561;  Cukfcr  v. 
People,  161  id.  89.)  A  void  ordinance  is  subject  to  a  di- 
rect or  collateral  attack  whenever  its  authoritv  is  invoked 
in  a  judicial  proceeding.  Municipal  authorities  must  be 
able  to  show  a  warrant  to  tax  which  will  justify  their  ac- 
tion. The  authority  must  be  followed  strictly  when  seek- 
ing to  levy  an  assessment.  The  power  must  be  clearly 
given.  It  cannot  be  found  in  a  general  grant  but  must  be 
conferred  specially.  "The  mischief  of  a  strict  construction 
is  easily  obviated  by  the  legislature,  but  the  mischief  of  a 
liberal  construction  may  be  irremediable  before  it  can  be 
reached."  (i  Cooley  on  Taxation, — 3d  ed. — 469;  Bur- 
roughs on  Taxation,  472;  i  Page  &  Jones  on  Taxation 
by  Assessment,  sec.  234;  2  Desty  on  Taxation,  1234.) 
Special  assessment  proceedings  in  this  State  are  purely 
statutory  and  unless  authorized  by  the  statute  are  void. 
{Davis  V.  City  of  Litchfield,  145  111.  313;  Waite  v.  Green 
River  Drainage  District,  226  id.  207.)  The  original  ordi- 
nance provided  for  paving  the  entire  street,  including  the 
right  of  way  of  the  railway.  That  the  estimate  was  sepa- 
rated into  two  items  does  not  change  this  fact.  It  is  mani- 
fest from  this  record  that  the  city  authorities  anticipated 
that  the  city  railway  company  would  not  comply  with  the 


iane/llj  City  of  Lincoln  v.  Harts.  279 

original  franchise  ordinance  and  pave  the  right  of  way. 
The  company  was  obligated  by  its  franchise  ordinance  to 
do  this  paving,  and  the  city  authorities  could  not  by  the 
local  improvement  ordinance  make  that  obligation  more 
binding.  The  usual  practice  in  this  State  is  to  make  no 
provision  as  to  paving  the  right  of  way  of  street  railways 
which  are  under  contracts  similar  to  this.  (Billings  v. 
City  of  Chicago,  167  111.  337;  Chicago  and  Northern  Pa- 
cific Railroad  Co.  v.  City  of  Chicago,  172  id.  66;  Knehner 
V.  City  of  Freeport,  143  id.  92.)  The  practice  in  other 
jurisdictions  differs  on  this  question,  (i  Page  &  Jones  on 
Taxation  by  Assessment,  sees.  603,  604,)  but  a  recitation 
in  the  local  improvement  ordinance  to. the  effect  that  the 
street  railway  right  of  way  is  required  to  be  paved  under 
the  original  franchise  ordinance  by  the  street  railway  com- 
pany, while  unnecessary,  would  not  invalidate  the  ordi- 
nance. While  the  contract  with  the  railway  company  as 
to  paving  this  strip  remains  in  force  the  city  could  not  pro- 
vide for  paving  it  by  special  assessment.  City  of  Chicago 
V.  Newberry  Library,  224  III.  330. 

Counsel  for  appellee  admit  the  property  owners  could 
not  have  their  assessments  increased  to  pay  for  paving  this 
strip,  but  argue  that  the  rule  does  not  apply  when  the  cost 
of  paving  such  strip  is  paid  for  by  the  city  as  a  part  of  the 
public  benefits.  We  cannot  agree  with  this  contention. 
This  court  held  in  City  of  Chicago  v.  Cummings,  144  111. 
446,  that  if  an  ordinance  provided  that  a  railway  company 
should  grade,  pave  and  keiep  in  repair  a  portion  of  the  street 
occupied  by  it,  only  the  cost  of  grading  and  paving  the  part 
outside  of  the  sixteen  feet  occupied  by  the  railway  should 
have  been  assessed  against  the  property  benefited  "or  re- 
quired to  be  paid  by  general  taxation."  The  contract  re- 
quiring the  street  railroad  company  to  pave  the  portion  of 
the  street  occupied  by  it  is  regarded  in  the  decisions  as  an 
equivalent  for  the  assessment.  ( West  Chicago  Street  Rail- 
road Co,  V.  City  of  Chicago,  178  111.  339.)     The  contract 
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is  upon  a  good  consideration.  As  long*  as  the  railway  was 
operated  or  the  company  not  released  from  its  obligations 
the  cost  of  paving  the  strip  in  question  should  have  been 
left  out  of  the  assessment.  (Sawyer  v.  City  of  Chicago, 
183  111.  57.)  In  this  last  case  the  street  railway  company 
constructed  its  tracks  in  a  certain  street  as  authorized  by 
its  franchise  ordinance  and  operated  thereon  for  several 
years.  Thereafter  a  sewer  was  built  in  the  street,  at  which 
time  the  tracks  were  taken  up.  Later  a  local  improvement 
ordinance  was  passed  for  paving  the  street,  the  entire  cost 
of  improving  being  levied  against  the  adjoining  property 
owners,  as  at  that  time  the  tracks  of  the  street  car  com- 
pany had  not  been  re-laid.  It  was  argued  that  the  street 
car  company  had  abandoned  its  franchise.  The  court  said 
(p.  60)  :  "For  aught  that  appears  the  street  railway  com- 
pany has  all  the  rights  in  the  avenue  that  it  ever  had  and 
may  re-lay  its  tracks  at  any  time.  ♦  ♦  ♦  it  would  be  a 
manifest  wrong  to  the  property  owners  to  compel  them  to 
pay  for  this  improvement  and  after  its  completion  have  the 
street  railway  company  re-lay  its  tracks  and  take  the  bene- 
fits."   City  of  Chicago  v.  Ayers,  212  111.  59. 

On  principle  and  authority,  so  long  as  a  contract  of  this 
kind  is  in  force  we  can  see  no  distinction,  as  to  relieving 
the  street  railway  company  from  carrying  out  its  contract, 
whether  the  payment  for  the. paving  of  the  right  of  way  is 
to  be  by  special  assessment  on  private  property  or  from 
public  benefits.  Either  plan  would  be  a  grave  injustice  and 
contrary  to  sound  public  policy.  When  the  local  improve- 
ment ordinance  was  passed  the  contract  with  tfie  street  rail- 
way company  was  still  in  force.  This  being  so,  the  city 
had  no  authority  to  provide  in  this  ordinance  that  this 
strip  should  be  paved  and  charged  to  the  city  as  a  part  of 
the  public  benefits.  The  assessment,  including  the  private 
benefits,  the  cost  of  this  strip  and  the  remaining  portion  of 
the  public  benefits,  was  divided  into  ten  installments  in  the 
assessment  roll,  and  while  the  supplemental  or  subsequent 
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ordinance  provided  that  it  should  be  paid  out  of  the  general 
funds  in  installments  and  by  bonds,  as  were  the  remain- 
ing costs  of  the  improvement,  it  is  apparent  from  this  rec- 
ord that  for  some  reason  not  shown  the  contractor  was  paid 
the  entire  amount  for  paving  this  strip  on  or  before  Sep- 
tember 7,  1 910,  and  was  not  paid  by  bonds  and  install- 
ments, as  he  was  for  the  rest  of  the  improvement.  The 
total  public  benefits  must  necessarily  be  considered  as  a  part 
of  the  entire  cost  of  the  improvement  in  ascertaining  the 
amount  to  be  abated  proportionately  to  the  public  and  the 
private  property  owners.  It  follows  that  if  the  original 
ordinance  was  valid  the  amounts  abated  to  the  property 
owners  by  the  certificate  were  too  small.  If  it  be  argued 
that  the  ordinance  was  conditional  in  its  terms  and  did 
not  provide  that  the  city  should  make  this  improvement 
unless  the  street  railway  company  failed  to  do  it,  the  an- 
swer then  must  be  that  the  description  of  the  improvement 
in  the  ordinance  is  uncertain  and  indefinite.  Moreover, 
the  decision  as  to  whether  the  work  should  be  done  by 
the  city  or  the  railway  company  could  not  be  made  after 
the  passage  of  the  original  ordinance.  The  municipal  au- 
thorities cannot  by  subsequent  action  change  materially  the 
nature  of  the  improvement  provided  for  in  the  original  or- 
dinance, as  to  its  grade,  location,  size  or  character.  Whaples 
V.  City  of  Waukegan,  179  111.  310;  Church  v.  People,  174 
id.  366 ;  City  of  Paxton  v.  Bogardus,  201  id.  628 ;  Boyn- 
ton  v.  People,  159  id.  553. 

Under  the  supplemental  ordinance  appellee  was  with- 
out authority  to  relieve  from  taxation  any  property  bene- 
fited by  assessing  against  a  part  of  the  property  benefited 
and  the  general  public  the  entire  cost  of  the  improvement. 
Spring  Creek  Drainage  District  v.  Elgin,  Joliet  and  East- 
ern Railway  Co,  249  111.  260. 

It  must  be  held  that  the  original  ordinance  was  void  in 
providing  for  the  paving  of  this  strip  by  special  assessment 
and  charging  the  same  as  a  part  of  the  public  benefits  while 
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the  contract  with  the  railway  was  still  in  force.  Village  of 
Madison  v.  Alton  Traction  Co.  235  111.  346;  American 
Hide  and  Leather  Co.  v.  City  of  Chicago,  203  id.  451; 
City  of  Chicago  v.  Nodeck,  202  id.  257;  City  of  Chicago 
V.  Newberry  Library,  supra. 

The  county  court  was  without  jurisdiction  to  confirm 
the  assessment  or  enter  the  order  herein  appealed  from. 

The  judgment  of  the  county  court  will  be  reversed. 

Judgment  reversed. 


The  People  ex  rel,  William  H.  Kidd  et  al.  Defendants  in 
Error,  vs.  John  E.  Crowley  et  aL  Plaintiffs  in  Error. 

Opinion  filed  April  ig,  igii — Rehearing  denied  June  8,  jgji, 

1.  Drainage — ivhcn  parties  cannot  rely  on  objection  that  meet- 
ings to  organize  district  were  held  outside  its  limits.  Land  own- 
ers who  participate  in  the  organization  of  a  drainage  district  can 
not,  after  standing  by  until  assessments  are  levied,  the  contract  is 
let  and  large  expenditures  are  incurred,  attaclc  the  organization  of 
the  district  upon  the  ground  that  the  meetings  of  the  highway  com- 
missioners to  organize  the  district,  in  which  they  participated,  were 
held  outside  the  limits  of  the  district. 

2.  Same — when  land  owners  cannot  question  election  of  drain- 
age commissioners.  Land  owners  who  participate  in  the  election 
of  drainage  commissioners  and  recognize  its  validity  by  thereafter 
taking  part  in  the  organization  of  the  district  and  the  subsequent 
proceedings,  cannot,  after  the  work  is  practically  completed,  attack 
the  election  of  the  commissioners  upon  the  ground  that  the  law 
under  which  the  election  was  held  had  then  been  repealed,  par- 
ticularly where  the  law  was  re-enacted  at  a  later  period  and  the 
commissioners  elected  thereunder. 

3.  Quo  WARRANTO — not  cvcry  departure  from  law  in  organising 
drainage  district  will  warrant  judgment  of  ouster.  Not  every  de- 
parture from  the  law  in  the  organization  and  conduct  of  a  drain- 
age district  or  the  use  of  its  franchises  will  justify  an  order,  in  a 
quo  warranto  proceeding,  ousting  the  commissioners  from  office. 

4.  Same — remedy  by  information  in  quo  warranto  is  not  a  mat- 
ter of  absolute  right.  The  remedy  by  an  information  in  the  nature 
of  quo  warranto  is  not  a  matter  of  absolute  right,  and  if  the  in- 
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terest  of  the  People  is  merely  nominal  the  court  may  decline  to 
enter  a  judgment  of  ouster  upon  the  ground  of  acquiescence  or 
unreasonable  delay  by  the  persons  complaining  or  from  considera- 
tions of  public  interest  or  convenience. 

Writ  of  Error  to  the  Circuit  Court  of  LaSalle  county ; 
the  Hon.  Richard  M.  Skinner,  Judge,  presiding. 

Craig  &  Craig,  and  Butters  &  Armstrong,  for  plain- 
tiffs in  error. 

Charles  S.  CullEn,  State's  Attorney,  (Lester  H. 
Strawn,  and  L.  W.  Brewer,  of  counsel,)  for  defendants 
in  error. 

Mr.' Justice  Carter  delivered  the  opinion  of  the  court: 

On  leave  granted  by  the  circuit  court  the  State's  attor- 
ney of  LaSalle  county  filed  an  information  in  the  nature 
of  a  quo  zvarranto  on  August  22,  1905,  alleging  that  the 
plaintiffs  in  error  held  and  executed,  without  warrant,  the 
offices  of  commissioners  of  an  alleged  drainage  district  of 
the  town  of  Ophir,  in  that  county.  June  22,  1906,  by  leave 
of  court,  additional  counts  were  filed  to  the  information, 
in  which  it  was  charged  that  the  said  plaintiffs  in  error 
were  usurping  certain  franchises.  Various  pleas,  replica- 
tions, demurrers  and  certain  motions  were  filed,  and  the 
cause  was  many  times  set  for  trial  and  many  times  passed 
or  continued  when  reached  for  trial.  Finally,  on  April  6, 
1910,  by  leave  of  court,  plaintiffs  in  error  filed  two  pleas, 
which  were  substantially  identical  in  form  except  as  to  the 
conclusion.  The  trial  court  sustained  demurrers  to  said 
pleas  on  said  last  mentioned  date,  and  entered  an  order 
finding  that  the  plaintiffs  in  error  w-ere  guilty  of  usurping, 
without  authority,  the  franchises  and  offices  described  in 
said  information  and  that  the  supposed  drainage  district 
was  without  any  franchise  or  legal  existence ;  that  plaintiffs 
in  error  be  forthwith  ousted  from  exercising  the  offices  of 
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drainage  commissioners  and  that  each  pay  a  fine  of  one 
dollar.  This  writ  of  error  is  sued  out  to  reverse  that  judg- 
ment. 

The  pleas  upon  which  the  case  was  disposed  of  set  out 
the  steps  taken  in  the  organization  of  the  drainage  district, 
alleging  that  December  17,  1904,  a  petition  was  addressed 
to  the  drainage  (highway)  commissioners  of  the  town  of 
Ophir  asking  for  the  organization  of  the  district;  that  at 
a  meeting  held  in  the  town  clerk's  office  December  28,  1904, 
by  said  highway  commissioners,  affidavits  were  filed  stat- 
ing that  the  majority  of  the  adidt  land  owners  of  the  lands 
comprising  the  proposed  district  had  signed  the  petition, 
representing  more  than  one-third  of  the  lands;  that  said 
meeting  was  adjourned  by  the  said  commissioners  to  meet 
January  11,  1905;  that  in  the  meantime  the  commissioners 
personally  examined  the  proposed  drainage  district  and  em- 
ployed a  civil  engineer  to  make  a  survey  and  an  estimate 
of  the  costs;  that  they  met  at  said  adjourned  meeting  Jan- 
uary II,  1905,  and  again  adjourned, to  January  25,  1905, 
and  that  at  said  last  mentioned  meeting  they  entered  an 
order  declaring  said  drainage  district  fully  organized  and 
describing  its  boundaries;  that  on  February  23,  1905,  the 
town  clerk  called  an  election  to  be  held  March  i,  1905,  for 
the  election  of  drainage  commissioners,  at  which  election 
William  H.  Kidd,  one  of  the  relators,  received  the  same 
number  of  votes  as  the  plaintiff  in  error  John  E.  Crowley; 
that  Kidd  and  Crowley  cast  lots,  and  Crowley  drew  the 
lot  entitling  him  to  be  declared  elected;  that  all  of  said 
relators  were  present,  either  in  person  or  by  attorney,  at 
said  meeting  of  December  28,  1904,  and  made  no  objec- 
tions to  the  legal  sufficiency  of  said  petition ;  that  in  May, 
1905,  the  right  of  way  across  the  lands  of  Levi  Carr,  one 
of  the  relators,  was  condemned,  and  on  May  9,  1905,  the 
release  for  the  right  of  way  was  procured  across  the  lands 
of  relators  Marshall  Wallace,  Louis  L.  Wallace  and  Char- 
lotte Davis;   that  June  17,  1905,  according  to  tlie  statute. 
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the  commissioners  made  a  classified  roll  of  all  lands  in  said 
district,  and  that  thereafter,  on  July  lo,  1905,  pursuant  to 
statutory  notice,  a  meeting  was  held  in  said  drainage  dis- 
trict to  hear  objections  to  such  classification,  and  that  all 
of  the  relators  were  present,  in  person  or  by  attorney;  that 
all  objections  were  then  withdrawn  and  all  of  said  relators 
expressed  themselves  as  being  in  favor  of  carrying  out  said 
improvement  and  publicly  announced  that  they  had  no  ob- 
jections to  the  classification  and  ratified  and  approved  the 
action  of  the  commissioners ;  that  thereafter  an  assessment 
of  lands  of  said  district  was  made  by  plaintiffs  in  error; 
that  all  of  said  assessments  have  been  voluntarily  paid  ex- 
cept by  the  relators,  and  that  relators  Charlotte  Davis  and 
Fred  T.  Davis  have  voluntarily  paid  a  portion  of  their  as- 
sessments and  Edward  J.  Brady  the  whole  of  his;  that 
long  prior  to  the  commencement  of  this  suit  the  respond- 
ents had  duly  advertised  for  bids  for  digging  and  construct- 
ing the  ditch  and  had  publicly  let  a  contract  for  the  work 
at  about  $27,000;  that  the  contractor  had  given  his  bond 
and  expended  in  and  about  his  work  about  $10,000  prior 
to  the  commencement  of  this  proceeding;  that  the  plaintiffs 
in  error  had  paid  said  contractor,  prior  to  this  suit,  over 
$3000,  and  that  prior  to  November  28,  1906,  (when  all  of 
the  relators  in  this  suit  except  Kidd  were  added  to  the  pe- 
tition,) five  and  one-eighth  miles  of  the  seven  and  one-half 
miles  of  said  ditch  had  been  completed  and  that  the  con- 
tractor had  been  paid  on  his  contract  upwards  of  $14,639, 
leaving  a  balance  due  him  of  several  thousand  dollars ;  that 
all  the  lands  in  the  district  have  been  benefited  to  the  extent 
of  $30  an  acre  by  said  drain;  that  the  State's  attorney  of 
LaSalle  county  has  only  taken  a  nominal  part  in  these  pro- 
ceedings, the  same  being  instituted  at  the  sole  request  of 
the  relators,  and  being  prosecuted  by  them  at  their  own 
expense  and  for  their  individual  benefit  in  attempting  to 
escape  their  just  proportion  of  the  cost  of  the  improvement. 
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In  view  of  the  conclusions  we  have  reached  in  this  case 
we  shall  not  find  it  necessary  to  discuss  the  various  points 
raised  on  the  pleadings  in  this  case.  The  existence  of  the 
district  is  disputed  because  the  meetings  of  the  highway 
commissioners  held  on  January  ii  and  25,  1905,  to  organ- 
ize the  district  were  not  held  within  the  limits  of  the  dis- 
trict. The  title  of  the  drainage  commissioners  is  disputed 
on  the  ground  that  they  were  chosen  under  the  provisions 
of  section  15a  of  the  Farm  Drainage  act,  which  had  been 
repealed.  Conceding,  for  the  purposes  of  this  case,  that 
these  questions  are  raised  by  the  pleadings,  we  are  disposed 
to  hold  that  the  relators  are  estopped  by  their  own  acts 
from  raising  them.  We  think  it  is  apparent  from  this  rec- 
ord that  the  relators  did  not  rely  on  either  of  these  points 
until  after  they  had  filed  their  additional  counts,  in  June, 
1906.  We  think  it  is  also  apparent  from  the  pleadings  that 
these  proceedings  have  been  carried  on  largely  in  the  inter- 
est of  private  parties  and  that  the  interest  of  the  public  is 
little  more  than  theoretical.  Manifestly,  from  the  facts  set 
out  in  the  pleas  the  only  relator  who  was  such  at  the  time 
the  original  petition  was  filed  (William  H.  Kidd)  was  a 
candidate  for  drainage  commissioner  at  the  first  election 
for  those  officials  in  March,  1905.  While  the  pleadings  are 
not  entirely  satisfactory  in  form  on  that  question,  we  con- 
clude from  them  that  all  the  relators  took  part  in  this 
election.  The  same  conclusion  must  also  be  reached  with 
reference  to  the  relators  attending  the  meetings  held  in 
July  and  stating  that  they  were  satisfied  with  all  the  pro- 
ceedings up  to  that  point.  Obviously,  all  of  the  relators 
were  acquainted  with  the  entire  proceedings  that  had  been 
taken  and  raised  no  objection  of  any  kind  up  to  that  time, 
and  none  of  them  objected  until  the  contract  had  been  let 
for  the  entire  work  and  (except  Kidd)  until  a  substantial 
part  of  it  was  completed  and  large  sums  of  money  paid 
thereon  and  obligations  assumed  for  the  remaining  portion. 
The  relators  knew  as  well  as  did  plaintiffs  in  error  that  the 
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meetings  in  January,  1905,  were  held  outside  of  the  dis- 
trict. Wc  are  compelled  to  conclude  from  the  pleadings 
that  that  question  was  not  raised  until  the  work  was  prac- 
itically  completed,  and  then  there  was  a  difference  of  opin- 
ion as  to  whether  such  meetings  were  required  to  be  held 
in  the  district,  until  this  court  decided  the  point  in  People 
V.  Carr,  231  111.  502.  At  most,  this  objection  does  not  in 
any  way  affect  the  substantial  merits  of  the  case.  Sound 
public  policy  forbids  that  those  who  have  participated  in 
such  meetings  should  thereafter  be  permitted  to  question 
the  legality  of  the  organization  of  a  district  of  this  kina. 
People  V.  Watte,  70  111.  25;  People  v.  Moore,  73  id.  132. 

It  is,  however,  insisted  that  under  the  decisions  of  this 
court  in  Pat  ton  v.  People,  229  111.  512,  and  People  v.  Mor- 
rcll,  234  id.  47,  said  section  15a,  under  which  the  election 
of  drainage  commissioners  was  held,  was  not  in  force  at 
the  time  of  this  first  election,  and  that  the  relators  could 
not  be  estopped  by  participating  in  an  illegal  election.  It 
was  held  in  People  v.  Maynard,  15  Mich.  463,  that  the  rec- 
ognition, by  parties  interested,  of  a  municipal  corporation 
organized  under  an  act  of  doubtful  constitutionality  would 
not  permit  such  parties  to  inquire,  long  after,  into  the  regu- 
larity of  such  organization.  (See,  also,  State  v.  Village 
of  Harris,  13  L.  R.  A.  (N.  S.)  [Minn.]  533,  and  note; 
Bannock  County  v.  Ball,  loi  Am.  St.  Rep.  [Idaho]  149, 
and  note.)  Regardless  of  whether  there  was  any  law  for 
such  an  election,  the  recognition  by  all  the  parties  of  the 
legality  of  the  district  was  plainly  shown  by  their  taking 
part  in  its  organization  and  subsequent  proceedings.  In  this 
connection  it  may  be  noted  that  section  15a  was  re-enacted 
as  an  emergency  law  on  February  27,  1907,  (Laws  of  1907, 
p.  273,)  and  that  thereafter  the  present  drainage  commis- 
sioners have  all  been  elected  under  said  law. 

Counsel  for  defendants  in  error  have  urged,  apparently 
fof  the  first  time  in  their  briefs  in  this  case,  that  the  organi- 
zation of  the  district  was  void  {People  v.  Higlm^ay  Comrs. 


288  The  People  v.  Crowley.  [J50  E 

240  111.  399,)  because  one  of  the  highway  commissioners 
signed  the  petition  for  the  organization  of  the  district  and 
also  made  an  affidavit  that  the  petition  contained  the  re- 
quired number  of  signers,  and  thereafter  found  that  the  , 
affidavit  was  made  by  a  credible  witness.  Without  pass- 
ing on  the  point  whether  this  would  be  a  valid  objection  if 
raised  in  apt  time,  clearly,  under  the  authorities,  the  relat- 
ors cannot  raise  it  at  this  late  hour.  The  reasoning  in 
Drainage  District  v.  Smith,  233  111.  417,  Vandalia  Drain- 
age District  v.  Htitchins,  234  id.  31,  and  cases  cited,  is  in 
point  here. 

Many  relations,  both  public  and  private,  are  so  involved 
in  a  proceeding  of  this  nature  that  each  case  must  be  largely 
decided  on  its  own  special  and  particular  facts.  Not  every 
departure  from  the  law  in  the  organization  and  conduct  of 
the  proceedings  of  the  district  or  the  use  of  its  franchises 
will  justify  such  an  order  as  was  entered  by  the  trial 
court  in  this  case.  While  the  public  authorities  will  not  be 
barred,  either  by  laches  or  the  acquiescence  of  individuals, 
where  it  does  not  appear  that  the  information  is  filed  ex- 
clusively  for  the  benefit  of  private  interests,  still  this  court 
has  frequently  held  that  unreasonable  delay  or  acquiescence 
on  the  part  of  the  persons  complaining,  as  Well  as  consid- 
erations of  public  interest  or  convenience,  will  justify  the 
refusal  of  the  court  to  proceed  to  judgment,  although  no 
statute  of  limitations  has  intervened.  (People  v.  Lease, 
248  111.  187;  People  V.  Schncpp,  179  id.  305;  People  v. 
Hanker,  197  id.  409;  People  v.  Anderson,^229  id.  266; 
People  V.  Hepler,  240  id.  196.)  The  rule  in  quo  warranto 
proceedings  is  the  same  as  it  is  in  certiorari.  The  remedy 
in  either  case  is  not  a  matter  of  absolute  right.  (People  v. 
Schnepp,  supra;  People  v.  Hanker,  supra.)  In  a  certiorari 
case,  wherein  the  facts  as  to  laches  or  estoppel  were  no 
stronger  than  here,  the  court  held  that  it  would  be  an  abuse 
of  its  sound  legal  discretion  and  of  great  public  detriment 
to  quash  the  proceedings,  as  the  errors,  at  the  most,  were 
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technical  and  harmless  and  were  not  shown  to  be  such  as 
would  cause  substantial  injustice  to  anyone.  (Dcslatiries 
V.  Sonde,  222  111.  522.)  Such  is  the  situation  here.  After 
the  participation  of  all  the  relators  in  the  preliminary  or- 
ganization assessments  were  levied,  liabilities  incurred  and 
contracts  to  large  amounts  were  entered  into  before  any 
steps  were  taken  to  inquire  into  the  legality  of  the  organi- 
zation of  this  district.  If  the  facts  are  as  set  out  in  these 
pleas  the  acquiescence  of  the  relators  in  the  proceedings 
bars  them  from  raising  the  questions  of  which  they  now 
complain.  On  this  record  the  public  interest  and  conven- 
ience also  compel  the  conclusion  that  the  trial  judge  should 
have  overruled  the  demurrer  to  the  pleas. 

The  judgment  of  the  circuit  court  will  therefore  be  re- 
versed and  the  cause  remanded  to  that  court  for  further 
proceedings  in  harmony  with  the  views  herein  expressed. 

Reversed  and  remanded. 


The  People  ex  rcl,  Thomas  L.  Aldridge  ct  al.  Plaintiffs  in 
Error,  vs.  Robert  M.  Rendleman  et  al.  Defendants 
in  Error. 

Opinion  Hied  April  ig,  ipii — Rehearing  denied  June  /,  ipii. 

1.  Quo  WARRANTO — the  court  is  vested  with  wide  discretion  in 
matter  of  granting  or  denying  leave  to  Hie  an  information.  Upon 
application  for  leave  to  file  an  information  in  the  nature  of  quo 
warranto  for  the  redress  of  the  private  wrongs  of  the  relators  the 
court  is  vested  with  a  wide  discretion,  and  may  consider  the  neces- 
sity for  filing  the  information  and  circumstances  or  facts  showing 
to  the  court  that  the  relators  have  been  guilty  of  laches  in  apply- 
ing for  relief. 

2.  Same — court  may  deny  leave  to  Hie  information  if  there  has 
been  prejudicial  delay  by  relators.  Upon  application  for  leave  to 
file  an  information  in  the  nature  of  quo  warranto  to  redress  pri- 
vate wrongs,  if  the  relators  have  not  acted  in  apt  time  and  the 
respondents   have   expended   money  or   incurred   liabilities   which 

might  have  been  saved  by  prompt  action,  the  court  may,  in  its  dis- 
ai  b  0—  1  If  • 
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cretion,  deny  leave  to  file  the  information  without  considering  the 
matters  set  up  in  the  information. 

3.  Drainage — when  judgment  denying  leave  to  file  information 
in  quo  warranto  will  be  sustained,  A  judgment  denying  leave  to 
file  an  information  in  the  nature  of  quo  warranto  against  the  com- 
missioners of  a  drainage  district  will  be  sustained  on  appeal  where 
the  relators  have  allowed  nearly  four  years  to  elapse  since  the  dis- 
trict was  organized,  during  which  time  much  work  was  done  and 
money  expended,  before  attacking  the  organization  of  the  district 
upon  grounds  they  might  have  availed  themselves  of  by  proper  ob- 
jection at  the  time  the  district  was  organized. 

Writ  of  Error  to  the  Circuit  Court  of  Union  county; 
the  Hon.  A.  W.  L^wis,  Judge,  presiding. 

W11.UAM  D.  LyerIvE,  State's  Attorney,  (R.  J.  Ste- 
phens, of  counsel,)  for  plaintiflfs  in  error. 

A.  Nky  Sessions,  and  James  L1NG1.E,  for  defendants 
in  error. 

Mr.  Chiee  Justice  Vickers  delivered  the  opinion  of 
the  court  : 

William  D.  Lyerle,  State's  attorney  of  Union  county, 
presented  to  the  circuit  court  a  petition  for  leave  to  file  an 
information  in  the  nature  of  a  quo  warranto  against  Robert 
M.  Rendleman  and  Samuel  F.  Davie,  of  Union  county,  and 
Thomas  J.  McClure,  of  Alexander  county,  to  require  them 
to  show  by  what  authority  or  right  they  claimed  to  hold 
and  execute  the  office  of  commissioners  of  Clear  Creek 
Drainage  and  Levee  District  of  the  counties  mentioned,  and 
by  what  right  they  claimed  that  said  district  had  a  legal 
existence  and  a  right  to  hold  and  execute  the  franchise  of 
a  corporation  and  to  exercise  the  rights  and  privileges  of 
a  drainage  district.  The  petition  was  presented  on  the  in- 
formation and  relation  of  a  number  of  citizens  and  land 
owners  in  said  district  and  was  verified  by  the  oath  of  a 
niunber  of  the  relators.     The  petition  was  accompanied  by 
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a  copy  of  the  proposed  information,  which  is  in  three 
counts.  Upon  the  presentation  of  the  petition,  on  June  21, 
1 910,  a  rule  to  show  cause  by  the  following  Monday  was 
entered  against  the  defendants.  In  response  to  the  said 
rule  the  defendants  entered  their  appearance,  and  on  a  hear- 
ing before  the  court  on  June  28  three  affidavits,  together 
with  oral  and  documentary  evidence,  were  submitted  by 
the  respective  parties  to  the  court.  On  July  i  the  court 
entered  an  order  refusing  leave  to  file  the  information  and 
dismissed  the  petition  and  adjudged  the  costs  against  the 
relators.  The  relators  excepted  to  tlie  order  and  judgment 
of  the  court  and  preserved  by  the  bill  of  exceptions  all  mat- 
ters connected  with  the  hearing  of  the  petition,  and  have 
sued  out  this  writ  of  error  for  the  purpose  of  obtaining  a 
review  of  the  order  refusing  leave  to  file  the  information. 

The  petition  recites  that  said  pretended  drainage  district 
was  organized  upon  a  petition  presented  by  C.  E.  Ander- 
son and  89  other  persons  to  the  March  term,  1907,  of  the 
county  court  of  Union  county,  alleging  that  the  petitioners 
constituted  a  majority  of  the  land  owners  of  the  proposed 
district  and  represented  one-third  or  more  of  all  the  lands 
embraced  therein,  and  praying  for  the  organization  of  the 
territory  described  in  the  petition  into  a  drainage  and  levee 
district.  The  petitioners  in  the  proceeding  at  bar  charged 
that  the  petition  to  organize  the  drainage  and  levee  district 
did  not  contain  a  description  of  the  proposed  starting  points, 
route  and  terminus  of  the  work  thereby  proposed,  and  that 
said  petition  did  not  contain  a  sufficient  description  of  the 
lands  affected  by  tlie  proposed  district  and  did  not  give  the 
names  of  the  owners  thereof,  and  it  is  further  alleged  that 
a  majority,  in  numbers,  of  the  land  owners  of  the  district 
did  not  sign  the  petition  to  organize.  It  is  also  alleged  that 
the  county  court  acted,  in  the  organization  of  the  said  dis- 
trict, without  sufficient  and  proper  notice  being  published 
or  g^iven,  as  required  by  the  statute.  It  is  charged  in  the 
petition  that  at  the  date  of  filing  the  petition  for  the  organi- 
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zation  of  the  drainage  district  Ezekiel  Moore  was  an  owner 
of  land  located  within  the  boundaries  of  the  proposed  dis- 
trict ;  that  said  Moore  then  resided  in  Jackson  county ;  that 
no  notice  of  any  kind  was  sent  to  him  within  three  days 
after  the  first  pubHcation  or  at  any  other  time,  and   that 
said  Moore  had  not  entered  his  api>earance  to  said  petition 
or  proceedings  thereon.     The  petition  alleges  that  at  the 
May  term,  1907,  a  hearing  was  had  in  the  county  court  and 
an  order  entered  granting  the  prayer  of  the  petition  and 
appointing  respondents  herein  commissioners  of  Clear  Creek 
Drainage  and  Levee  District.     It  is  alleged  further  that 
the  said  commissioners  assumed  the  powers,  privileges  and 
prerogatives  of  drainage  commissioners,  and  that  in  Janu- 
ary, 1908,  tlie  said  commissioners  submitted  to  the  county 
court  a  report,  accompanied  by  maps,  profiles,  etc.,  making 
estimates  and  giving  descriptions  of  certain  work  by  said 
commissioners  laid  off  and  proposed,  the  cost  of  which,  in- 
cluding incidental  expenses,  they  estimated  at  $225,512.81; 
that  afterwards,  in  May,   1908,  an  amended  report  was 
filed  by  the  commissioners  in  which  the  estimated  cost  of 
the  proix)sed  work  was  reduced  to  $225,000,  which   said 
amended  report  was  then  approved  and  confirmed  by  the 
court  and  an  order  of  court  entered  declaring  the  district, 
with  certain  boundaries  in  said  order  set  forth,  duly  estal>- 
lished  as  provided  by  law;  that  on  December  27,  1909,  the 
commissioners  filed  their  roll  of  assessments  of  benefits  and 
damages,  by  which  they  distributed  and  apportioned  to  the 
various  tracts  and  parcels  of  land,  including  railroads  and 
plankroads,  the  aggregate  sum  of  $285,000,  which  exceeded 
the   estimated  cost  of  the  proposed   work  $60,000;     that 
thereupon  said  commissioners  caused  notice  to  be  published 
of  their  intention  to  apply  to  the  court  on  January  17,  1910, 
for  the  purpose  of  having  a  jury  empaneled  to  consider  the 
assessment  roll  aforesaid;   that  on  February  23,  1910,  tlie 
commissioners  also  filed  their  petition  to  condemn  land  for 
a  right  of  way  for  levees  and  ditches.     The  petition  avers 
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that  after  the  empaneling  of  a  jury  to  consider  the  assess- 
ment roll  in  January,  19 lo,  the  commissioners  withdrew 
the  assessment  roll  and  procured  a  discharge  of  the  jur}', 
and  thereupon  made  material  alterations  in  the  plans,  speci- 
fications and  estimates  for  the  proposed  work  without  hav- 
ing another  petition  signed  by  the  land  owners  or  a  major- 
ity of  them,  and  it  is  alleged  that  the  aggregate  estimated 
cost  of  the  work  as  shown  by  the  last  rejwrt  was  $330,000 ; 
that  said  commissioners  afterwards  filed  another  roll  of  as- 
sessments of  benefits  and  damages  and  distributed  and  ap- 
portioned to  the  several  tracts  of  land  in  said  district  said 
sum  of  $330,000  and  annual  benefits  of  $3300,  and  caused 
notice  to  be  again  published  of  their  intention  to  have  a 
jury  empaneled  for  the  purpose  of  considering  the  assess- 
ment roll  as  finally  corrected.  It  is  also  alleged  that  an 
amended  petition  for  condemnation  of  right  of  w-ay  w'as 
filed  on  November  i,  1909,  and  that  respondents  are  in- 
sisting upon  their  right  to  proceed  to  have  said  assessment 
roll  confirmed  and  to  condemn  a  right  of  way  for  ditches 
and  levees. 

The  foregoing  statement  contains  the  substance  of  the 
averments  of  the  petition,  upon  which  the  court  entered  a 
nile  on  the  respondents  to  show  cause  against  petitioners 
for  leave  to  file  an  information.  Upon  a  hearing  of  the 
petition  the  court  considered,  among  other  things,  the  af- 
fidavit filed  by  Mr.  Sessions,  who  testified  that  he  is  the 
owner  in  fee  simple  of  more  than  450  acres  of  land  within 
the  boundaries  of  the  proposed  drainage  district;  that  he 
is  an  attorney  for  the  commissioners  of  said  drainage  dis- 
trict, and  that  he  is  familiar  with  the  physical  situation  of 
the  district  as  well  as  the  various  proceedings  that  have 
occurred  in  connection  with  the  organization  of  the  same. 
The  affidavit  of  Mr.  Sessions  gives  a  detailed  history  of 
the  proceeding  from  the  time  the  original  petition  for  the 
organization  of  the  district  was  filed  down  to  the  present, 
and  sets  out  at  large  copies  of  the  petition,  notice  and  vari- 
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ous  orders  of  the  court  made  in  connection  with  the  organi- 
zation  of  this  drainage  district.  The  affidavit  shows  that 
there  is  a  total  of  39,816.59  acres  of  land  within  the  bound- 
aries of  the  proposed  district;  that  a  petition  was  duly  pre- 
sented to  the  county  court  praying  for  the  organization  of 
a  drainage  and  levee  district,  to  be  known  as  Clear  Creek 
Drainage  and  Levee  District,  on  March  16,  1907;  that 
said  petition  contained  a  description  of  the  boundaries  of 
said  district,  and  set  up  facts  from  which  it  appears  that 
all  of  the  lands  within  said  district  require  embankments 
and  grades  to  protect  them  froin  overflows  from  the  Mis- 
sissippi river  and  tributary  streams,  and  require  ditches  to 
carry  off  the  water,  and  pumps  and  machinery  and  other 
apparatus  for  the  purpose  of  relieving  said  lands  from  over- 
flow ;  that  with  the  said  petition  was  filed  a  paper  entitled 
"Clear  Creek  Drainage  and  Levee  District. — Names  of  land 
owners  and  acreage,"  which  said  paper  is  known  in  the 
record  as  "Paper  A"  and  contains  the  names  of  196  per- 
sons as  owners  of  land  within  said  district,  together  with 
the  acreage  of  each  set  opposite  the  respective  names  of 
such  owners.  It  also  appears  that  a  notice  was  published 
in  The  Talk,  a  newspaper  published  at  Anna,  in  Union 
county,  and  that  said  notice  was  published  for  three  suc- 
cessive weeks,  the  last  insertion  thereof  being  on  the  5th 
day  of  April,  1907.  A,  copy  of  said  notice  is  recited  in 
Mr.  Sessions'  affidavit,  from  which  it  appears  that  all  per- 
sons were  duly  notified  that  the  petitioners  were  asking  for 
a  hearing  on  said  petition  at  the  May  law  term  of  the 
county  court  of  said  Union  coimty,  on  the  second  Monday 
in  May,  1907.  Said  notice  contains  a  copy  of  the  original 
[)etition  and  is  signed  by  a  number  of  petitioners  as  a  com- 
mittee. It  also  appears  that  a  number  of  the  relators  in 
this  proceeding  appeared  and  participated  in  various  pro- 
ceedings had  in  court  in  connection  with  the  organization 
of  this  district.  The  petition  for  the  organization  of  this 
district  was  filed  March  16,  1907.    Notice  of  a  hearing  was 
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published  in  April  and  the  hearing  was  had  in  May  of  said 
year,  when  the  court  appointed  the  commissioners  and  en- 
tered an  order  declaring  the  district  duly  organized.  At 
the  time  this  order  was  entered  in  1907  it  is  stated  in  the 
affidavit  of  Mr.  Sessions  that  the  total  costs  that  had  been 
incurred  at  that  time  did  not  exceed  $25  or  $30.  At  the 
time  the  application  for  leave  to  file  the  information  was 
made,  in  June,  1910,  the  costs  and  expenses  incurred  for 
which  the  district  was  indebted  were  between  $7000  and 
$8000. 

In  the  view  that  we  have  of  this  case  it  will  only  be 
necessary  to  consider  one  question.  Upon  an  application 
for  leave  to  file  an  information  in  the  nature  of  quo  war- 
ranto the  court  is  vested  with  a  wide  discretion,  and  may 
consider  the  necessity  of  filing  the  information  and  any 
circumstances  or  facts  which  are  brought  to  the  court's  at- 
tention which  show  that  the  relators  have  been  guilty  of 
laches  in  applying  for  relief.  (People  v.  Schnepp,  179  111. 
305.)  In  a  case  where  the  relators  have  not  applied  in  apt 
time,  and  during  the  delay  the  respondents  have  expended 
money  or  incurred  liabilities  which  might  have  been  saved 
by  a  prompt  action,  the  court  may  properly,  in  the  exercise 
of  its  discretion,  refuse  to  enter  into  a  consideration  of  the 
informalities  set  up  in  the  information  and  deny  the  leave 
to  file  such  information  solely  because  of  the  prejudicial 
delay  in  applying  for  relief.  (People  v.  Hanker,  197  111. 
409;  People  V.  Hepler,  240  id.  196;  High  on  Ex.  Legal 
Rem. — 2d  ed. — sec.  659.)  The  rules  announced  in  the 
foregoing  authorities  apply  to  all  cases  where  the  informa- 
tion is  presented  by  relators  who  are  seeking  to  redress  a 
private  wrong.  There  is  a  distinction  in  this  respect  be- 
tween cases  that  are  presented  on  the  information  of  the 
Attorney  General  or  State's  attorney  for  the  redress  of  a 
public  wrong,  and  those  that  are  prosecuted  on  the  relation 
of  private  persons,  and  where  the  people  are  merely  the 
nominal  prosecutors.     (High  on  Ex.  Legal  Rem.  sec.  652.) 
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The  irregularities  in  the  organization  of  this  drainage 
district  tliat  are  set  up  in  the  petition  relate  to  matters  that 
existed  at  the  time  the  court  entered  an  order  confirming 
the  organization  of  the  district.  Knowledge  of  these  sup- 
posed defects  must  have  been  acquired  by  the  relators  in 
the  early  stages  of  the  organization  of  the  district.  At  all 
events,  they  were  notified  in  the  manner  required  by  the 
statute,  and  they  must  be  presumed  to  have  had  knowledge 
of  the  irregularities  upon  which  they  relied.  .  Nearly  four 
years  elapsed  after  this  district  was  organized  before  the 
relators  applied  for  leave  to  file  this  inforiiiation.  During 
that  time  the  affidavits  filed  in  opposition  to  the  motion 
show  that  an  expense  of  about  $8000  has  been  incurred  in 
connection  with  the  organization  of  this  district.  There 
has  been,  much  labor  expended,  and  in  addition  to  the  money 
there  has  been  a  vast  amount  of  work  done  w^hich  is  not 
represented  by  the  money  expended.  This  circumstance 
was  entitled  to  great  weight  in  determining  w-hether  the 
court,  in  the  exercise  of  its  discretion,  would  allow  the  in- 
formation to  be  filed.  Without  reference  to  the  other  ques- 
tions, we  are  of  the  opinion  that  the  decisipn  of  the  court 
below  may  be  sustained  entirely  on  the  ground  that  the  ap- 
plication to  file  this  information  was  not  made  in  apt  time. 
Relators  having  been  notified,  in  the  manner  required  by 
the  statute,  of  the  time  and  place  when  the  petition  to  form 
this  district  would  be  considered,  might  have  appeared  at 
that  time  and  urged  the  matters  now  complained  of  as  ob- 
jections to  the  organization  of  the  district.  Not  having 
availed  themselves  of  such  remedy  and  having  waited  un- 
til the  district  has  been  organized  and  expended  a  large 
amount  of  money,  the  court  did  not  abuse  its  discretion  in 
refusing  leave  to  file  this  information,  and  its  judgment 
will  accordingly  be  affirmed.  judgment  aMrmed. 
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Anna  Clancy  ct  al.  Appellants,  vs.  J.  E.  Clancy  et  o/. 

Appellees. 

Opinion  filed  April  ip,  ipii — Rehearing  denied  June  8,  jpii. 

1.  Wills — rule  where  the  description  of  property  is  only  partly 
true.  Where  the  description  of  property  intended  to  be  devised 
by  a  will  is  true  in  part  and  false  in  part,  the  devise  may  be  sus- 
tained if.  by  eliminating  the  false  description  enough  remains  to 
identify  the  subject  of  the  devise,  but  nothing  can  be  substituted 
in  place  of  the  description  stricken  out. 

2.  Same — when  misdescription  cannot  be  aided.  Where  a  tes- 
tator owning  the  south-east  quarter  of  the  north-west  quarter  of 
a  certain  section,  but  owning  no  land  in  the  north-east  quarter,  de- 
vises the  "south  one-half  of  the  west  one-half  of  the  north-east 
quarter"  of  said  section,  the  description  cannot  be  aided,  without 
reforming  the  will,  to  make  it  apply  to  the  land  owned  in  the 
north-west  quarter  of  said  section. 

3.*  Same — when  deznse  may  he  sustained  in  part.  Where  a  tes- 
tator owns  the  north  one-half  of  the  west  one-half  of  a  certain 
quarter  section  and  the  whole  of  the  east  one-half  of  said  quarter 
section,  his  devise  of  the  "west  one-half  and  north  one-half  of  the 
east  one-half"  of  said  quarter  section  will  be  upheld  as  devising 
the  forty  acres  which  he  owned  in  the  west  one-half  of  said  quar- 
ter and  also  the  north  one-half  of  the  east  one-half  of  said  quarter, 
but  the  south  one-half  of  the  east  one-half  of  said  quarter  must 
be  held  to  be  intestate  property. 

Appeal  from  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  Solon  Philbrick,  Judge,  presiding. 

ScHAEFER  &  Dolan,  for  appellants. 

H.  I.  Green,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  a  bill  in  chancery  filed  by  appellants,  the  widow 
and  four  minor  children  of  Thomas  Clancy,  deceased,  w^io 
died  testate  October  29,  1909,  leaving  the  appellant  Anna 
Clancy,  his  w^idow,  and  the  other  appellants,  Agnes,  Mar- 
garet, Annie  and  Alice  Clancy,  his  minor  children.     The 
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widow  was  the  second  wife  of  the  testator  and  the  four 
minor  children  mentioned  were  his  children  by  her.  The 
executor  of  the  will  was  also  a  party  complainant.  Seven 
children  by  a  former  marriage,  all  adults,  survived  the  tes- 
tator and  they  were  made  defendants  to  the  bill.  The  bill 
alleged  there  were  latent  ambiguities  in  the  will,  and  that 
it  was  necessary  for  the  court  to  construe  it  so  that  its  true 
intent  and  meaning  might  be  ascertained  and  the  will  and 
intention  of  the  testator  given  effect. 

At  the  time  of  his  death  Thomas  Clancy  owned  a  home, 
where  he  resided,  in  the  city  of  Champaign,  personal  prop- 
erty worth  about  $2000  and  a  farm  of  one  hundred  and 
sixty  acres  in  Champaign  county.  By  the  first  clause  of 
his  will  he  gave  his  wife  all  his  personal  property  and  the 
homestead  in  the  city  of  Champaign  in  fee  simple.  The 
second  and  third  clauses  of  the  will  are  as  follows : 

"Second — I  also  w^ill  to  my  wife,  Anna  Clancy,  the  use 
of  the  following  described  property  for  the  term  of  thir- 
teen years:  The  south  one-half  of  the  west  one-half  of 
the  north-east  quarter  of  section  four  (4),  also  the  west 
one-half  and  north  one-half  of  the  east  one-half  of  south- 
west quarter  of  section  four  (4),  all  in  township  eighteen 
(18),  range  eight  (8),  east  of  the  third  principal  meridian, 
in  Champaign  county,  Illinois,  she  to  pay  all  taxes  and  as- 
sessments that  may  be  levied  against  said  land  as  the  same 
become  due,  she  to  have  all  the  remainder  for  her  and  the 
minor  children's  support. 

"Third — After  the  said  thirteen  years  have  expired,  I 
will  that  the  executor  *of  this  my  last  will  and  testament 
shall  sell  the  above  described  land,  and  after  paying  all 
costs  and  any  other  claims  against  my  estate  the  remainder 
to  be  divided  as  follows:  To  my  daughter  Mary  Ann 
Doney  $800;  to  my  son  J.  E.  Clancy  $800;  to  my  son 
John  P.  Clancy  $800;  to  my  son  M.  F.  Clancy  $800;  to 
my  daughter  Elizabeth  Brennen  $800;  to  my  daughter 
Lena  Shikes  $800 ;   to  my  son  Thomas  Clancy  $800.     The 
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remainder  I  will  to  my  wife,  Anna  Clancy,  to  have  during 
her  lifetime;  after  her  death  it  shall  be  divided  as  follows: 
To  my  daughter  Agnes  Clancy  one- fourth;  to  my  daugh- 
ter Margaret  Clancy  one- fourth;  to  my  daughter  Annie 
Clancy  one-fourth,  and  to  my  daughter  Alice  Clancy  one- 
fourth.  Should  either  of  the  last  named  four  children  die 
before  receiving  their  part  of  said  estate,  then  their  part 
to  be  equally  divided  between  the  survivors  of  the  four 
younger  children." 

The  bill  avers  Thomas  Clancy  owned  the  south-east 
quarter  of  the  north-west  quarter,  the  east  one-half  of  the 
south-west  quarter  and  the  north-west  quarter  of  the  south- 
west quarter  of  section  4,  township  18;  alleges  he  intended 
by  his  will  to  devise  it  all  to  his  wife  for  thirteen  years  for 
the  support  of  herself  and  four  children  until  the  youngest 
should  become  of  age,  and  at  the  end  of  said  period  of 
thirteen  years  all  of  it  was  to  be  sold  by  the  executor,  and 
after  deducting  the  amount  of  the  debts  against  the  estate, 
and  costs,  the  proceeds  were  to  be  divided  as  specified  in 
the  will.  Defendants,  appellees  here,  answered  the  bill,  de- 
nying that  it  appeared  from  the  will  the  testator  intended 
to  dispose  of  the  whole  one  hundred  and  sixty  acres,  as  al- 
leged in  complainants'  bill;  denying  there  was  any  latent  ^ 
ambiguity  in  said  will,  and  denying  the  authority  of  a  court 
of  equity  to  construe  it  so  as  to  give  the  widow  the  whole 
farm  for  thirteen  years,  after  which  it  was  all  to  be  sold 
by  the  executor  and  the  proceeds  distributed.  The  answer 
averred  the  testator  disposed  of  only  sixty  acres  of  the  farm 
and  that  the  remaining  one  hundred  acres  were  intestate 
property.  The  defendants  filed  a  cross-bill  asking  for  par- 
tition of  the  one  hundred  acres  alleged  to  be  intestate  estate 
among  all  the  children  of  said  Thomas  Clancy,  deceased. 
The  cause  was  referred  to  the  master  in  chancery  upon 
both  the  original  and  cross-bills.  After  hearing  certain 
proof  the  master  reported  that  Thomas  CJancy  did  not,  at 
the  time  of  his  death  nor  at  any  time  during  his  lifetime, 
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own  the  land  described  in  the  will  in  the  north-east  quar- 
ter of  said  section  4;  that  said  Thomas  Clancy  intended  by 
his  will  to  devise  to  his  widow  for  thirteen  years,  to  be 
then  disposed  of  as  provided  in  said  w^ill,  the  one  hundred 
and  twenty  acres  he  owned  in  the  south-west  quarter  of 
section  4,  and  that  the  words  "north  one-half  of"  should 
he  stricken  out  of  the  description  of  the  land  devised  in 
that  quarter  section,  so  that  the  description  would  read, 
**the  west  one-half  and  the  east  one-half  of  the  south-west 
quarter  of  section  four  (4)/'  Both  parties  excepted  to 
the  report  of  the  master  before  the  chancellor.  The  chan- 
cellor sustained  appellees'  exceptions  in  part,  modified  the 
report  of  the  master  and  entered  a  decree  finding  that  the 
testator  bv  his  will  devised  to  his  widow  for  a  term  of 
thirteen  years  the  north  one-half  of  the  west  one-half  of 
the  south-west  quarter  and  the  north  one-half  of  the  east 
one-half  of  the  south-west  quarter  of  said  section  4;  that 
he  did  not  own  the  other  land  described  in  the  will,  and 
that  the  south-east  quarter  of  the  north-w^est  quarter  and 
the  south  one-half  of  the  east  one-half  of  the  south-west 
quarter  were  intestate  estate  and  descended  to  the  heirs 
of  the  testator,  and  a  decree  for  partition  of  said  two  last 
mentioned  tracts  -was  entered  and  commissioners  appointed 
to  make  partition  thereof*  Complainants  below  have  prose- 
cuted this  appeal  from  that  decree. 

The  first  tract  of  land  described  in  the  second  clause 
of  the  will  is  the  south  one-half  of  the  west  one-half  of 
the  north-east  quarter  of  section  4.  Thomas  Clancy  owned 
no  land  in  that  quarter  of  the  section.  He  did  own  tlie 
south-east  quarter  of  the  north-west  quarter.  The  second 
description  is  the  west  one-half  and  north  one-half  of  the 
east  one-half  of  the  south-west  quarter  of  said  section  4. 
Thomas  Clancy  did  not  own  the  whole  of  the  west  one- 
half  of  the  south-west  quarter  but  he  did  own  the  north 
one-half  of  said  west  one-half  of  the  south-west  quarter. 
He  owned  the  whole  of  the  east  one-half  of  said  quarter 
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section.  Appellants  insist  that  the  court  erred  in  not  con- 
struing the  will  to  devise  the  whole  farm,  and  the  appellees 
contend  the  decree  is  erroneous  in  finding  that  more  than 
sixty  acres  of  it  was  devised  by  the  will  and  have  assigned 
cross-errors  to  that  effect. 

It  has  been  held  in  numerous  cases  decided  by  this 
court  that  where  a  description  of  property  intended  to  be 
devised  in  a  will  is  true  in  part  but  not  true  in  every  par- 
ticular, if  by  eliminating  the  false  description  enough  re- 
mains to  identify  the  subject  of  the  devise  so  that  effect 
will  be  given  to  the  intention  of  the  testator,  this  may  be 
done  without  violating  the  rule  against  the  reformation  of 
wills.  But  this  can  only  be  done  by  striking  out  the  false 
part  of  the  description,  and  nothing  can  be  substituted  in 
place  of  what  is  stricken  out.  It  is  unnecessary  in  this  case 
to  discuss  the  decisions  upon  that  question.  They  are  cited 
and  reviewed  in  the  late  case  of  Graves  v.  Rose,  246  111. 
76.  It  is  clear  that  to  hold  the  south-east  quarter  of  the 
north-west  quarter  was  devised  by  the  description  in  the 
will  of  the  south  one-half  of  the  west  one-half  of  the 
north-cast  quarter  would  be  a  reformation  of  the  will.  The 
second  description  in  clause  2  includes  land  the  testator  did 
not  own  and  omits  land  he  did  own.  By  no  process  of 
striking  out  words  of  false  description  will  there  be  left 
remaining  a  sufficient  description  to  identify  and  include 
the  whole  one  hundred  and  twenty  acres  owned  by  testator 
in  the  south-west  quarter  of  the  section.    . 

Appellees  contend  the  second  description  in  clause  2  re- 
fers only  to  the  east  one-half  of  the  south-west  quarter 
and  devises  the  west  one-half  and  the  north  one-half  of  the 
eighty.  As  these  descriptions  overlap  they  would  include 
only  sixty  acres.  We  do  not  agree  with  this  construction. 
The  testator  owned  the  north  one-half  of  the  west  one-half 
of  the  south-west  quarter.  The  devise  was  of  the  w-hole 
eighty  and  was  operative  to  devise  the  half  of  it  testator 
owned.     The  remaining  description  is  the  north  one-half 
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of  the  east  one-half  of  the  south-west  quarter,  which  is 
clear,  definite  and  certain  but  includes  no  part  of  the  south 
forty  acres  of  the  east  one-half  of  the  south-west  quarter. 
To  construe  the  will  to  devise  more  of  the  one  hundred  and 
sixty  acres  than  eighty  acres  would  require  striking  out 
parts  of  a  true  description  and  the  substitution  of  other 
words  of  description.  This  the  law  does  not  allow,  not- 
withstanding the  presumption  that  the  testator  intended  to 
dispose  of  all  his  property  by  his  will.  We  think  it  clear 
the  chancellor  placed  the  proper  construction  upon  tlie  will. 

Appellants  contend  if  the  decree  was  correct  that  eighty 
acres  of  the  testator's  land  was  intestate  estate,  the  intes- 
tate property  must  first  be  resorted  to  for  the  payment  of 
debts  and  costs  of  administration  and  that  the  decree  should 
have  so  ordered.  Paragraph  20  of  the  decree  finds  that  the 
eighty  acres  held  to  be  intestate  property  descended  to  the 
children  of  Thomas  Clancy  upon  his  death,  "subject  to  any 
right  the  executor  may  have  therein  as  may  be  required  to 
settle  said  estate."  Paragraph  21  finds  that  no  other  per- 
.  sons  than  said  children  have  any  title  to  or  interest  in  the 
premises,  "except  such  rights  as  the  executor  may  be  re- 
quired to  assert  in  settling  said  estate  and  the  payment  of 
any  debts  against  the  same  or  the  costs  and  expenses  of 
administration  thereon,  which  should  be  determined  by  the 
county  court  in  which  the  said  estate  is  being  administered." 
We  do  not  think  the  court  was  required  to,  or  could  prop- 
erly, go  further  in  this  case.  The  decree  safeguards  the 
interests  of  all  parties  and  deprives  none  of  them  of  any 
rights. 

Appellants  further  contend  that  if  any  land  is  held  to 
be  intestate  estate  the  legacies  of  $800  to  each  of  appellees 
should  be  made  a  charge  upon  that  part  of  the  land.  The 
will  specifically  makes  those  legacies  a  charge  against  the 
land  devised  to  the  widow  for  thirteen  years.  At  the  ex- 
piration of  that  period  the  land  so  devised  is  to  be  sold  by 
the  executor  and  the  legacies  paid  out  of  the  proceeds.    No 
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authority  exists  to  direct  said  legacies  to  be  paid  out  of  the 

proceeds  of  the  sale  of  other  land. 

We  find  no  error  in  the  decree  of  the  circuit  court,  and 

it  is  affirmed.  n  xc    ^  j 

Decree  affirmed. 


Arthur  Beauchamp,  Appellee,  vs.  The  Sturges  &  Burn 
Manufacturing  Company,  Appellant. 

Opinion  filed  April  ip,  ipii — Rehearing  denied  June  8,  ipii. 

1.  Master  and  servant — injured  child  has  right  of  action  for 
damages  though  the  statute  does  not  expressly  so  state.  Where  a 
child  under  the  age  specified  in  the  act  of  1903,  relating  to  the  em- 
ployment of  children,  is  employed  in  violation  of  the  statute  and  is 
injured,  he  has  a  right  of  action  for  damages  against  the  employer 
even  though  the  statute  does  not  expressly  so  provide.  {Strafford 
V.  Republic  Iron  Co.  238  111.  371,  adhered  to.) 

2.  Same — child  not  estopped  by  false  statement  as  to  his  age. 
A  child  under  the  age  specified  by  the  act  prohibiting  the  employ- 
ment of  children  in  certain  occupations  cannot,  by  making  a  false 
statement  as  to  his  age,  render  lawful  his  employment  in  violation 
of  the  statute,  and  he  is  not  on  that  ground  estopped  from  main- 
taining an  action  against  his  employer  for  damages  in  case  he  is  in- 
jured.   (American  Car  Co.  v.  Armentraut,  214  111.  509,  followed.) 

3.  Constitutional  hAw-^section  11  of  the  Child  Labor  law  of 
ipoj  is  not  invalid  as  fixing  age  limit  of  boys  too  high.  Section  1 1 
of  the  act  concerning  the  employment  of  children  in  hazardous  oc- 
cupations is  not,  in  fixing  the  age  limit  of  boys  who  may  enter 
certain  occupations  at  sixteen  years,  invalid  upon  the  ground  that 
a  boy  sixteen  years  old  should  be  held  to  have  arrived  at  the  age 
of  discretion  and  be  allowed  to  choose  his  occupation  and  exercise 
his  right  of  contract  with  reference  thereto  without  restraint. 

4.  Same — the  fact  that  liability  for  damages  is  not  expressed  in 
title  does  not  render  section  11  of  Child  Labor  law  invalid.  The 
right  of  an  injured  child,  employed  in  violation  of  section  11  of 
the  act  of  1903,  to  maintain  an  action  for  damages  against  his  em- 
ployer arises  under  the  statute  by  implication,  and  a  construction 
which  authorizes  the  maintenance  of  such  action  does  not  render 
section  11  of  the  act  unconstitutional  upon  the  ground  that  a  new 
liability  is  created  by  such  section  which  is  not  expressed  in  the 
title  of  the  act 
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Appeal  from  the  Superior  Court  of  Cook  county;  the 
lion.  Marcus  Kavanagh,  Judge,  presiding. 

BuLKLEY,  Gray  &  More,  for  appellant. 

George  E.  Gorman,  and  Wiluam  Bigane,  for  ap- 
pellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  an  action  on  the  case  commenced  by  Arthur 
Beauchamp,  by  his  next  friend,  in  the  superior  court  of 
Cook  county,  against  the  Sturges  &  Bum  Manufacturing 
Company,  to  recover  damages  for  a  personal  injury  sus- 
tained by  the  plaintiff  while  in  the  employ  of  the  defend- 
ant. The  case  was  submitted  to  a  jury  upon  a  declaration 
consisting  of  one  count,  which  averred  that  the  plaintiff 
was  under  the  age  of  sixteen  years  at  the  time  of  his  em- 
ployment; that  he  was  employed  by  the  defendant  as  a 
presshand  in  its  factory,  to  operate  a  punch  press,  which 
employment  was  prohibited  by  section  ii  of  an  act  en- 
titled *'An  act  to  regulate  the  employment  of  children  in 
the  State  of  Illinois,  and  to  provide  for  the  enforcement 
thereof,'*  approved  May  15,  1903,  in  force  July  i,  1903; 
(Kurd's  Stat.  1909,  p.  1082;)  that  on.  the  26th  day  of 
April,  1907,  and  while  plaintiff  was  operating  said  punch 
press,  without  fault  on  his  part  his  right  hand  was  caught 
in  said  punch  press  and  w^as  so  crushed  and  mangled  that 
it  was  necessary  to  amputate  three  of  the  fingers  on  said 
hand,  and  that  the  employment  of  the  plaintiff,  as  afore- 
said, in  violation  of  the  statute,  w-as  the  proximate  cause 
of  his  injury.  The  plea  of  the  general  issue  and  a  plea 
setting  up  the  unconstitutionality  of  the  section  of  the  stat- 
ute upon  which  said  action  was  based  were  filed,  and  upon 
a  trial  a  verdict  was  returned  in  favor  of  the  plaintiff  for 
the  sum  of  $4500,  upon  which  the  court,  after  overruling 
a  motion  for  a  new  trial  and  in  arrest  of  judgment,  ren- 
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dered  judgment  in  favor  of  the  plaintiff.  The  defendant 
has  brought  the  case  direct  to  this  court  by  appeal,  on  the 
ground  that  the  section  of  the  statute  upon  which  the  action 
was  based  is  unconstitutional. 

At  the  close  of  all  the  evidence  the  defendant  moved 
the  court  for  a  directed  verdict  on  the  grounds  (i)  that 
the  violation  of  the  statute  by  the  def2ndant  did  not  give 
the  plaintiff  a  cause  of  action;  (2)  that  the  plaintiff  was 
estopped  from  maintaining  his  action  because  he  repre- 
sented to  the  defendant,  at  the  time  he  was  employed,  that 
he  was  more  than  sixteen  years  of  age;  (3)  that  the  sec- 
tion of  the  statute  upon  which  the  plaintiff's  cause  of  action 
was  based  is  unconstitutional.  The  court  overruled  the 
motion  and  the  action  of  the  court  in  so  doing  has  been 
assigned  as  error,  and  the  three  propositions  contained  in 
said  motion  have  been  elaborately  argued  by  counsel  in  the 
briefs  filed  in  this  court  and  orally  before  the  court. 

The  facts,  in  brief,  are  as  follows:  Plaintiff,  at  the 
time  of  his  injury,  lacked  seven  days  of  being  sixteen  years 
of  age,  and  he  had  been  in  the  employ  of  the  defendant, 
when  injured,  about  two  weeks;  that  two  employees  of  the 
defendant  testified  that  at  the  time  the  plaintiff  was  em- 
ployed by  the  defendant  he  represented  to  the  agent  of  the 
defendant  who  employed  him  that  he  was  past  seventeen 
years  of  age,  but  this  was  denied  by  the  plaintiff;  that  the 
plaintiff  was  set  to  work  upon  a  punch  press  by  the  de- 
fendant in  its  factory;  that  the  punch  press,  whjle  plaintiff 
was  at  work  therewith,  repeated,  and  caught  the  right  hand 
of  the  plaintiff  and  crushed  and  mangled  it  so  that  three 
fingers  of  that  hand  were  necessarily  amputated. 

The  first  contention  of  the  appellant  is  that  the  employ- 
ment of  the  appellee  in  violation  of  the  statute,  and  his  in- 
jury, did  not  give  to  the  appellee  a  cause  of  action  against 
appellant,  as  the  statute  does  not  in  express  terms  provide 
that  a  child  who  is  employed  in  violation  of  the  statute, 
and  while  so  employed  is  injured,  sliall  have  a  right  of 
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action  against  his  employer  for  the  recovery  of  damages 
for  such  injury.  We  do  not  agree  with  this  contention. 
The  precise  question  here  presented  for  decision  >^«as  be- 
fore this  court  in  Strafford  v.  Republic  Iron  Co.  238  111. 
371,  and  was  in  that  case  decided  adversely  to  the  conten- 
tion of  the  appellant.  That  was  an  action  to  recover  for 
a  personal  injury  by  a  boy  thirteen  years,  eleven  months 
and  eight  days  old,  who  was  injured  in  feeding  angle-irons 
into  a  straightening  machine,  in  violation  of  the  statute 
which  prohibits  the  employment  of  a  child  in  a  hazardous 
business  under  the  age  of  fourteen  years.  The  court,  in  de- 
ciding that  case,  on  page  378  of  the  opinion  said:  "The 
fact  that  the  statute  under  consideration  does  not  in  ex- 
press terms  provide  a  liability  in  damages  for  its  violation, 
as  is  done  by  certain  statutes  relating  to  mines  and  miners, 
can  make  no  difference  under  the  construction  given  the 
statute  in  American  Car  Co,  v.  Armentratit,  214  111.  509. 
The  statute  was  enacted  for  the  protection  of  the  health 
and  safety  of  children,  and  a  liability  for  damages  resulting 
from  its  violation  is  created  whether  it  is  expressly  so  de- 
clared in  the  statute  or  not."  This  decision  accords  with 
logic  and  reason  and  is  supported  by  what  we  believe  to 
be  the  weight  of  authority,  and  we  do  not  feel  justified  in 
receding  from  the  holding  announced  therein. 

It  is  next  contended  that  the  appellee  is  estopped  from 
maintaining  this  action  because,  it  is  said,  he  represented 
to  the  appellant,  at  the  time  he  was  employed,  that  he  was 
over  seventeen  years  of  age.  If  the.  appellee  did  misrep- 
resent his  age  at  the  time  he  was  employed,  we  are  of  the 
opinion  he  was  not  estopped  from  maintaining  this  action 
by  reason  of  such  representation.  The  law  is,  that  if  the 
appellant  employed  the  appellee  in  violation  of  the  statute 
it  is  liable  if  he  was  injured  while  in  such  employment. 
The  case  of  American  Car  Co.  v.  Armentraut,  supra,  was 
an  action  on  the  case  to  recover  damages  by  a  boy  who 
had  been  employed  in  violation  of  the  statute  prohibiting 
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the  employment  of  a  child  under  fourteen  years  of  age  and 
who  was  injured  while  in  such  employment.  Evidence  was 
offered  tending  to  show  that  at  the  time  the  boy  was  em- 
ployed he  stated  he  was  sixteen  years  of  age.  The  evi- 
dence so  offered  was  excluded,  and  thereafter  the  defend- 
ant asked  an  instruction  to  the  effect  that  if  the  boy  falsely 
represented,  at  the  time  of  his  employment,  that  he  was 
sixteen  years  of  age  and  that  he  obtained  his  employment 
by  reason  of  such  false  statement  there  could  be  no  recov- 
ery. The  instruction  was  refused,  and  it  was  held  that  the 
fact  that  the  child  falsely  represented  himself  to  be  over 
fourteen  years  of  age  did  not  preclude  him  from  maintain- 
ing an  action  to  recover  for  an  injury  sustained  while  he 
was  engaged  in  such  employment  or  furnish  a  defense  to 
his  employer  against  such  action,  and  that  the  evidence  was 
properly  excluded  and  the  instruction  was  properly  refused. 
That  case  is  directly  in  point  and  controls  this  case,  and 
it  is  not  necessary  to  cite  other  cases  to  show  that  a  child 
under  the  prohibited  age  cannot,  by  a  false  statement  as  to 
his  age,  make  his  employment  in  violation  of  the  statute 
lawful  and  authorize  the  employer  to  do  that  which  the 
statute  in  express  terms  says  he  shall  not  do.  To  so  hold 
would  be  to  hold  a  child  by  his  false  statement  could,  in 
effect,  repeal  the  statute. 

It  is  finally  contended  that  section  ii  of  the  statute  is 
unconstitutional.  It  is  conceded  by  the  appellant  that  the 
legislature,  under  the  police  power,  has  the  right  to  pass 
legislation  which  will  prohibit  the  employment  of  children 
of  tender  years  in  hazardous  occupations,  but  it  is  said  that 
a  boy  sixteen  years  of  age  should  be  held  to  have  arrived 
at  the  age  of  discretion,  and  that  a  statute  which  prohibits 
his  employment  in  such  occupations  is  an  unlawful  inter- 
ference with  his  right  of  contract  and  is  unconstitutional. 
The  argument  of  the  appellant  is,  therefore,  that  the  stat- 
ute is  unconstitutional  because  it  is  unreasonable  to  pro- 
hibit a  boy  sixteen  years  of  age  from  engaging  in  any  class 


308  Beauchamp  v,  Sturges  &  Burn  Co.       [250  E 

of  employment,  but  it  is  not  contended  it  is  unconstitutional 
by  reason  of  the  lack  of  power  in  the  legislature  to  legis- 
late upon  the  subject, — in  other  words,  while  the  statute  as 
applied  to  a  boy  fourteen  years  of  age  might  be  consti- 
tutional, as  applied  to  a  boy  sixteen  years  of  age  it  is  un- 
constitutional. The  question  is  therefore  reduced  to  the 
proposition  that  the  statute  is  an  unreasonable  exercise  of 
the  police  power  and  not  a  usurpation  of  that  powder.  While 
it  might  be  conceded  that  in  a  very  flagrant  case  (which 
question  we  do  not  decide)  the  courts  could  hold  a  statute 
unconstitutional  on  the  ground  that  it  was  an  unreasonable 
exercise  of  the  police  power,  still,  here  it  is  only  claimed 
that  the  age  limit  is  fixed  too  high  at  which  children  may 
be  lawfully  employed  in  hazardous  employments.  Before 
the  courts  would  assume  to  interfere  and  hold  a  statute  un- 
constitutional, the  age  limit  would  necessarily  have  to  be 
fixed  so  high  as  to  show,  clearly  and  beyond  all  question, 
that  the  age  at  w'hich  it  was  fixed  was  unlawful.  We  do 
not  think  the  statute  in  question  is  unconstitutional  as  an 
unreasonable  exercise  of  the  police  power. 

In  Strafford  v.  Republic  Iron  Co.  supra,  on  page  375  it 
was  said:  "The  statute  in  express  and  positive  language 
forbade  the  employment  of  appellee  in  the  business  appel- 
lant was  engaged  in,  in  any  capacity,  and  in  the  Armentraut 
case  it  was  said  such  construction  should  be  given  the  act 
as  to  effectuate  its  purpose,  if  it  can  be  done  without  vio- 
lence to  the  letter  of  the  statute.  The  validity  of  such 
statutes  has  been  sustained  as  an  exercise  of  the  police 
power  of  the  State  upon  the  ground  that  the  State  is  in- 
terested in  the  protection  of  cliildren,  and  to  that  end  may 
pass  laws  preventing  their  employment  at  a  tender  age, 
when  they  should  be  in  school,  in  occupations  that  expose 
them  to  danger  of  being  crippled  and  maimed  for  life,  and 
thereby  rendered  less  capable  of  taking  care  of  themselves 
and  discharging  the  duties  of  citizenship  on  arriving  at  ma- 
turity.    The  wisdom  and  humanity  of  the  statute  cannot 
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be  questioned,  and  in  the  Armentrant  case  we  held  that  an 
employer  must  know,  at  his  peril,  that  children  employed 
by  him  are  of  an  age  that  he  may  lawfully  employ  them." 

In  Stanies  v.  Albion  Manf.  Co,  146  N.  C.  556,  the  Su- 
preme Court  of  North  Carolina  said  in  a  case  where  a  simi- 
lar question  was  at  issue:  "Child  labor  laws  have  been 
adopted  in  nearly  all  the  States  of  this  Union  and  Canada 
and  are  in  force  in  nearly  all  the  governments  of  Europe 
and  of  the  Australian  continent.  They  are  founded  upon 
the  principle  that  the  supreme  right  of  the  State  to  the 
guardianship  of  children  controls  the  natural  rights  of  the 
parent  when  the  welfare  of  society  or  of  the  children  them- 
selves conflicts  with  parentrl  rights.  In  this  country  their 
constitutionality,  so  far  as  we  can  ascertain,  has  never  been 
successfully  assailed.  The  supervision  and  control  of  min- 
ors is  a  subject  which  has  always  been  regarded  as  with- 
in the  province  of  the  legislative  authority.  How  far  it 
shall  be  exercised  is  a  question  of  expediency,  w-hich  it  is 
the  province  of  the  legislature  to  determine.'' 

In  City  of  New  York  v.  Chelsea  Jute  Mills,  88  N.  Y. 
Supp.  1085,  in  a  case  growing  out  of  the  violation  of  the 
statute  prohibiting  the  employment  of  children  under  four- 
teen years  of  age,  the  court  said :  *'This  statute  is  assailed 
for  unconstitutionality.  No  particular  provision  of  the 
State  or  Federal  constitution  is  assigned.  It- is  claimed  to 
be  *an  unwarranted,  illegal  and  unconstitutional  deprivation 
of  the  liberties  of  the  defendant.'  *  *  *  The  integrity 
of  the  statute  is  upheld  under  the  police  power  of  the  State. 
A  statute  should  not  be  declared  unconstitutional  unless  re- 
(juired  by  the  most  cogent  reasons  or  compelled  by  unan- 
swerable grounds.  Every  presumption  is  in  favor  of  the 
constitutionality  of  a  statute.  It  is  difficult  to  satisfactorily 
define  the  police  power  to  cover  every  case,  but  it  includes 
such  legislative  measures  as  promote  the  health,  safety  or 
morals  of  the  community.  It  is  true  that  the  legislature 
must  respect  freedom  of  contract  and  the  right  to  live  and 
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work  where  and  how  one  will,  yet  the  weal  of  the  people 
is  the  supreme  law.  The  legislature  may  not  disregard  it. 
Private  interests  are  subordinated  to  the  public  good,  and 
even  a  statute  opposed  to  natural  justice  and  equity,  re- 
quiring vigilance  or  causing  vexation  or  annoyance,  will  be 
upheld  if  within  constitutional  limitations.  Much  more 
potent,  if  possible,  is  a  statute  seeking  the  protection  of 
children.  They  are  the  w^ards  of  the  State,  which  is  par- 
ticularly interested  in  their  well  being  as  future  members 
of  the  body  politic,  and  has  an  inherent  right  to  protect  it- 
self and  them  against  the  baneful  effects  of  ignorance,  in- 
firmity or  danger  to  life  and  limb." 

In  Inland  Steel  Co.  v.  Yedinak,  87  N.  E.  Rep.  229,  a 
similar  statute  was  before  the  Supreme  Court  of  Indiana. 
In  answering  the  charge  that  the  appellant  was  denied  the 
equal  protection  of  the  laws  and  was  deprived  of  property 
without  due  process  of  law,  that  court  said :  ^'Children  un- 
der sixteen  years  of  age  are  wards  of  the  State  and  are 
pre-eminently  fit  subjects  for  the  protecting  care  of  its  po- 
lice power.  This  power  is  an  inherent  attribute  of  sov- 
ereignty, and  may  be  exercised  to  conserve  and  promote 
the  safety,  health,  morals  and  general  welfare  of  the  pub- 
lic. The  liberty  and  property  of  the  individual  citizens  arc 
held  subject  to  such  reasonable  conditions  as  the  State  may 
deem  necessary  to  impose  in  the  exercise  of  this  power. 
Such  regulations  and  conditions  will  not  fall  within  the  in- 
hibitions of  the  fourteenth  amendment  unless  they  are  pal- 
pably arbitrary,  extravagant  and  unreasonably  hurtful  and 
unnecessarily  and  unjustly  interfere  with  private  rights." 

It  is  also  urged  that  section  11  of  the  act  is  unconsti- 
tutional because  the  subject  matter  in  that  section  is  not 
expressed  in  the  title  of  the  act.  In  Maule  Coal  Co.  v. 
PartJienheimer,  155  Ind.  100,  it  was  said:  "To  express 
the  subject  of  a  statute  in  the  title,  in  compliance  with  the 
requirement  of  the  constitution,  no  particular  form  or  terms 
are  exacted,  nor  is  it  essential  that  such  subjects  be  ex- 
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pressed  with  precision.  The  title  will  sufficiently  conform 
to  the  command  of  the  constitution  if  it  be  so  framed  and 
worded  as  fairly  to  apprise  the  legislators,  and  the  public 
in  general,  of  the  subject  matter  of  the  legislation,  so  as 
to  reasonably  lead  to  an  inquiry  into  the  body  of  the  bill. 
The  constitutional  requirement  may  be  interpreted  to  mean 
that  the  act  and  its  title  must  correspond — not  literally,  but 
substantially ;  and  such  corresppndence  is  to  be  determined 
in  view  of  the  subject  matter  to  which  the  legislation  re- 
lates." The  .last  clause  of  the  title  is,  we  think,  broad 
enough  to  cover  any  reasonable  regulation  which  would 
tend  to  insure  the  enforcement  of  the  main  object  of  the 
act,  which  was  to  protect  children  from  engaging  in  em- 
ployments where  their  immaturity,  inexperience  and  heed- 
lessness might  cause  them  to  be  injured,  which  object,  we 
think,  would  be  materially  advanced  by  a  provision  impos- 
ing a  personal  liability  upon  an  employer  to  a  child,  who 
should  employ  a  child  in  violation  of  the  statute.  The  con- 
stitutional provision  that  *'no  act  hereafter  passed  shall  em- 
brace more  than  one  subject  and  that  shall  be  expressed  in 
the  title,"  must  have  a  reasonable  construction  and  be  lib- 
erally construed  in  favor  of  the  validity  of  the  enactment, 
(Blake  V.  People,  109  111.  504,)  and  any  means  which  are 
reasonably  adapted  to  secure  the  object  indicated  in  the  title 
may  be  included  in  the  body  of  the  act.  (Lamed  v.  Tier- 
nan,  no  111.  173.)  The  right  to  maintain  a  civil  action 
against  the  employer  arises  under  the  statute  by  implica- 
tion, and  a  construction  which  authorizes  the  maintenance 
of  such  action  does  not  render  section  11  of  the  act  uncon- 
stitutional by  reason  of  the  fact  that  a  new  liability  has 
been  created  by  that  section  of  the  statute  which  is  beyond 
the  scope  of  the  title  of  said  act. 

Finding  no  reversible  error  in  this  record  the  judgment 
of  the  superior  court  will  be  affirmed. 

Judgment  affirmed. 
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The  State  Bank  oip  Cunton,  Appellee,  vs.  Sylvia  Bar- 
nett, Appellant. 

Opinion  Hied  April  ip,  ipii — Rehearing  denied  June  7,  ip/7. 

1.  Appeals  and  errors — zuhen  chancery  case  may  be  regarded 
as  presented  for  a  hearing  de  novo.  Where  all  the  material  evi- 
dence in  a  chancery  case  is  taken  before  the  master  and  reported 
without  any  conclusions  of  fact  the  chancellor  has  no  better  means 
of  judging  the  candor,  fairness  and  credibility  of  the  witness  than 
the  Supreme  Court,  and  on  appeal  the  case  may  be  regarded  sub- 
stantially as  presented  for  hearing  de  noz*o  on  the  same  evidence. 

2.  Witnesses — a  wife  not  competent  to  testify  to  conversations 
with  husband  during  coverture.  A  wife  is  not  competent  to  testify 
to  conversations  with  her  husband  during  coverture  in  order  to 
establish  that  though  she  w^as  named  as  his  beneficiary  in  a  benefit 
certificate,  she  was,  in  fact,  the  nominal  beneficiary  and  her  daugh- 
ter was  the  real  beneficiary  in  interest. 

3.  Trusts — ivhen  burden  of  establishing  trust  is  upon  the  de- 
fendant, 'in  a  proceeding  to  subject  a  fund  represented  by  the 
proceeds  of  a  benefit  certificate  to  payment  of  a  judgment  against 
the  named  beneficiary,  who  received  the  proceeds  and  immediately 
turned  the  money  over  to  her  daughter,  who  invested  the  same,  if 
the  daughter  claims  that  the  money  was  turned  over  to  her  for  no 
reason  other  than  that  it  belonged  to  her  as  the  real  beneficiary 
and  that  her  mother  was  a  mere  trustee,  the  burden  is  upon  her 
to  establish  her  contention  by  competent  proof. 

4.  Fraud — what  is  necessary  to  render  a  gift  presumptively 
fraudulent.  To  render  a  gift  presumptively  fraudulent  as  to  the 
donor's  creditors  it  must  be  shown  that  there  was  a  voluntary  gift, 
that  there  was  a  then  existing  or  contemplated  indebtedness  against 
the  donor,  and  that  the  donor  did  not  retain  sufficient  property  to 
pay  the  indebtedness. 

5.  Same — when  it  is  necessary  to  aver  and  prove  insolvency  of 
donor  at  time  gift  was  made.  Where  the  complainant  in  a  chan- 
cery proceeding  seeks  to  reach  the  proceeds  of  a  voluntary  gift 
upon  the  ground  that  it  was  fraudulent,  in  law,  as  to  the  donor's 
creditors,  there  being  no  actual  fraud,  it  is  essential  that  the  com- 
plainant aver  and  prove  that  the  donor  was  insolvent  at  the  time 
the  gift  was  made. 

6.  Same — what  does  not  show  that  donor  was  insolvent  when 
gift  was  made.  Averment  and  proof  that  the  complainant  recov- 
ered a  judgment  against  the  donor  of  a  voluntary  gift,  on  a  note 
existing  when  the  gift  was  made,  and  that  execution  has  been  is- 
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sued  and  returned  ntdla  bona,  establishes  prima  facie  the  insolv- 
ency of  the  donor  at  the  time  the  execution  was  returned  but  does 
not  show  that  she  was  insolvent  at  the  time  the  gift  was  made, 
which  was  more  than  two  years  before  recovery  of  the  judgment 
on  which  the  execution  issued. 

Appeai.  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  DeWitt  county;  the  Hon.  W.  G.  Cochran,  Judge,  pre- 
siding. 

Edward  J.  Sweeney,  and  DeMange,  Gillespie  & 
DeMange,  for  appellant. 

Lemon  &  Lemon,  and  Herrick  &  Herrick,  for  ap- 
pellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Appellee,  the  State  Bank  of  Clinton,  on  September  30, 
1907,  filed  its  creditor's  bill  in  the  circuit  court  of  DeWitt 
county  against  Sylvia  Barnett,  the  appellant  here,  Lucy  J. 
Barnett,  and  others,  alleging  that  on  December  30,  1902, 
Lucy  J.  Barnett  and  W.  A.  Barnett,  her  husband,  (now 
deceased,)  executed  and  delivered  to  the  appellee  their  two 
promissory  notes  for  the  sums  of  $1000  and  $1394.89,  re- 
spectively,  to  each  of  which  notes  was  attached  a  power  of 
attorney  authorizing  the  confession  of  judgment  thereon; 
that  at  the  time  of  his  death  W.  A.  Barnett  held  a  benefit 
certificate  in  the  Modern  Woodmen  of  America  for  the  sum 
of  $3000,  payable  to  his  wife;  that  his  wife  collected  the 
amount  of  the  benefit  certificate  and  made  a  pretended  gift 
of  the  same,  without  consideration,  to  her  daughter,  Syl- 
via Barnett,  the  appellant;  that  upon  receiving  the  money 
Sylvia  loaned  the  same  to  one  B.  C.  Sprague,  taking  his 
promissory  notes  therefor;  that  she  thereafter  recovered 
judgments  against  Sprague  aggregating  $3125,  upon  which 
executions  were  issued,  which  were  levied  upon  lands  of 
Sprague;    that  orr  July  29,  1907,  judgment  by  confession 
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was  entered  upon  the  said  notes  given  to  appellee,  in  the 
circuit  court  of  DeWitt  county,  against  Lucy  J.  Barnett  for 
the  sum  of  $3236.93;  that  execution  was  issued  thereon 
and  returned  nuila  bona;  that  appellant,  aside  from  the 
judginents  against  Sprague,  was  insolvent,  and  if  permitted 
to  collect  said  judgments  she  would  appropriate  the  money 
to  her  own  use  and  appellee  would  be  left  without  remedy, 
and  that  the  money  represented  by  said  judgments  was  the 
property  of  Lucy  J.  Barnett  and  not  that  of  the  appellant. 
Upon  the  filing  of  the  bill  a  temporary  injunction  was  is- 
sued restraining  the  sheriff,  who  was  made  a  defendant, 
from  delivering  to  Sylvia  Barnett  a  certificate  of  sale  with- 
out receiving  the  money  therefor,  and  commanding  him  to 
retain  the  proceeds  of  sale  subject  to  the  further  order  of 
the  court.  Lucy  J.  Barnett  and  appellant  filed  separate  an- 
swers, by  which  they  each  admitted  that  upon  the  death  of 
W.  A.  Barnett  the  proceeds  of  his  benefit  certificate  were 
paid  to  Mrs.  Barnett  and  by  her  transferred  to  appellant, 
w^io  loaned  the  same  to  Sprague.  The  answers  each  deny 
that  Mrs.  Barnett  had  any  interest  in  the  proceeds  of  the 
benefit  certificate,  or  in  the  notes  given  by  Sprague  to  ap- 
pellant, or  in  the  judgments  obtained  against  Sprague,  and 
aver  that  although  Mrs.  Barnett  was  named  in  the  bene- 
fit certificate  as  beneficiary  the  insurance  was  procured  by 
W.  A.  Barnett  for  the  sole  benefit  of  appellant,  and  that  the 
proceeds  of  the  benefit  certificate  were  the  property  of  ap- 
pellant and  not  that  of  Mrs.  Barnett.  The  cause  was  re- 
ferred to  a  special  master  in  chancery  to  take  the  evidence 
and  report  the  same,  w^ithout  his  conclusions,  to  the  court. 
Upon  the  hearing  the  court  found  the  issues  for  appellee, 
and  a  decree  was  entered  finding  the  facts  substantially 
as  alleged  in  the  bill,  ordering  that  the  sheriff  of  DeWitt 
county  be  perpetually  enjoined  from  paying  the  money 
which  had  been  secured  on  the  execution  against  Sprague, 
to  appellant,  and  directing  him  to  pay  to  appellee  the  money 
in  his  hands,  to  be  applied  on  the  judgment  in  its  favor 
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against  Lucy  J.  Barnett.  Upon  an  appeal  to  the  Appellate 
Court  for  the  Third  District  this  decree  was  affirmed.  The 
cause  is  now  brought  to  this  court  by  appeal,  upon  a  cer- 
tificate of  importance. 

All  the  evidence  in  the  case,  with  the  exception  of  a 
small  portion  which  is  not  material  to  this  decision,  was 
taken  before  the  master  and  reported  by  him  without  any 
conclusions  as  to  the  facts.  The  chancellor  had  therefore 
no  better  means  of  judging  the  relative  candor,  fairness 
and  credibility  of  the  respective  witnesses  than  we  have,  so 
the  appeal  may  be  regarded  substantially  as  presenting  the 
case  to  us  for  a  hearing  de  novo  upon  the  same  evidence. 
Baker  v.  Rockabrand,  ii8  111.  365;  McGinnis  v.  Jacobs, 
147  id.  24. 

Barnett  died  October  14,  1904.  The  proceeds  of  the 
benefit  certificate  were  paid  to  Mrs.  Barnett  December  23, 
1904,  and  the  amount  was  immediately  turned  over  to  ap- 
pellant. The  notes  given  appellee,  and  upon  which  judg- 
ment was  secured  by  confession  against  Mrs.  Barnett  on 
July  29,  1907,  were  dated  December  30,  1902,  and  were 
due  on  demand  and  six  months  after  date,  respectively, 
with  powers  of  attorney  attached  authorizing  confession  of 
judgment  at  any  time.  The  fund  in  question  was  loaned 
to  Sprague  by  appellant  February  11,  1905. 

The  contention  of  appellant  in  the  trial  court,  and  one 
of  her  contentions  here,  is,  that  her  mother,  Mrs.  Barnett, 
by  parol  agreement  with  her  father,  had  been  constituted 
a  trustee  to  receive  the  proceeds  of  the  benefit  certificate 
and  pay  the  same,  upon  his  death,  to  appellant.  To  support 
her  contention  and  to  establish  the  existence  of  such  parol 
trust,  witnesses,  including  Mrs.  Barnett,  were  called,  who 
testified  to  statements  made  by  W.  A.  Barnett,  in  his  life- 
time, that  appellant  was  the  real  beneficiary  in  his  benefit 
certificate,  that  arrangement  had  been  made  whereby  his 
wife  was  to  receive  the  money,  in  case  of  his  d^ath,  for 
appellant,  and  as  to  his  reasons  for  having  made  his  wife 
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the  nominal  beneficiary  instead  of  having  the  money  paid 
directly  to  his  daughter.  All  of  this  testimony  was  objected 
to  on  the  ground  that  it  was  hearsay.  Mrs.  Barnett  was 
not  a  competent  witness  to  testify  to  any  conversations  with 
her  husband  during  coverture.  All  of  the  testimony  in  re- 
gard to  statements  made  by  W.  A.  Barnett  in  reference  to 
his  purpose  in  carrying  a  benefit  certificate  in  the  Mod- 
ern Woodmen  and  in  reference  to  w^ho  his  real  beneficiary 
was  is  clearly  incompetent.  It  does  riot  come  witliin  any 
of  the  well  known  exceptions  to  the  rule  against  hearsay 
evidence.  Had  appellant  been  able  to  establish  by  compe- 
tent evidence  the  situation  disclosed  by  the  pretended  state- 
ments of  W.  A.  Barnett,  she  would  have  established  tlie 
existence  of  a  parol  trust,  as  claimed.  Mrs.  Barnett  was 
the  beneficiary  named  in  the  benefit  certificate,  and  the  pro- 
ceeds of  that  certificate  were  paid  to  her  by  the  society  of 
Modern  Woodmen  and  were  turned  over  by  her  to  appel- 
lant. It  is  not  claimed  by  the  appellant  that  this  fund  was 
turned  over  to  her  for  any  other  reason  than  that  it  be- 
longed to  her  and  did  not  belong  to  her  mother.  The  bur- 
den was  upon  appellant  to  prove  this  contention,  and  there 
is  no  competent  evidence  in  the  record  to  sustain  it. 

Unless  there  was  actual  fraud  in  the  transaction  tlie 
transfer  of  this  fund  from  Mrs.  Barnett  must  be  held  to  be 
a  voluntary  gift.  Appellee  insists  that  this  transaction  was 
fraudulent  in  fact.  In  support  of  this  contention  it  pro- 
duced two  witnesses,  B.  C.  Sprague  and  an  attorney  who 
had  represented  Sprague  and  who  had  also  represented  ap- 
pellee. Sprague  testified  that  on  February  ii,  1905,  when 
he  executed  the  notes  to  appellant,  Mrs.  Barnett  and  appel- 
lant both  treated  this  rhoney  as  the  property  of  Mrs.  Bar- 
nett, and  that  Mrs.  Barnett  on  that  occasion  told  him  she 
was  indebted  to  the  appellee  bank  and  desired  to  loan  the 
money  in  the  name  of  her  daughter,  as  she  did  not  want 
appellee  to  know  where  the  money  was.  This  testimony  is 
contradicted  by  appellant,  Mrs.  Barnett  and  F.  Y.  Hamil- 
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ton,  an  attorney  of  Bloomington,  who  was  present  assisting 
appellant  in  making  the  loan.  Sprague's  testimony  is  so 
contradictory  and  inconsistent  that  it  is  unworthy  of  con- 
sideration. His  story  is  also  improbable  for  the  reason  that 
he  was  then,  and  had  been  for  years,  a  stockholder  and  a 
director  of  the  appellee  bank,  which  fact  was  a  matter  of 
public  knowledge.  The  attorney  who  testified  stated  that 
Mrs.  Barnett,  Hamilton  and  Sprague  called  at  his  office 
and  discussed  the  matter  of  the  loan  to  Sprague  and  the 
giving  of  the  notes,  and  detailed  statements  by  Mrs.  Bar- 
nett similar  to  those  testified  to  by  Sprague.  Both  Ham- 
ilton and  Mrs.  Barnett  deny  that  they  were  in  his  office  on 
the  day  the  notes  were  given  or  that  they  ever  had  such  a 
conversation  with  him,  and  Sprague  did  not  testify  at  all 
to  that  incident.  Hamilton  and  Mrs.  Barnett  both  testified 
that  they,  in  company  with  Sprague,  were  in  this  attorney's 
office  on  December  12,  1904,  before  the  insurance  money 
had  been  paid  to  Mrs.  Barnett,  and  that  on  that  occasion 
they  discussed  only  a  contract  which  had  been  made  be- 
tween Barnett,  in  his  lifetime,  and  Sprague,  who  had  been 
associated  in  business  with  him,  and  which  this  attorney  had 
drawn,  and  that  that  was  the  only  time  they  were  ever  in 
his  office.  The  testimony  of  these  two  witnesses  is  clearly 
overcome  by  the  evidence  on  the  part  of  appellant.  The 
whole  evidence  discloses  that  so  far  as  the  actions  of  ap- 
pellant and  Mrs.  Barnett  are  concerned  since  the  payment 
of  this  fund  to  Mrs.  Barnett  by  the  society  of  Modern 
Woodmen,  it  was  treated  by  them  as  the  property  of  ap- 
pellant and  not  the  property  of  Mrs.  Barnett.  The  record 
does  not  disclose  any  fraud,  in  fact,  in  reference  to  the 
transfer  of  this  fund  from  Mrs.  Barnett  to  her  daughter, 
and  if  there  is  any  fraud,  it  is  only  such  fraud  as  is  pre- 
sumed by  reason  of  the  making  of  a  voluntary  gift.  In 
order  to  constitute  presumptive  fraud,  or  fraud  in  law,  in 
such  a  case,  three  elements  must  be  proven:  First,  there 
must  be  a  voluntary  gift;    second,  there  must  be  a  then 
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existing  or  contemplated  indebtedness  against  the  donor; 
and  third,  it  must  appear  that  the  donor  did  not  retain  suf- 
ficient property  to  pay  her  indebtedness. 

It  is  contended  by  appellant  that  the  bill  does  not  aver 
and  the  proof  does  not  show  the  insolvency  of  Mrs,  Bar- 
nett. The  bill  does  aver,  and  the  proof  establishes,  that  ap- 
pellee secured  judgment  against  Mrs.  Barnett,  upon  which 
execution  was  issued  and  returned  nulla  bona.  This  es- 
tablishes prima  facie  the  insolvency  of  Mrs.  Barnett  at  the 
time  of  the  return  of  the  execution.  There  is  no  averment 
in  the  bill  of  the  insolvency  of  Mrs.  Barnett  at  the  time 
of  the  gift  to  appellant  and  there  is  no  proof  of  that  fact 
in  the  record.  Appellee  attempted  to  make  such  proof  by 
calling  appellant  as  a  witness,  but  the  substance  of  appel- 
lant's testimony  on  this  subject  is,  that  she  did  not  know 
what  property  her  mother  possessed  or  what  her  financial 
responsibility  was  at  that  time.  Appellee  having  failed  to 
prove  fraud  in  fact,  the  burden  of  proof  devolved  upon  it 
to  show  that  Mrs.  Barnett  rendered  herself  insolvent  bv 
making  this  gift  before  it  could  establish  presumptive  or 
legal  fraud.  In  passing  upon  this  question  in  Morits  v. 
Hoffman,  35  111.  553,  we  said  (p.  556)  :  "No  one  will 
dispute  the  principle  appellant  seeks  to  establish,  that  a  vol- 
untary conveyance,  when  the  grantor  is  indebted  at  the  time 
of  its  execution,  is  presumptive  evidence  of  fraud;  and  a 
fraudulent  intent  will  be  presumed  from  the  fact  tliat  the 
party  conveying  was  indebted  at  the  time  the  conveyance 
was  executed,  and  that  as  to  pre-existing  creditors  every 
conveyance  not  made  on  a  consideration  valuable  in  law  is 
void.  The  principle  is  thus  broadly  stated,  but  it  is  sub- 
ject to  some  qualification, — to  this  extent,  at  least,  that  the 
debtor  retains  in  his  possession  property  sufficient  to  dis- 
charge all  debts  existing  at  the  time  of  making  the  convey- 
ance alleged  to  be  fraudulent.  If  this  was  not  permitted, 
trade  of  every  description  would  be  very  much  crippled,  and 
instead  of  there  being  an  active  interchange  of  property  the 
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whole  business  of  the  country  would  stagnate.  No  creditor 
without  a  lien  has  any  right  to  complain  that  his  debtor  is 
giving  away  property  to  his  wife  or  children,  unless  such 
creditor  can  establish  the  fact  that  he  has  not  retained 
enough  to  satisfy  existing  debts.  Such  grantor  must  make 
himself  insolvent  by  such  gifts  or  conveyances,  and  to  im- 
peach them,  fraud  must  be  charged  and  proved."  And  in 
the  same  case  we  also  said  (p.  558)  :  "To  impeach  such 
a  conveyance  successfully  it  lies  upon  the  complainant  to 
aver  and  prove  that  he  was  a  creditor  at  the  time  and  that 
the  grantor  was  then  insolvent,  or  such  facts  and  circum- 
stances as  would  authorize  a  court  or  jury  to  presume  in- 
solvency, none  of  which  have  been  established  in  this  case/' 
This  case  was  followed  and  approved  in  Merrell  v.  John- 
son, 96  111,  224,  Bittinger  v.  Kasten,  11 1  id.  260,  and  Fa- 
loon  V.  Mclntyre,  118  id.  292.  In  the  Bittinger  case  it  was 
said:  "The  owner  of  property  may  at  any  time  give  the 
same  to  anyone  he  chooses,  so  long  as  he  thereby  injures 
no  then  existing  creditor,  *  ♦  *  and  the  mere  fact  that 
he  may  be  indebted  is  not  alone  sufficient  to  make  a  gift 
or  voluntary  conveyance  by  him  inoperative;"  and  it  was 
held  that  if  the  creditor  failed  to  aver  and  prove  insolvency 
of  the  debtor  at  the  time  the  conveyance  was  made  he  was 
entitled  to  no  relief.  In  passing  upon  the  same  question  in 
Dimond  v.  Rogers,  203  111.  464,  we  said  (p.  468)  :  "In 
order  to  obtain  relief  it  was  necessary  to  prove  a  transfer 
which,  in  fact  or  in  law,  was  fraudulent  as  to  creditors,  or 
in  case  of  a  voluntary  gift  or  conveyance  to  the  husband, 
that  the  judgment  debtor  did  not  retain  enough  money  or 
property  to  pay  her  debts." 

It  will  thus  be  seen  that  it  was  necessary  to  both  aver 
and  prove  the  insolvency  of  Mrs.  Barnett  at  the  time  the 
gift  was  made,  in  1904.  It  might  well  be  that  in  Decem- 
ber, 1904,  when  the  gift  was  made  to  her  daughter,  she 
retained  abundant  means  to  pay  all  of  her  indebtedness, 
and  that  she  had  become  insolvent  when  the  judgment  was 
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secured  against  her,  in  July,  1907.  If  such  were  the  fact, 
it  would  be  inequitable  to  compel  appellant  to  now  pay  over 
to  appellee  money  which  her  mother  had  a  perfect  right  to 
give' her  at  the  time  the  gift  was  made. 

The  decree  of  the  circuit  court  and  the  judgment  of  the 
Appellate  Court  are  reversed  and  the  cause  remanded  to 
the  circuit  court,  with  directions  to  dismiss  the  bill  for  want 

^^     ^*        Rez'crscd  and  remanded,  with  directions. 


The  Chicago  and  Alton  Railroad  Company,  Appel- 
lee, vs.  The  Peoria  and  Pekin  Union  Railway  Com- 
pany.  Appellant. 

Opinion  Hied  April  ip,  ipii — Rehearing  denied  June  7,  ipii. 

1.  Railroads — when  terminal  contract  is,  in  effect,  a  lease — lia- 
bility of  terminal  company  for  goods  stolen.  Where  a  railroad 
company  having  no  terminal  facilities  of  its  own  in  a  certain  city 
contracts  with  a  terminal  railroad  company  for  the  use  of  its  termi- 
nal facilities  and  tracks  conjointly  with  other  railroad  companies 
having  similar  contracts  and  employs  the  terminal  company  to  do 
all  necessary  switching,  the  contract  is,  in  effect,  a  lease. 

2.  Under  such  contract,  whenever  any  part  of  the  terminal 
company's  tracks  is  occupied  by  the  lessee's  cars  placed  there,  un- 
der the  contract,  for  delivery  to  the  consignee,  the  occupancy  is 
the  occupancy  of  the  lessee. 

3.  In  switching  and  transferring  cars  under  such  contract  the 
terminal  company  assumes  the  liability  of  a  common  carrier,  but 
when  the  cars  are  placed  where  directed  by  the  lessee  the  terminal 
company's  liability  ceases,  and  the  duty  of  delivery  to  the  con- 
signee, as  well  as  the  care  of  the  car  and  its  contents  until  deliv- 
ery, rests  upon  the  lessee  and  not  upon  the  terminal  company,  and 
the  latter  is  not  liable  if  goods  arc  stolen  from  the  car. 

Carter,  J.,  dissenting. 

Appeai,  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Peoria  county;  the  Hon.  L.  D.  Puterbaugh,  Judge, 
presiding. 
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Stevens,  M11.1.ER  &  Elliott,  for  appellant. 
Page,  VVead,  Hunter  &  Scully,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  Appellate  Court  for  the  Second  District  affirmed  a 
judgment  of  the  circuit  court  of  Peoria  county  in  favor  of 
the  appellee,  against  the  appellant,  and  granted  a  certificate 
of  importance  and  appeal  to  this  court. 

Appellee's  claim  was  for  reimbursement  of  the  amount 
paid  by  it  to  several  claimants  for  the  loss  of  goods  from 
freight  cars  transferred  by  the  appellant.  The  appellant  is 
a  railroad  corporation  owning  and  operating  a  railroad 
from  Peoria  to  Pekin.  It  owns  extensive  terminal  fa- 
cilities in  Peoria,  consisting  of  main  tracks,  side-tracks, 
switches,  turn-outs,  connecting  tracks,  round-houses,  freight 
houses,  passenger  depots  and  storage  and  unloading  tracks, 
together  with  cars  and  locomotives  necessary  in  carrying 
on  its  business.  It  does  an  extensive  business  in  trans- 
ferring for  other  railroad  companies  whose  railroads  en- 
ter the  city  of  Peoria,  loaded  and  empty  freight  cars  be- 
tw-een  the  terminal  points  of  such  railroads  in  the  city  and 
between  such  terminal  points  and  the  points  of  destination 
of  such  cars  on  the  tracks  of  appellant  in  the  city.  The 
appellee  is  a  railroad  corporation  running  its  trains  into  the 
city  of  Peoria  but  not  owning  or  operating  any  terminal 
facilities  there.  By  virtue  of  a  contract  with  the  appellant 
it  is  entitled  to  the  use  of  all  the  terminal  facilities  of  the 
appellant  in  Peoria,  and  is  obliged  to  deliver  all  its  freight 
cars  coming  into  or  going  out  of  or  through  Peoria  to  the 
appellant  to  be  transferred,  and  the  appellant  is  bound  to 
transfer  all  loaded  or  empty  cars  between  all  freight  houses, 
warehouses  and  the  various  other  points  of  delivery  on  its 
tracks  and  the  tracks  and  warehouses  of  other  railroads 
with  any  of  which  any  of  the  appellant's  tracks  shall  be 
connected  and  the  tracks  and  divisions  of  appellee's  rail- 
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road.  The  appellee  was  granted  the  right  to  use  the  tracb 
and  terminal  facilities,  but  not  exclusively,  the  appellant  re- 
serving the  right  to  make  or  renew  similar  contracts  with 
other  railroad  companies  and  to  use  such  tracks  and  ter- 
minal facilities  for  the  operation  of  its  own  trains.  The 
appellee  agreed  to  pay  as  rental  for  the  said  tracks  and 
terminal  facilities  $22,500  per  annum;  to  pay  its  just  pro- 
portipn,  according  to  a  rule  established  by  the  contract,  of 
the  maintenance,  renewal  and  repair  of  certain  of  the  tracks 
and  premises ;  to  pay  such  reasonable  sum  for  each  of  its 
passenger,  mail  and  baggage  cars  entering  or  leaving  the 
appellant's  union  passenger  depot  at  Peoria  as  should  be 
fixed  by  the  appellant,  being  a  uniform  rate  for  each  car 
to  be  charged  all  companies  running  their  passenger  trains 
to  and  from  the  said  depot,  without  discrimination ;  to  pay 
all  such  reasonable  charges  as  should  be  made  by  the  appel- 
lant for  the  transfer  service  to  and  from  connecting  rail- 
roads, being  a  uniform  rate  for  each  car,  previously  fixed 
by  the  appellant,  to  be  charged  to  all  companies  for  such 
service,  without  discrimination;  and  to  pay  all  such  rea- 
sonable charges  as  should  be  made  by  the  appellant  for 
handling  and  switching  its  loaded  and  empty  cars  to  and 
from  freight  houses,  warehouses,  packing  houses,  stock 
yards,  grain  elevators,  distilleries,  mills  and  other  industries 
at  the  cities  of  Pekin  and  Peoria,  being  a  uniform  rate  for 
each  car,  which  should  have  been  previously  fixed  by  the 
appellant,  to  be  charged  to  all  companies  for  such  service, 
without  discrimination.  The  contract  provided  for  the  fidl 
and  equal  use  and  enjoyment,  without  discrimination,  by 
the  appellee,  and  by  all  other  companies  having  the  right 
to  such  use  and  enjoyment,  of  all  the  said  tracks,  switches, 
depots,  freight  houses  and  Qther  property,  of  the  service 
of  handling,  switching  and  transferring  cars,  of  equal  fa- 
cilities and  accommodations  for  their  business  and  of  equal 
care  and  attention  to  it  on  the  part  of  the  appellant,  and 
that  the  general  management,  control  and  supervision  of 
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all  the  property,  and  of  the  use,  location,  improvement  and 
repair  of  it,  should  be  in  the  full  and  sole  control  of  the 
appellant.  The  written  contract  is  long,  but  it  is  believed 
that  what  has  been  set  out  discloses  sufficient  of  its  terms 
for  the  proper  disposition  of  the  case.  It  was  under  this 
contract  that  the  goods,  the  loss  of  which  constitutes  the 
appellee's  claims,  first  came  to  the  possession  of  the  appel- 
lant. The  goods  were  shipped  over  different  railroads  from 
different  places,  at  different  times,  to  different  consignees, 
and  were  all  brought  by  the  appellee  in  its  trains  to  Peoria 
to  the  yards  of  the  appellant.  The  appellee  in  each  instance 
directed  the  appellant  to  transfer  the  car  to  the  appellant's 
Water  street  track,  to  be  unloaded  by  the  consignee.  The 
cars  were  transferred  by  tlie  appellant  and  left  on  the  track 
where  the  appellee  directed  them  to  be  placed.  Before  they 
w^ere  unloaded  the  cars  were  broken  into  and  a  part  of  the 
goods  were  stolen. 

The  chief  controversy  is  as  to  the  existence  of  a  duty 
on  the  part  of  the  appellant  to  exercise  care  to  prevent  the 
loss  of  the  contents  of  the  cars  after  they  had  been  placed 
upon  the  track  where  directed  by  the  appellee.  The  parties 
agree  that  in  transferring  the  cars  the  appellant  acted  as 
a  common  carrier.  Their  disagreement  is  as  to  when  the 
appellant's  service  ended.  The  appellant  claims  that  it  had 
performed  its  whole  duty  when  it  set  the  cars  for  unloading 
as  directed  by  the  appellee  and  that  its  liability  for  the  cars 
or  their  contents  then  ceased.  The  appellee  insists  that 
after  the  cars  were  placed  for  unloading  the  appellant  was 
still  bound  to  exercise  care  to  prevent  the  loss  of  them,  and 
that  its  liability  w^as  that  of  a  warehouseman.  On  the  trial 
propositions  of  law  were  submitted  by  either  side  as  to  the 
appellant's  duty  and  liability.  Those  stating  the  appellee's 
view  were  held  by  the  court  and  those  stating  the  appel- 
lant's view  were  refused. 

By  the  cases  of  Peoria  and  Pekin  Union  Railway  Co. 
V.    United  States  Rolling  Stock  Co.  136  111.  643,  and  Bast 
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St.  Louis  Connecting  Railway  Co.   v.    Wabash,  St.  Louis 
and  Pacific  Railmay  Co.  123  id.  594,  it  is  determined  that 
appellant  was  not  liable  as  a  common  carrier  after  placing 
the  cars.     The  trial  court  and  the  Appellate  Court,  how- 
ever, held  it  liable  as  a  warehouseman  or  bailee  for  hire, 
and  in  so  doing  fell  into  error.     In  tlie  contract  between 
the  parties  the  appellee  is  referred  to  as  a  lessee.    In  fact, 
it  is  a  kssee.     It  lias  a  right  to  the  possession  and  use  of 
the  tracks  and  property  mentioned  in  the  contract  as  com- 
plete, though  not  so  extensive,  as  that  of  the  appellant, 
who  owns  them.     The  right  is  not  exclusive,  but  is  shared 
with   the  appellant  and  the  other  railroad  companies  to 
whom  similar  leases  have  been  made.     Whenever  any  part 
of  the  appellant's  track  is  occupied  by  the  appellee's  carN 
placed  there,  under  the  contract,  for  delivery  to  the  con- 
signee, the  occupancy  is  the  appellee's  occupancy.    It  is  for 
the  time  being  exclusive,  and  as  rightful  and  complete  as 
if  the  appellee  wctq  the  sole  owner  of  the  track.     Wlien- 
ever  the  appellee  orders  a  car  placed  on  one  of  the  appel- 
lant's tracks  which  the  appellee  has  the  right  to  use,  and 
the  car  is  accordingly  so  placed,  the  appellee's  possession 
and  control  of  the  car  are  as  complete  and  its  rights  am! 
obligations  in  respect  thereto  are  the  same  as  if  the  car 
stood  upon  any  part  of  the  appellee's  own  track,  except  tliat 
the  appellee  cannot  use  its  own  motive  power  to  change  t!ic 
location  of  the  car  but  must  call  upon  the  appellant  for  that 
purpose.     In  switching  and  transferring  cars  in  accordance 
with  the  appellee's  directions,  whether  from  the  appellee'^ 
terminal  at  Peoria  to  the  track  of  appellant  con\'enient  f'»r 
delivery  to  the  consignee,  or   from  one  of  the  tracks  or 
divisions  of  the  appellee's  railroad  to  another  of  such  tracks 
or  divisions,  or  to  another  railroad,  or  from  one  of  tlu 
appellant's  tracks  to  another,  the  appellant's  duty  and  lia- 
,bility  are  the  same.     In  all  this  switching  service,  of  what- 
ever character,  it  acts  merely  as  the  agent  of  the  appellee 
to  sliift  the  latter's  cars  from  one  track  which  the  appellee 
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has  a  right  to  use  to  another  track  which  it  has  a  right  to 
use,  for  the  purpose  of  enabling  the  appellee  conveniently 
to  complete  its  contract  of  carriage  and  make  delivery  to 
the  consignee.  There  is  nothing  to  indicate  that  the  appel- 
lant, when  switching  cars,  knows  anything  about  the  car 
or  its  contents  or  consignee,  or  has  any  right  to  demand 
any  such  information.  So  far  as  appears  it  merely  re- 
ceives notice  to  move  a  certain  car  from  one  track  to 
another,  and  has  nothing  to  do  with  or  knowledge  of  the 
consignee,  the  unloading,  the  delivery  or  the  notice  to  the 
consignee.  It  has  no  further  duty  to  perform  in  connection 
w'ith  that  car  until  again  requested  to  move  it. 

The  contract  of  the  appellant  with  the  appellee  was  not 
to  deliver  to  the  consignee.  That  was  the  duty  of  the  ap- 
pellee. Since  it  had  no  facilities  for  delivering  freight  at 
its  own  terminal  it  obtained  from  the  appellant  a  lease  of 
other  premises  for  that  purpose,  and  since  it  could  reach 
such  premises  only  over  the  appellant's  track,  it  employed 
the  appellant  to  switch  its  cars  to  such  premises.  These 
premises,  in  the  present  case,  were  the  appellant's  Water 
street  track,  which  was  leased  to  the  appellee  in  common 
with  others,  the  lessor  also  reserving  a  certain  use  to  itself. 
The  service  performed  by  the  appellant  was  the  hauling  of 
cars  from  one  of  defendant's  tracks  to  another,  and  when 
that  service  was  performed  the  appellant's  liability  ended. 
When  the  cars  were  placed  on  the  Water  street  track  they 
were  no  longer,  in  the  possession  of  the  appellant  but  were 
in  the  possession  of  the  appellee,  and  the  duty  of  delivery 
to  the  consignee,  and  the  care  of  the  car  and  its  contents 
until  such  delivery,  rested  not  upon  the  appellant  but  upon 
the  appellee. 

The  judgments  of  the  Appellate  Court  and  circuit  court 
v^ill  be  reversed  and  the  cause  will  be  remanded  to  the  cir- 
cuit court.  '  13  J       J  J  J 

Reversed  and  remanded. 

Mr.  Justice  Carter,  dissenting. 
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F1.0RA  Strausk,  Appellee,  vs.  Mae  E.  Dutch  ct  al. 

Appellants. 

Opinion  Hied  April  i^,  iQii — Rehearing  denied  June  8,  ipri. 

1.  Mortgages — foreclosure  sale  extinguishes  lien  of  mortgages 
on  which  the  suit  is  predicated.  A  sale  under  a  foreclosure  decree 
extinguishes  the  lien  of  the  mortgages  upon  which  the  suit  is  predi- 
cated, but  the  debt  is  not  extinguished  as  to  such  portion  as  re- 
mains unsatisfied  from  the  proceeds  of  the  sale. 

2.  Same — mortgagee  may  obtain  deficiency  decree  or  sue  at  luw 
for  balance  due.  If  mortgaged  property  does  not  sell  at  the  fore- 
closure sale  for  enough  to  satisfy  the  mortgage  debt,  the  creditor, 
if  personal  service  has  been  had  upon  the  debtor,  may  obtain  a  de- 
ficiency decree  upon  which  execution  may  issue  or  he  may  sue  at 
law  and  recover  a  judgment  for  the  balance  due. 

3.  Same — mortgagee  having  deficiency  decree  is  on  same  foot- 
ing with  other  decree  or  judgment  creditors.  A  mortgagee  who 
obtains  a  deficiency  decree  upon  which  an  execution  is  ordered  to 
issue  stands  upon  the  same  footing  as  any  other  decree  or  judg- 
ment creditor  and  may  employ  the  same  means  to  enforce  the  de- 
cree, not  by  virtue  of  any  lien  of  the  mortgage  but  because  of  the 
personal  liability  of  the  mortgagor  to  pay  the  full  mortgage  debt. 

4.  Same — object  of  redemption  is  to  prevent  sacrifice  of  debt- 
or's property.  The  object  of  the  statute  in  allowing  a  decree  or 
judgment  creditor  to  redeem  from  a  foreclosure  sale  is  to  prevent 
a  sacrifice  of  the  debtor's  estate  and  to  allow  as  many  of  the  judg- 
ment creditors  as  can,  to  secure  payment  Of  their  judgments  by 
making  an  advance  which  the  debtor  cannot  or  will  not  make. 

5.  Same — failure  of  mortgagor  to  redeem  within  twelve  months 
does  not  deprive  him  of  all  interest.  Failure  of  a  mortgagor  to 
redeem  within  twelve  months  from  the  sale  does  not  deprive  him 
of  all  interest  in  the  premises  as  he  still  has  an  equity  of  redemp- 
tion, which  is  not  extinguished  until  the  full  period  for  redemption 
is  passed  and  a  deed  is  issued  to 'the  purchaser. 

6.  Same — mortgagee  having  deficiency  decree  authorising  exe- 
cution may  redeem,  A  mortgagee  having  a  deficiency  decree  upon 
which  execution  is  authorized  to  issue  has  a  right  to  redeem  as  a 
decree  creditor  after  twelve  and  within  fifteen  months  from  the 
foreclosure  sale,  though  the  mortgagor  has  not  redeemed. 

7.  Same — equity  of  redemption  does  not  exist  by  virtue  of  the 
mortgage.  A  mortgagor's  equity  of  redemption  does  not  exist  by 
virtue  of  the  mortgage  but  is  purely  statutory,  and  if  he  does  not 
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redeem  within  the  twelve  months  allowed  him ^  by  the  statute  no 
reason  exists  why  such  equity  may  not  be  subjected  to  sale  under 
the  statute  by  "any  decree  or  jud^ent  creditor**  who  will  reim- 
burse the  purchaser  at  the  sale,  as  prescribed  by  the  statute. 

Farmer,  Cartwright  and  VickErs,  J  J.,  dissenting. 

Appeai,  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Peoria  county;  the  Hon.  T.  N.  GreEn,  Judge,  presiding. 

CiiARi^ES  C.  Dutch,  for  appellants: 

An  execution  issued  upon  a  deficiency  decree,  based  up- 
on a  balance  due  after  a  foreclosure  sale,  cannot  be  levied 
upon  the  premises  foreclosed  unless  the  premises  have  been 
redeemed  by  some  person  primarily  liable  on  the  mortgage 
debt.  Seligman  v.  Laubheimer,  58  III.  124;  Ogle  v.  Koer- 
tier,  140  id.  170;  Lightcap  v.  Bradley,  186  id.  510;  Brad- 
ley V.  Lightcap f  201  id.  511;  McCulloiigh  v.  Rose,  4  III. 
App.  149;  Barry  v.  Harnesbergcr,  148  Fed.  Rep.  346. 

The  rule  that  "a  person  cannot  redeem  from  his  own 
sale  by  virtue  of  a  judgment  or  decree  evidencing  a  balance 
due,  for  the  satisfaction  of  which  he  caused  to  be  made  the, 
prior  sale,"  is  not  only  established  in  Illinois  but  in  nearly 
all  other  States.  Horn  v.  Bank,  125  Ind.  381;  Clayton  v. 
Ellis,  50  Iowa,  590;  Hayden  v.  Smith,  58  id.  285;  Todd 
V.  Dav^y,  60  id.  532;  Spurgeon  v.  Adanison,  62  id.  664; 
Johnson  v.  Johnson,  Walker's  Ch.  330;  Lauriat  v.  Strat- 
ton,  6  Sawyer,  339 ;  Hershey  v.  Dennis,  53  Cal.  yy. 

A  redemptioner  acquires  no  right  to  proceed  against  the 
premises  redeemed  unless  he  has  a  judgment  or  decree  en- 
forceable against  the  premises  by  execution,  levy  and  sale. 
Johnson  v.  Baker,  38  111.  98;  Borders  v.  Murphy,  78  id. 
81 ;  Clingman  v.  Hopkie,  78  id.  152;  Mulvey  v.  Carpenter, 
78  id.  580;  Meyer  v.  Mintonye,  106  id.  414;  Mclhvain  v. 
Karstens,  152  id.  135;  Bank  v.  Mickelberry,  244  id.  77. 

A  redemption  by  virtue  of  void  process  relieves  the 
premises  from  the  lien  of  the  certificate  of  purchase,  and 
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the  title  to  the  premises  is  vested  in  the  mortgagar  dis- 
charged of  that  lien  and  the  effect  of  the  sale.  The  pur- 
chaser at  such  a  redemption  sale  acquires  no  possessory 
rights  or  title,  for  the  doctrine  of  caveat  emptor  applies 
to  redemption  sales  the  same  as  it  applies  to  other  sales. 
Johnson  v.  Baker,  38  111.  98;  Meyer  v.  Mintonye,  106  id. 
414;  Mclltvain  v.  Karsiens,  152  id.  135;  Schrocder  v.  Bo- 
earth,  224  id.  310;   Lightcap  v.  Bradley,  186  id.  510. 

In  an  action  of  forcible  entry  and  detainer,  the  defend- 
ants, under  the  plea  of  not  guilty,  can  attack  the  validity  of 
the  process  by  virtue  of  which  the  plaintiff  has  received  a 
sheriff's  deed.  In  such  case  the  burden  is  upon  the  plaintiff 
to  prove  a  valid  judginent,  execution,  levy  and  sale.  John- 
son V.  Baker,  38  111.  98;  Mclhmin  v.  Karstens,  152  id.  135; 
Fitzgerald  v.  Quinn,  165  id.  354;  Kepley  v.  Luke,  106 
id.  395;  Kratz  v.  Buck,  iii  id.  40;  Peters  v.  Balkc,  170 
id.  304. 

Jack,  Irwin,  Jack  &  M11.EG,  and  Radley  &  Radley, 
for  appellee: 

There  is  no.  rule  of  law  in  this  State  by  which  one  is 
not  allowed  to  redeem  from  his  own  sale.  The  Supreme 
Court  of  this  State  has  held  such  redemptions  to  be  valid. 
Tewalt  V.  Irwin,  164  111.  59-2;  Ogle  v.  Koerner,  140  id.  170. 

Where  premises  have  been  redeemed  by  the  mortgagor 
or  judgment  debtor  from  a  foreclosure  or  execution  sale, 
they  can  again  be  sold  for  the  satisfaction  of  an  unpaid  bal- 
ance on  the  mortgage  or  judgment  under  which  they  w^ere 
originally  sold.  Ogle  v.  Koerner,  140  111.  170;  Lightcap 
V.  Bradley,  186  id.  510;  Barry  v.  Harnesberger,  148  Fed. 
Rep.  346. 

A  judgment  creditor  made  a  party  to  a  foreclosure  suit 
has  the  right  to  redeem  after  twelve  months  and  within  fif- 
teen months  from  the  foreclosure  sale.  People  v.  Bowman, 
181  111.  421;   Wchrhcim  v.  Smith,  126  id.  34?). 
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The  Supreme  Court  has  always  consistently  held  that 
the  redemption*  statute  should  be  given  a  libera)  construc- 
tion. People  V.  Bowman,  i8i  111.  421 ;  Boynton  v.  Pierce, 
151  id.  198;  Blair  v.  Chamblin,  39  id.  521 ;  Insurance  Co. 
V.  Beckman,  210  id.  394;  Massey  v.  Westcott,  40  id.  161; 
OldHeld  V.  Eulcrt,  148  id.  614. 

If  the  purchaser  accepts  the  redemption  money  the  re- 
demption will  be  held  valid.  Smith  v.  Jackson,  153  111. 
399;  Pearson  v.  Pearson,  131  id.  464;  Meyer  v.  Mintonye, 
106  id.  414;  Blair  v.  Chamblin,  39  id.  521;  Massey  v. 
IVestcott,  40  id.  161. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Appellee,  Flora  Strause,  brought  suit  in  forcible  entry 
and  detainer  in  the  circuit  court  of  Peoria  county  to  re- 
cover possession  of  certain  premises  from  the  api)ellants, 
Mae  E.  Dutch  and  Charles  C.  Dutch.  On  a  hearing  before 
the  court  on  stipulation  of  the  facts  judgment  was  rendered 
for  appellee.  This  judgment  was  affirmed  by  the  Appellate 
Court  for  the  Second  District.  Having  secured  a  certificate 
of  importance,  appellants  have  appealed  from  that  judg- 
ment. 

Appellants  executed  three  trust  deeds  to  the  premises 
in  question.  The  first  and  third  in  point  of  priority  were 
given  to  secure  notes  held  by  the  Interstate  Bank  and  Trust 
Company  for  $5000  and  $2500,  respectively,  and  the  second 
was  to  secure  a  note  held  by  Arthur  Keithley  for  $3000. 
The  Interstate  Bank  and  Trust  Company  brought  suit  to 
foreclose  its  first  and  third  trust  deeds,  to  which  suit  Keith- 
ley  was  made  a  party.  Decree  of  foreclosure  was  entered 
at  the  May  term,  1907.  By  this  decree  the  amount  due  on 
each  of  the  three  tru.st  deeds  was  found,  a  sale  of  the  prem- 
ises ordered,  and  the  proceeds  of  the  sale  were  directed  to 
be  applied,  first,  to  the  payment  of  the  note  secured  by  the 
first  trust  deed ;  second,  to  the  payment  of  the  note  secured 
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by  the  second  trust  deed  held  by  Keitliley;    and  third,  to 
the  payment  of  the  note  secured  by  the  third  trust  deed. 
The  decree  also  provided  that  if  the  amount  realized  should 
not  be  sufficient  to  pay  the  full  amount  of  the  indebtedness 
due  the  Interstate  Bank  and  Trust  Company  it  should  be 
entitled  to  a  deficiency  decree  for  the  balance.    The  prem- 
ises were  sold  under  this  decree  for  an  amount  sufficient  to 
pay  in  full  the  note  secured  by  the  first  trust  deed  and  the 
costs  of  the  suit  and  $400,  which  was  applied  on  the  Keith- 
ley  indebtedness.    The  property  was  purchased  by  Edgar  A. 
Strause,  the  husband  of  appellee.    The  sale  was  confimied 
on  September  11,  1907,  and  the  Interstate  Bank  and  Trust 
Company  thereafter  secured  a  deficiency  decree  against  ap- 
pellants for  the  sum  of  $2686.90,  which  decree  provided 
''that  plaintiff  have  execution  therefor  as  upon  a  judgment 
at  common  law."     Xo  deficiency  decree  was  entered  in  fa- 
vor of  Keithley.    Neither  the  appellants  nor  any  other  per- 
sons authorized  to  do  so  by  the  statute  redeemed  from  the 
sale  within  twelve  months.     On  August  15,  1908,  the  In- 
terstate Bank  and  Trust  Company  sued  out  an  execution 
on  its  deficiency  decree,  paid  to  the  sheriff  the  amount  re- 
quired to  redeem  from  the  master's  sale,   (which  amount 
was  accepted  by  Edgar  A.  Strause,)  and  caused  the  execu- 
tion to  be  levied  upon  the  premises  as  provided  by  statute. 
On  October  13,  1908,  the  premises  were  sold  under  this  ex- 
ecution to  appellee,  and  on  December  13,  1908,  the  sheriff, 
in  pursuance  of  the  certificate  of  purchase  issued  at  the  time 
of  the  sale,  executed  to  appellee  a  deed  to  the  premises.    It 
is  under  this  deed  that  appellee  claims  title. 

The  only  question  for  our  determination  is,  whether  a 
mortgagee  who  has  secured  a  deficiency  decree  after  the 
sale  of  the  mortgaged  property  in  foreclosure  proceedings 
is  such  a  decree  creditor  as  is  entitled,  under  the  statute,  to 
redeem  the  premises  sold. 

Upon  the  sale  of  the  premises  to  Strause  under  the  fore- 
closure decree  the  liens  of  the  two  trust  deeds  upon  which 
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the  foreclosure  suit  was  predicated  were  extinguished. 
Those  liens  no  longer  existed,  and  the  complainant  in  the 
foreclosure  suit  had  secured  every  benefit  possible  to  be 
secured  under  such  liens.  The  debt  itself,  however,  was 
not  extinguished.  A  portion  of  it  remained  unsatisfied  by 
reason  of  the  failure  of  the  property  to  sell  for  the  full 
amount  of  the  indebtedness.  Under  such  circumstances  the 
creditor,  if  personal  service  has  been  had  upon  the  debtor, 
may  have  a  deficiency  decree  for  the  balance  due,  upon 
which  execution  may  issue  as  on  a  money  decree,  (Kurd's 
Stat.  1909,  chap.  95,  sec.  16,)  or  he  may  bring  his  action  at 
law  and  secure  judgment  for  the  balance  due.  Such  defi- 
ciency decree  or  judgment  is  secured  by  no  lien  whatever. 
It  is  not  based  upon  the  lien  of  the  mortgage,  but  upon  the 
personal  liability  of  the  mortgagor  to  pay  the  full  amount 
of  the  indebtedness  secured  by  the  mortgage.  A  creditor 
with  such  a  decree  or  judgment  is  on  the  same  footing  with 
any  other  decree  or  judgment  creditor  of  the  debtor,  and 
is  entitled  to  employ  the  same  means  to  enforce  his  decree 
or  judgment. 

Our  statute,  after  making  provision  for  the  redemption 
of  property  sold  under  execution  or  decree  by  any  defend- 
ant, his  heirs,  administrators,  assigns,  or  any  person  inter- 
ested inr  the  premises  through  or  under  him,  within  twelve 
months  after  the  sale,  provides :  **If  such  redemption  is  not 
made,  any  decree  or  judgment  creditor,  his  -executors,  ad- 
ministrators or  assigns  may,  after  the  expiration  of  twelve 
months  and  within  fifteen  months  after  the  sale,  redeem  the 
premises,"  etc.  (Kurd's  Stat.  1909,  chap,  y^j  sec.  20.) 
Under  this  statute,  which  is  plain  and  unambiguous  in  its 
terms,  the  Interstate  Bank  and  Trust  Company  had  a  clear 
right  to  redeem  the  premises.  To  hold  otherwise  would 
not  only  have  the  effect  of  limiting  the  decree  or  judgment 
secured  for  the  deficiency  and  putting  it  in  a  class  by  itself, 
but  w^ould  work  a  hardship  on  the  debtor.  We  have  re- 
peatedly held  that  a  liberal  construction  is  to  be  given  to  our 
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redemption  laws,  to  the  end  that  the  property  of  the  debtor 
may  pay  as  many  of  the  debtor's  HabUities  as  possible. 
{Schnck  V.  Gerlach,  loi  111.  338;  Whitehead  v.  Hall,  148 
id.  253;  Strauss  v.  Ttickhorn,  200  id.  75.)  The  object  in 
allowing  judgment  creditors  to  redeem  is  to  prevent  a  sac- 
rifice of  the  debtor's  estate,  and  to- allow  as  many  of  his 
judgment  creditors  as  can,  to  secure  the  payment  of  their 
judgments  by  making  an  advance  which  the  debtor  cannot 
or  will  not  make  himself.  {Szvcezy  v.  Cliandler,  11  111. 
445.)  In  this  case  appellants  did  not  redeem,  but  their  fail- 
ure to  redeem  within  twelve  months  did  not  deprive  them 
of  all  interest  in  the  premises.  They  still  had  an  equity, 
which  would  not  be  extinguished  until  the  full  period  of 
redemption  had  passed  and  a  deed  had  issued  to  the  pur- 
chaser. (Lightcap  V.  Bradley,  186  111.  510.)  It  is  a  mat- 
ter of  common  knowledge  that  real  estate  values,  either 
from  general  or  local  causes,  make  sudden  and  material 
advances.  To  deprive  a  creditor  in  a  deficiency  decree  of 
the  right  to  redeem  as  a  judgment  creditor  might  in  many 
instances  prevent  the  debtor  from  securing  the  full  value 
of  his  equity  and  the  extinguishment  of  his  debt. 

It  is  insisted  that  a  creditor  cannot  redeem  from  his  own 
sale.  No  sucli  general  rule  has  been  laid  down  by  this 
court.  On  the  contrary,  in  TenKilt  v.  Imnn,  164  111.  592, 
it  was  held  that  a  creditor  might  redeem  from  his  own  sale. 
In  that  case  Lagow  foreclosed  his  mortgage  against  Te- 
walt.  While  the  statutory  period  of  redemption  was  nin- 
ning  Tcwalt  died.  The  probate  court  allowed  a  claim 
against  the  estate  in  favor  of  Lagow.  He  assigned  the 
claim  to  his  attorney,  who  sued  out  a  special  execution  and 
redeemed  from  the  foreclosure  sale.  It  was  there  con- 
tended that  the  redemption  was,  in  fact,  by  Lagow  and  that 
he  could  not  redeem  from  his  own  sale,  but  we  held  that  a 
mortgagee  who  was  also  a  creditor  under  a  separate  claim 
might  redeem  the  premises  from  his  own  foreclosure  sale, 
thus  placing  him  in  the  same  class  with  other  debtors.   The 
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precise  question  here  involved  has  never  been  presented 
to  us  for  decision,  but  we  can  perceive  no  difference,  in 
principle,  between  the  case  at  bar  and  the  Tezvalt  case,  su- 
pra. Under  the  statute,  Lagow,  in  the  Tezvalt  case,  secured 
no  greater  rights  by  his  judgment  against  the  estate  of  Te- 
walt  than  were  secured  by  the  Interstate  Bank  and  Trust 
Company  through  its  deficiency  decree.  They  were  cred- 
itors with  equal  rights  and  on  an  equal  footing. 

By  a  mortgage  or  trust  deed  the  grantor  makes  a  con- 
ditional sale  of  his  premises.  Uix)n  a  failure  of  the  grantor 
to  comply  with  the  conditions  of  his  mortgage  deed  the 
grantee  may  foreclose  and  thus  terminate  the  grantor's 
equity  of  redemption  from  his  conditional  deed.  By  fore- 
closure all  the  equity  retained  by  the  grantor  by  virtue  of 
his  conditional  deed  is  extinguished,  but  by  the  statute  the 
grantor  in  the  conditional  deed  is  given  a  further  equity 
of  redemption.  This  equity  of  redemption  does  not  exist 
by  virtue  of  the  mortgage  but  is  purely  statutory.  If  the 
grantor  does  not  redeem  within  the  twelve  months  allowed 
him  under  the  statute  he  still  retains  an  equity,  which  is 
subject  to  sale  within  the  succeeding  three  months  by  "any 
decree  or  judgincnt  creditor"  who  will  reimburse  the  pur- 
chaser at  the  sale,  in  the  manner  prescribed  by  the  statute. 
There  exists  no  reasonable  foundation  for  a  rule  which 
would  prevent  the  grantee  in  the  conditional  deed  from  sub- 
jecting this  statutory  equity  to  sale  under  his  deficiency  de- 
cree, and  the  statute  plainly  includes  such  a  decree  creditor 
within  its  terms. 

In  support  of  their  contentions  appellants  rely,  among 
other  cases,  upon  Scligman  v.  Laiibhcimer,  58  111.  124,  Ogle 
V.  Koerner,  140  id.  170,  Lightcap  v.  Bradley,  supra,  and 
DeJVitt  County  Bank  v.  Mickelberry,  244  id.  yy.  The 
question  here  presented  was  not  before  us  in  any  of  those 
cases,  and  w^hat  was  said  there  was  said  in  reference  to  the 
matters  then  presented  for  our  decision.    Our  holding  here, 
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however,  in  no  way  conflicts  with  the  holdings  in  those 
cases,  but,  on  the  contrary,  is  in  entire  harmony  with  them. 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Farmer,  Cartwrigiit  and  Vickers,  JJ.,  dissenting: 

In  our  opinion  the  decision  of  the  court  in  this  case  is 
contrary  to  our  previous  decisions  and  lays  down  a  very 
harmful  rule  on  the  subject  of  redemption  by  judgment  or 
decree  creditors, — a  rule  not  sustained,  as  we  read  and  un- 
derstand the  decisions,  by  reason  or  authority.  We  do  not 
agree  that  the  statute  gave  the  bank  **a  clear  right  to  re- 
deem the  premises. *'  The  eighteenth  section  of  the  chapter 
on  judgments  and  decrees  (Hurd's  Stat.  p.  1365,)  author- 
izes redemption  by  the  mortgagors,  or  anyone  interested  in 
the  premises  through  or  under  them,  within  twelve  months. 
By  the  twentieth  section  it  is  provided  that  if  redemption 
is  not  made  by  those  authorized  to  redeem  the  premises 
within  twelve  months,  **any  decree  or  judgment  creditor" 
may  redeem  within  three  months  after  the  expiration  of  the 
twelve  months.  The  opinion  of  the  court  holds  that  the 
bank  was,  at  the  time  it  redeemed,  a  decree  or  judgment 
creditor  by  reason  of  the  fact  that  its  decree  was  not  sat- 
isfied by  the  sale,  and  as  to  the  balance  due,  as  found  by 
the  deficiency  decree,  it  was  a  decree  or  judgment  creditor 
within  the  meaning  of  the  statute,  and  had  full  power  and 
authority  to  redeem  by  virtue  of  the  deficiency  decree.  To 
our  minds  it  seems  clear  the  legislature  never  intended  by 
the  use  of  the  words  "any  decree  or  judgment  creditor,"  to 
authorize  such  a  creditor  to  make  successive  sales  of  the 
debtor's  property  by  bidding  at  the  first  sale  less  than  the 
amount  of  the  decree,  and  then  redeem  from  his  own  sale 
and  re-sell  the  property  which  had  been  previously  sold  by- 
virtue  of,  and  to  satisfy,  the  same  decree.  The  bank  pro- 
cured a  decree  authorizing  it  to  sell  the  premises  to  satisfy 
its  mortgages.     When  it  sold  at  the  foreclosure  sale  the 
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purpose  of  obtaining  the  decree  was  accomplished,  the  au- 
thority  given  by  virtue  of  the  decree  executed  and  the  prop- 
erty discharged  from  all  liability  to  be  sold  again  to  satisfy 
a  portion  or  balance  of  the  same  decree,'  and  the  situation 
was  not  avoided  or  altered  by  authorizing  an  execution  to 
issue  for  a  deficiency.  If  the  mortgagor  had  other  property 
liable  to  execution  it  could  be  sold  to  satisfy  the  deficiency, 
but  the  mortgaged  premises  could  not  lawfully  be  again 
sold  to  pay  the  same  debt.  The  deficiency  was  a  part  of 
the  same  decree  to  satisfy  which  the  mortgaged  premises 
had  been  once  sold.  Redemption  laws  are  to  be  construed 
liberally,  but  this  does  not  require  our  statute  to  be  con- 
strued to  place  the  mortgagor  at  the  mercy  of  the  mort- 
gagee. The  result  of  the  construction  given  the  statute  by 
the  court  will  lead  to  harsh  and  unjust  consequences  never 
contemplated  or  intended  by  the  legislature.  The  decree  in 
this  case  authorized  the  sale  of  the  property  for  the  pay- 
ment of  the  entire  amount  due  the  bank  on  both  of  its 
mortgages.  It  did  not  authorize  two  sales,  nor  successive 
sales  until  the  debt  was  paid.  The  bank  presumably  knew 
the  value  of  the  property  and  had  it  in  its  power  to  bid  its 
fair  cash  value,  and  the  presumption  is  that  it  did  so.  It 
was  not  intended  by  the  statute  on  redemption,  and  is  con- 
trary to  the  policy  of  the  law,  that  a  mortgagee  be  permit- 
ted, at  the  foreclosure  sale,  to  suffer  the  property  to  be  sold 
for  less  than  its  fair  value,  and  if  not  redeemed  by  the 
mortgagor,  or  some  one  claiming  through  or  under  him, 
that  then  the  mortgagee  may  redeem  from  the  sale  made 
by  him  and  again  sell  the  same  property  for  the  payment 
of  a  part  of  the  same  indebtedness.  To  permit  this  to  be 
done  would  subject  the  mortgagor  to  great  disadvantage. 
His  property  may  be  sold  for  less  than  its  value  and  less 
than  the  amount  of  the  decree  it  is  sold  to  satisfy.  If  he 
does  not  redeem  from  the  sale  and  no  one  else  redeems,  the 
title  will  pass  from  him  without  his  having  received  the 
value  of  it  in  satisfaction  of  his  indebtedness.     If  he  re- 
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deems,  then  the  property  is  again  subject  to  be  sold  to  sat- 
isfy the  remainder  due  under  the  decree.  If  the  bank  had 
the  right  to  redeem  under  a  deficiency  decree,  it  had  the 
right,  and  it  would  be  the  right  of  any  other  mortgagee  in 
a  foreclosure  sale,  to  pursue  that  course  and  make  it  pos- 
sible to  acquire  title  to  the  property  for  less  than  its  fair 
value,  and  leave  the  debtor  liable  for  a  part  of  the  amount 
that  would  have  been  satisfied  if  he  had  received  the  bene- 
fit of  the  value  of  the  property  by  the  sale  under  the  decree. 
This  view  is  sustained  by  Seligman  v.  Laubheimcr,  58  111. 
124,  Ogle  V.  Koerncr,  140  id.  170,  and  Lightcap  v.  Brad- 
ley, 186  id.  510. 

This  court  said  in  the  Ogle  case,  on  page  179:  "A 
mortgage,  or,  as  in  this  case,  a  deed  of  trust  in  the  nature 
of  a  mortgage,  vests  in  the  party  secured  a  lien  upon  the 
mortgaged  premises.  By  virtue  of  that  lien  the  mortgagee 
is  entitled  to  have  the  mortgaged  property  sold  under  a 
decree  of  foreclosure  and  the  proceeds  of  the  sale  applied 
to  the  payment  of  the  debt  secured.  This  is  the  mode  pro- 
vided by  law  for  the  enforcement  of  the  lien,  and  when  the 
lien  has  been  once  enforced  by  the  sale  of  the  property,  it 
has,  as  to  such  property,  expended  its  force  and  accom- 
plished its  purpose  and  the  property  is  no  longer  subject  to 
it,  *  *  *  When  the  redemption  is  made  by  a  party  pri- 
marily liable  on  the  mortgage  debt,  it  may  be  that  the  same 
I)roperty  may  be  resorted  to  again  for  the  purpose  of  sub- 
jecting it  to  the  payment  of  an  unpaid  balance  due  on  the 
mortgage;  but  that  is  not  because  of  any  right  to  enforce 
the  mortgage  lien  against  the  same  property  a  second  time, 
but  because  of  the  rule  of  law  which  subjects  all  the  prop- 
erty of  a  debtor  to  the  payment  of  his  debts  until  they  are 
satisfied  in  full.  But  where  the  redemption  is  made  by  a 
party  not  liable  upon  the  mortgage  debt,  the  mortgage  lien 
having  been  exhausted,  the  property  cannot  be  subjected  a 
second  time  to  the  satisfaction  of  the  same  lien.  *  *  *  It 
is  idle  for  the  senior  mortgagee  to  urge  that  the  property 
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redeemed  is,  in  fact,  worth  much  more  than  the  price  for 
which  it  was  sold  at  the  foreclosure  sale.  He  was  a  com- 
petent bidder  at  such  sale,  and  tlierefore  had  it  in  his  power 
to  bid  the  property  up  to  its  fair  cash  value,  and  if  he 
failed  to  do  so,  a  presumption  arises,  from  which  he  cannot 
escape,  that  the  property  sold  for  what  it  was  reasonably 
worth.  At  any  rate,  the  mortgagee  under  whose  decree  the 
mortgaged  property  is  sold,  in  the  absence  of  all  irregular- 
ity and  unfairness  in  the  sale,  must  be  conclusively  held  to 
the  price  bid  as  a  full  equivalent  for  and  satisfaction  of 
his  lien,  and  having  received  the  proceeds  of  the  sale  he  be- 
comes a  mere  stranger  to  the  property." 

In  Lightcap  v.  Bradley  the  court  approved  the  Ogle  case, 
and  said  (p.  526)  :  "The  sale  of  premises  under  a  decree 
of  foreclosure,  where  the  decree  does  not  expressly  save 
any  right  to  resort  to  the  land  again,  is  an  absolute  dis- 
charge of  the  premises  from  the  lien.  In  the  absence  of  a 
provision  for  another  sale  the  premises  will  be  discharged, 
even  from  unmatured  portions  of  the  debt.  {Rains  v. 
Mann,  68  111.  264.)  Such  a  sale  is  a  sale  of  the  land  and 
of  all  interests,  both  that  which  the  mortgagor  had  at  the 
execution  of  the  mortgage  and  the  interest  of  the  mortga- 
gee and  other  parties  to  the  suit.  It  is  made  by  the  court 
as  vendor,  and  a  sale  discharges  the  land  from  the  lien  and 
transforms  it  into  the  statutory  lien  by  the  certificate  of 
purchase." 

In  the  case  of  Tczvalt  v.  Irwin,  164  111.  592,  cited  in 
the  opinion  of  the  court,  no  question  of  a  sale  under  a  de- 
ficiency decree  or  a  sale  to  satisfy  a  balance  on  a  decree 
under  which  the  premises  had  been  previously  sold  was  in- 
volved. 

In  our  opinion  the  judgment  of  the  circuit  court  and 
the  judgment  of  the  Appellate  Court  are  wrong  and  should 
be  reversed. 
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TigcE  People  oi^  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  J.  Allen  Cotton,  Plaintiff  in  Error. 

Opinion  filed  April  ip,  ipii — Rehearing  denied  June  g,  ipii, 

1.  Indictment — what  allegation  includes  clement  of  want  of 
authority  to  alter  mortgage.  An  allegation  in  an  indictment  that 
the  defendant  falsely  and  feloniously  altered  and  changed  a  chat- 
tel mortgage  necessarily  includes  the  element  of  a  want  of  law- 
ful authority  to  make  the  alteration. 

2.  Same — when  indictment  in  language  of  statute  is  suMcicnt. 
If  the  language  of  the  statute  creating  an  offense  is  readily  under- 
stood, an  indictment  charging  such  offense  in  the  language  of  the 
statute  is  sufficient. 

3.  Evidence — contents  of  lost  record  may  he  proved  by  z^rbal 
testimony.  The  contents  of  a  lost  or  destroyed  record  may  be 
proved  by  verbal  testimony,  like  any  other  writing;  and  the  mere 
fact  that  an  uncertified  copy  of  the  record  of  a  chattel  mortgage, 
contained  in  the  lost  docket  of  a  justice  of  the  peace,  is  used  in 
evidence  before  the  master  in  a  foreclosure  proceeding,  does  not 
restrict  the  People,  in  a  prosecution  for  falsely  altering  the  mort- 
gage, to  the  use  of  such  copy  to  prove  the  docket  record. 

4.  Same — court  may  permit  party  to  call  attention  of  witness  to 
his  testimony  if  he  seems  forgetful.  Where  a  witness  seems  to 
have  suddenly  become  remarkably  forgetful  about  matters  he  has 
already  testified  to,  the  court  may,  in  its  discretion,  permit  the 
party  calling  the  witness  to  direct  his  attention  to  his  former  tes- 
timony concerning  the  matters,  either  to  refresh  his  memory  or 
awaken  his  conscience. 

5.  Instructions — it  is  not  error  to  state  the  law  to  the  jury  in 
the  language  of  the  law.  It  is  proper,  in  a  criminal  prosecution 
for  falsely  altering  a  mortgage,  to  give  an  instruction  repeating 
the  language  of  sections  8  and  9  of  division  2  of  the  Criminal 
Code,  declaring  what  constitutes  an  offense  and  by  what  means 
intention  is  manifested,  as  it  is  not  error  to  give  the  jury  the  law 
in  the  language  of  the  law  itself. 

6.  Same — when  an  instruction  as  to  considering  interest  of  de- 
fendant is  not  incorrect.  An  instruction  advising  the  jury  that  the 
interest  of  the  defendant  in  the  trial  is  a  matter  to  be  properly 
taken  into  consideration  in  weighing  his  testimony  is  not  incorrect, 
where  it  does  not  authorize  the  jury  to  disregard  his  testimony  or 
that  of  any  other  witness. 
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7.  Same — when  an  instruction  as  to  proof  of  guilt  by  circum- 
stances is  not  incorrect.  An  instruction  in  a  criminal  case  stating 
that  while  the  jury  must  be  convinced  of  the  guilt  of  the  defend- 
ant beyond  a  reasonable  doubt,  from  the  evidence,  the  proof  need 
not  be  the  direct  evidence  of  persons  who  saw  the  offense  com- 
mitted, but  that  the  acts  constituting  the  crime  may  be  proved  by 
circumstances,  is  not  incorrect.  {Ottner  v.  People,  y6  111.  149, 
distinguished.) 

8.  Same — mere  redundance  of  instructions  not  relating  to  any 
fact  is  not  ground  for  reversal.     A  mere  redundance  of  instruc- 
tions upon  the  subject  of  reasonable  doubt,  or  other  matters  not' 
relating  to  any  fact,  is  not  ground  for  reversal. 

9.  Same — when  venue  of  a  crime  is  sufficiently  proved.  In  a 
prosecution  for  falsely  altering  a  chattel  mortgage  after  its  execu- 
tion, proof  that  the  mortgage  was  made  in  the  county  where  the 
prosecution  is  had  and  that  the  defendant  attempted  to  collect  it 
there  and  instituted  a  foreclosure  proceeding  for  that  purpose,  jus- 
tifies the  inference  that  such  county  was  the  place  of  forgery. 

10.  Same — when  failure  of  People  to  prove  want  of  authority 
to  alter  mortgage  is  not  material.  Failure  of  the  People  to  prove 
want  of  authority  to  alter  a  chattel  mortgage  after  its  execution  is 
not  material,  where  the  defendant  testified  that  he  made  the  alter- 
ation before  the  mortgage  was  executed  and  never  claimed  he  made 
it  afterwards. 

11.  Same — when  the  verdict  will  not  he  disturbed  on  the  facts. 
Where  the  guilt  or  innocence  of  the  accused  depends  upon  the 
credibility  of  the  witnesses  the  verdict  of  the  jury  will  not  be  dis- 
turbed by  the  court  of  review  on  the  facts,  if  there  is  no  controll- 
ing fact  or  circumstance  from  which  that  court  is  able  to  say  that 
the  verdict  is  wrong. 

Farmer,  Vickers  and  Cooke,  JJ.,  dissenting. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county ; 
the  Hon.  Leslie  D.  Puterbaugh,  Judge,  presiding. 

SucHER  &  McNemar,  (Daily  &  Miller,  of  counsel,) 
for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  Robert  Scholes, 
State's  Attorney,  and  Fred  H.  Hand,  (Harry  E.  Pratt, 
of  counsel,)  for  the  People. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error,  J.  Allen  Cotton,  was  found  g^lty 
by  a  jury  in  the  circuit  court  of  Peoria  county  of  the  for- 
gery of  a  chattel  mortgage  by  adding  to  the  property  there- 
in described  and  mortgaged  the  words  and  figures  "i  Singer 
sewing  machine,"  with  intent  to  prejudice,  damage  and  de- 
fraud the  mortgagors,  Grant  Mitchell  and  Dora  Mitchell, 
his  wife.  The  court  overruled  motions  for  a  new  trial  and 
in  arrest  of  judgment  and  pronounced  sentence  in  accord- 
ance with  the  verdict. 

The  mortgage  was  given  to  secure  rent  of  a  house  of 
the  defendant  occupied  by  the  mortgagors,  and  one  of  the 
mortgagors.  Grant  Mitchell,  died  before  the  trial.  Dora 
Mitchell  testified  that  the  figure  and  words  *'i  Singer  sew- 
ing machine"  were  not  in  the  chattel  mortgage  when  she 
signed  it,  and  that  the  sewing  machine  was  her  own  prop- 
erty and  of  the  value  of  $60.  The  mortgagors  acknowl- 
edged the  mortgage  before  John  Schofield,  a  justice  of  the 
peace,  who  entered  the  mortgaged  property  on  his  docket, 
and  the  justice  and  one  Richard  H.  Radley,  who  received 
the  docket  from  the  justice,  testified  that  the  figure  and 
words  in  question  did  not  appear  on  the  docket.    The  de- 

• 

fcndant  and  Henry  Gibson  testified  that  the  mortgage  was 
made  out  in  the  office  of  the  justice  of  the  peace;  that  the 
writing  in  the  printed  blank  was  done  by  the  defendant; 
that  he  had  a  list  of  the  articles  to  be  mortgaged  on  the 
inside  cover  of  a  small  receipt  book,  including  the  sewing 
machine  as  the  last  item;  that  Gibson  read  off  .the  list  of 
articles,  and  after  the  mortgage  was  completed  they  checked 
the  list  and  found  the  Singer  sewing  machine  had  been 
omitted,  and  that  the  defendant  then  wrote  the  figure  and 
words  in  the  chattel  mortgage  following  the  description  of 
the  other  property.  The  justice  said  that  he  thought  the 
sewing  machine  was  mentioned  between  the  defendant  and 
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Gibson,  but  his  impression  was  that  the  defendant  told  Gib- 
son he  did  not  want  the  machine  and  that  he  had  enough 
without  it.  A  witness  testified  that  Dora  Mitchell  told  him 
that  she  said  the  sewing  machine  was  not  on  the  chattel 
mortgage  to  save  herself,  because  she  had  mortgaged  the 
goods  to  another  person,  but  she  denied  that  she  made  any 
such  statement.  Another  witness  testified  that  after  a  fire 
which  occurred  in  the  house  he  saw  the  defendant  look 
toward  the  sewing  machine  and  take  a  book  with  a  wine- 
colored  or  brown  leather  back  and  write  something  on  it. 

It  is  first  contended  that  the  indictment  was  insufficient 
for  want  of  an  averment  that  the  writing  was  made  with- 
out lawful  authority.  The  indictment  was  in  the  langiuage 
of  the  statute  and  the  language  was  such  as  to  be  readily 
understood,  which  was  sufficient.  It  alleged  that  the  de- 
fendant falsely  and  feloniously  altered  and  changed  the 
chattel  mortgage,  which  necessarily  included  the  element  of 
a  want  of  lawful  authority. 

The  next  proposition  of  counsel  is,  that  the  court  erred 
in  permitting  the  justice  and  the  other  witness  to  tes- 
tify that  the  words  and  figure  alleged  to  have  been  forged 
did  not  appear  on  the  justice's  docket.  The  docket  had 
been  lost  and  the  entry  had  been  copied  as  a  part  of  the 
evidence  taken  before  the  master  in  chancery.  The  argu- 
ment is  that  the  People  should  have  proved  the  contents 
of  the  docket  by  the  copy,  which  was  not  a  certified  copy. 
Where  records  are  lost  or  destroyed  their  contents  may  be 
proved  by  verbal  testimony,  like  any  other  writing.  (Gage 
v.  Schroder,  73  111.  44;  Ashley  v.  Johnson,  74  id.  392.) 
The  only  purpose  of  the  evidence  was  to  prove  that  the  fig- 
ure and  words  were  not  on  the  docket  and  not  to  prove 
what  was  on  it,  and  for  that  purpose  a  copy  of  the  entry 
would  not  have  been  a  higher  class  of  evidence  than  the 
testimony  of  witnesses  who  had  examined  the  docket.  The 
defendant  wanted  to  have  the  copy  iLsed  because  the  mort- 
gage described,  among  other  things,  **i  cooking  stove  and 
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cooking  utensils"  while  the  docket  entry  was  "i  cooking 
stove  and  utensils/'  which,  it  is  said,  would  have  shown 
a  want  of  accuracy  on  the  part  of  the  justice.  The  de- 
fendant offered  in  evidence  the  copy  and  had  the  benefit  of 
any  inference  arising  from  the  discrepancy. 

It  is  next  contended  that  the  judgment  ought  to  be  re- 
versed on  account  of  improper  conduct  by  the  State's  at- 
torriey  in  the  examination  of  A.  J.  Saunders,  a  witness 
called  on  behalf  of  the  People.  The  State's  attorney  did 
nothing  improper  and  the  real  complaint  is  against  the  rul- 
ings of  'the  court.  The  witness  had  testified  touching  the 
matter  before  and  developed  an  unusual  and  remarkable 
forgetfulness  and  lapse  of  memory,  and  the  court  pennit- 
ted  the  State's  attorney  to  call  the  attention  of  the  witness 
to  his  former  testimony  for  the  purpose  of  refreshing  his 
recollection.  If  a  witness  gives  testimony  different  from 
previous  statements,  so  that  his  testimony  is  a  matter  of 
surprise  to  the  party  calling  him,  the  party  may  refresh  his 
memory  by  calling  his  attention  to  the  former  statement, 
either  to  refresh  his  memory  or  awaken  his  conscience. 
(Chicago  City  Raihvay  Co.  v.  Gregory y  221  111.  591 ;  Peo- 
ple V.  Ltikoszus,  242  id.  loi.)  We  see  no  reason  why  the 
same  rule  should  not  apply  where  a  witness  claims  that  his 
mind  has  become  an  entire  blank  concerning  matters  about 
which  he  has  previously  testified.  The  permission  to  ask 
such  questions  rests  largely  in  the  discretion  of  the  court, 
who  can  judge  from  the  manner  of  the  witness  and  his 
ai)pcarance  whether  they  ought  to  be  permitted,  but  in  this 
case  the  failure  of  memory  was  so  surprising  as  to  indicate 
intentional  forgetfulness,  and,  judging  tlie  ruling  by  the 
record  alone,  we  are  satisfied  the  court  did  not  err. 

Errors  are  assigned  upon  the  giving  of  instructions,  and 
as  to  the  first  instruction  the  objection  is  that  it  states  an 
incorrect  rule  in  saying  that  an  intent  to  defraud  may  be 
manifested  from  circumstances.  The  instruction  is  a  copy 
of  sections  8  and  9  of  division  2  of  the  Criminal  Code, 
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declaring  what  constitutes  a  criminal  oflfense  and  by  what 
means  intention  is  manifested.  There  can  be  no  dispute  of 
the  law  as  made  by  the  legislature,  and  it  is  a  self-evident 
proposition  that  to  give  the  jury  the  law  in  the  language 
of  the  law  itself  is  not  error.  (Petefish  v.  Becker,  176  111. 
448;  Donk  Bros,  Coal  and  Coke  Co.  v.  Peton,  192  id.  41.) 
The  same  may  be  said  of  instruction  No.  2,  which  is  a 
copy  of  the  statute  defining  the  crime  of  forgery  so  far  as 
applicable  to  this  cause.  Counsel  say  that  it  is  wrong  in 
describing  the  intent  as  "intent  to  prejudice,  damage  or  de- 
fraud any  person,"  while  the  statute  says  the  intent  must  be 
to  "prejudice,  damage  and  defraud."  A  reference  to  the 
statute  will  show  the  error  of  coimsel,  since  the  language 
of  the  statute  is  precisely  the  same  as  that  of  the  instruction. 

Instruction  No.  10  related  to  credibility,  and  evidently 
referred  to  the  testimony  of  the  defendant,  although  it 
apparently  referred  to  something  going  before  which  was 
omitted.  It  advised  the  jury  that  the  interest  of  the  de- 
fendant in  the  trial  was  a  matter  proper  to  be  taken  into 
consideration  by  them  in  detemiining  the  weight  to  be 
given  to  his  testimony,  but  it  did  not  authorize  the  jury 
to  disregard  the  testimony  of  the  defendant  or  any  other 
witness,  and  it  was  not  incorrect. 

The  fourth  instruction  stated  that  while  the  jury  must 
be  convinced  of  the  guilt  of  the  defendant  beyond  a  rea- 
sonable doubt,  from  the  evidence,  the  proof  need  not  be 
the  direct  evidence  of  persons  who  saw  the  offense  com- 
mitted, and  that  the  acts  constituting  the  crime  might  be 
proved  by  circumstances.  Counsel  liken  the  instruction  to 
one  held  bad  in  Otmer  v.  People,  76  111.  149,  but  there  is 
no  resemblance  between  them.  This  instruction  did  not 
intimate  that  testimony  of  facts  and  circumstances  merely 
pointing  to  the  defendant's  guilt  would  be  sufficient. 

Several  instructions  were  given  as  to  what  constitutes 
a  reasonable  doubt,  and  it  is  objected  that  the  duty  to  in- 
struct on  that  subject  was  overdone.     It  has  often  been 
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doubted  whether  such  instructions  make  the  meaning  of  the 
words  "reasonable  doubt"  more  clear  than  the  words  with- 
out comment,  and  the  instructions  in  this  case  were  prac- 
tical repetitions.  They  consisted  of  statements  made  by  the 
courts  at  different  times  in  efforts  to  explain  the  meaning 
of  the  words,  and  a  mere  redundance  of  instructions  not 
relating  to  any  fact  would  not  justify  a  reversal. 

Finally,  it  is  contended  that  the  court  erred  in  not 
granting  a  new  trial  on  the  ground  that  the  verdict  was 
not  supported  by  the  evidence,  and  under  that  head  it  is 
insisted  that  the  venue  was  not  proved.  The  chattel  mort- 
gage was  made  and  acknowledged  in  Peoria  county,  and 
the  defendant  attempted  to  collect  it  there  and  instituted  a 
foreclosure  proceeding  for  that  purpose.  These  facts  would 
justify  an  inference  that  the  place  of  forgery  was  in  Peoria 
county.  (Bland  v.  People,  3  Scam.  364;  Langdon  v.  Peo- 
ple, 133  111.  382;  People  V.  Mcintosh,  242  id.  602.)  It  is 
also  urged  that  there  is  no  proof  of  a  want  of  authority  to 
make  the  change  after  the  execution  of  the  mortgage,  but 
the  defendant  testified  that  he  wrote  in  the  figure  and  words 
before  the  mortgage  was  executed  and  never  claimed  that 
he  inserted  them  afterwards,  so  that  the  question  of  au- 
thority is  of  no  importance.  The  question  of  gnilt  or  inno- 
cence depended  upon  the  credibility  of  the  witnesses,  and 
there  is  no  controlling  fact  or  circumstance  from  which  we 
are  able  to  say  that  the  verdict  was  wrong.  The  chattel 
mortgage  and  the  receipt  book  with  a  brown  cover  were  in 
evidence  and  were  certified  to  this  court.  The  inside  cover 
of  the  receipt  book  contains  a  list  of  articles,  including  the 
sewing  machine.  In  the  chattel  mortgage  there  are  diag- 
onal lines  across  the  blank  space  below  the  description  of 
the  property,  and  the  paper  presents  an  appearance  of  the 
figure  and  words  having  been  written  after  the  other  prop- 
erty, somewhat  closer  together,  and  the  word  "machine" 
runs  beyond  the  printed  border  line.  It  looks  as  though 
the  figure  and  words  were  written  in  after  the  diagonal 
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lines  were  drawn,  but  the  appearance  of  the  mortgage  is 
not  inconsistent  with  the  testimony  of  either  party. 

We  find  no  reason  which  would  justify  a  reversal  of 
the  judgment,  and  it  is  affirmed.       ^„^g„,^,„,  „^„„^rf. 

Farmicr,  Vickers  and  Cooke,  JJ.,  dissenting. 


The  PEOPT.E  OF  THE  State  of  Illinois,  Defendant  in 
Error,  vs.  Serbnes  T.  Schreiber,  Plaintiff  in  Error. 

Opinion  filed  April  ip,  ipii — Rehearing  denied  June  ^,  igii. 

1.  Constitutional  law — act  to  punish  frauds  in  practice  of 
law  is  ivithin  its  title.  The  act  "to  prevent  and  punish  frauds  in 
the  practice  of  law,'*  (Kurd's  Stat.  1909,  p.  775,)  reasonably  em- 
braces the  punishment  of  persons  residing  in  this  State  who  hold 
themselves  out  as  entitled  to  practice  law  when  they  have  no  right 
to  do  so,  and  the  provisions  of  the  act  are  therefore  within  its  title. 

2.  Same — act  to  punish  frauds  in  the  practice  of  law  is  not  spe- 
cial legislation.  The  fact  that  the  act  to  prevent  and  punish  frauds 
in  the  practice  of  law  applies  only  to  persons  residing  in  this  State 
who  hold  themselves  out  as  entitled  to  practice  law  without  being 
licensed  to  practice  in  the  courts  of  this  State  does  not  render  the 
act  unconstitutional  as  special  legislation. 

3.  Criminal  law — zvhen  information  is  sufficient.  An  infor- 
mation charging  a  statutory  offense  in  the  language  of  the  statute 
is  sufficient  if  the  statute  itself  sufficiently  defines  the  offense. 

4.  Same — when  party  is  guilty  of  fraud  in  the  practice  of  law. 
A  resident  of  Illinois  who,  having  no  right  to  practice  law,  main- 
tains an  office  where  he  makes  collections,  draws  conveyances,  ex- 
amines abstracts,  negotiates  loans  and  advises  parties  of  their  legal 
rights,  styling  himself  "Collection  Attorney"  and  forming  connec- 
tions with  collection  agencies,  is  guilty  of  a  violation  of  the  act 
to  prevent  and  punish  frauds  in  the  practice  of  law,  though  he  docs 
not  try  cases  in  courts  of  record. 

5.  Same — what  does  not  prevent  violation  of  an  act  to  prevent 
frauds  in  the  practice  of  law.  Where  an  office  and  office  force  are 
maintained  by  a  resident  of  Illinois  who  is  engaged  in  the  law 
business  without  being  admitted  to  the  bar,  he  cannot  escape  the 
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penalty  of  the  act  to  prevent  and  punish  frauds  in  the  practice  of 
law  by  styling  himself  "Collection  Attorney,"  or  using  some  other 
word  before  "attorney"  which  would  indicate  to  the  public  that 
he  was  specializing  in  some  particular  branch  of  the  law. 

Writ  of  Error  to  the  County  Court  of  Winnebago 
,  county ;  the  Hon.  Louis  M.  Reckiiow,  Judge,  presiding. 

B.  A.  Knight,  (G.  E.  Johnson,  of  counsel,)  for  plain- 
tiff in  error. 

W.  H.  Stead,  Attorney  General,  Harry  B.  North, 
State's  Attorney,  and  Fred  H.  Hand,  for  the  People. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  an  information  filed  by  the  State's  attorney 
of  Winnebago  county,  in  the  coiuity  court  of  said  county, 
charging  Serenes  T.  Schreiber,  the  plaintiff  in  error,  with 
having  violated  section  i  of  an  act  entitled  '*An  act  to  pre- 
vent and  punish  frauds  in  the  practice  of  law,"  by  holding 
himself  out  as  an  attorney  at  law  and  by  representing  that 
he  was  authorized  to  practice  law  when  he  had  not  been 
regularly  licensed  to  practice  law  in  the  courts  of  this  State, 
which  section  of  the  statute  reads  as  follows:  *'That  any 
l)erson  residing  in  this  State  not  being  regularly  licensed  to 
practice  law  in  the  courts  of  this  State,  who  shall  in  any 
manner  hold  himself  out  as  aa  attorney  at  law  or  solicitor 
in  chancery  or  represent  himself  either  verbally  or  in  writ- 
ing, directly  or  indirectly,  as  authorized  to  practice  law, 
shall  be  deemed  guilty  of  a  misdemeanor  and  upon  convic- 
tion shall  be  punished  by  a  fine  of  not  less  than  twenty-five 
($25)  dollars,  nor  more  than  five  hundred  ($500)  dollars, 
or  imprisonment* in  the  county  jail  not  exceeding  one  year, 
or  by  both  fine  and  imprisonment,  at  the  discretion  of  the 
court,  for  each  and  every  offense,  said  misdemeanor  to  be 
prosecuted  and  costs  assessed  as  in  other  cases  of  misde- 
meanor under  chapter  38  of  the  Revised  Statutes  of  Illi- 
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nois."  (Kurd's  Stat.  1909,  p.  775.)  A  motion  to  quash 
the  information  was  made  and  overruled  and  the  plea  of 
not  guilty  was  entered,  and  upon  £l  trial  before  a  jury  plain- 
tiff in  error  was  found  guiky,  and  the  court,  after  over- 
ruling a  motion  for  a  new  trial  and  in  arrest  of  judgment, 
entered  judgment  on  the  verdict,  sentencing  the  plaintiff  in 
error  to  pay  a  fine  of  $300  and  the  costs  of  prosecution, 
and  that  he  be  committed  to  the  county  jail  of  Winnebago 
county  until  the  fine  and  costs  were  paid.  This  writ  of 
error  has  been  sued  out  to  review  the  judgment  entered  by 
the  county  court. 

It  is  contended  that  the  act  imder  which  the  plaintiff  in 
error  was  convicted  is  vmconstitutional,  ( i )  on  the  ground 
that  the  title  of  the  act  is  insufficient;  and  (2)  that  the  act 
discriminates  against  residents  of  this  State  and  in  favor 
of  residents  of  foreign  States.  We  are  of  the  opinion  both 
contentions  are  without  force.  The  act  was  designed  to 
prevent  persons  who  reside  in  this  State  and  who  were  not 
duly  licensed  to  practice  law  in  this  State  from  imix)sing 
upon  the  public  by  holding  themselves  out  as  duly  licensed 
attorneys  at  law  or  from  representing  to  the  public  that 
they  were  authorized  to  practice  law.  For  a  person  who 
has  not  been  admitted  to  the  bar  in  this  State  to  hold  him- 
self out  as  a  duly  licensed  attorney  at  law  or  to  represent 
that  he  is  authorized  to  practice  law  in  this  State  would 
be  a  gross  fraud,  and  such  action  would  bring  the  offender 
clearly  within  the  language  of  an  act  framed  with  the  de- 
sign to  prevent  and  pimish  frauds  in  the  practice  of  law. 
It  has  been  held  by  this  court  that  any  means  which  are 
reasonably  adapted  to  secure  the  object  indicated  in  the 
title  of  an  act  may  be  included  within  the  body  of  the  act, 
(Lamed  v.  Ticrnon,  no  111.  173,)  ancl  if  by  any  fair  in- 
tendment the  provisions  in  the  body  of  an  act  have  a  nec- 
essary or  proper  connection  with  the  title  of  the  act,  such 
provisions  are  not  objectionable.  (Hudnall  v.  Ham,  172 
111.  76.)     And  it  would  seem  too  clear  for  argument  tliat  a 
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statute  which  prohibits  persons  in  this  State  from  holding 
themselves  out  as  attorneys  at  law  who  have  not  been  regu- 
larly admitted  to  the  bar  and  who  have  no  right  to  practice 
law  in  this  State  would  reasonably  tend  to  prevent  fraud  in 
the  practice  of  law,  and  that  such  an  enactment  would  have 
a  necessary  and  proper  connection  with  the  title,  which 
states  the  act  which  is  to  follow  is  one  for  the  prevention 
and  punishment  of  frauds  in  the  practice  of  law.  We  are 
of  the  opinion  the  title  of  said  act  is  sufficient  and  that  the 
body  of  the  act  is  within  the  title. 

The  contention  that  the  act  discriminates  against  per- 
sons residing  in  this  State  and  in  favor  of  persons  residing 
outside  the  State  is  based  upon  the  view  that  while  the  act 
prohibits  persons  that  reside  in  the  State  from  practicing 
law  without  having  been  admitted  to  the  bar,  the  citizens 
of  other  States  may  come  within  this  State  and  practice  law 
in  the  courts  of  this  State  without  being  admitted  to  the 
bar  of  this  State.  Such  is  not  the  effect  of  the  statute. 
The  statute  was  not  passed  for  the  purpose  of  reaching  all 
classes  of  citizens.  It  was  a  fact  well  known  to  the  legis- 
lature when  it  passed  the  act,  that  within  the  State  there 
were  persons  who  had  never  been  admitted  to  the  bar, 
or  who  had  been  admitted  to  the  bar  and  whose  licenses 
authorizing  them  to  practice  law  in  this  State  had  been 
revoked,  who,  in  defiance  of  the  law,  were  fraudulently 
holding  themselves  out  as  attorneys  at  law  and  authorized 
to  practice  law,  and  imiK)sing  upon  and  often  defrauding 
the  public  by  leading  it  to  believe  that  they  were  regularly 
licensed  attorneys  at  law,  and  this  class  included  the  per- 
sons sought  to  be  reached  by  the  statute.  The  enforcement 
of  this  statute  will  have  no  effect  upon  a  reputable  lawyer 
residing  in  a  foreig^i  State  who  may  temporarily  desire  to 
represent  a  client  in  this  State,  as  he  may  rightfully  do  so 
as  a  matter  of  comity,  and  non-resident  unlicensed  attorneys 
will  not  come  into  this  State  to  practice  law,  and  if  they 
should,  by  reason  of  their  non-residence  and  want  of  a 
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permanent  location  ^id  lack  of  acquaintances  they  would 
be  unable  to  find  victims  upon  whom  to  practice  their  wiles. 
The  unlicensed  non-resident,  therefore,  who  might  desire 
to  practice  law  in  this  State  differs  from  the  non-resident 
drummer  or  peddler  who  goes  into  a  .State  other  than  that 
in  which  he  resides  to  sell  his  goods  and  wares,  and  the 
principles  of  law  which  apply  to  the  latter  classes  have  no 
application  to  the  non-resident  who  has  not  been  admitted 
to  the  bar,  and  who,  possibly,  might  desire  to  practice  law 
in  this  State.  The  statute  applies  to  every  resident  of  this 
State  who  holds  himself  out  as  an  attorney  at  law  or  who 
represents  himself  as  authorized  to  practice  law  and  who 
has  not  been  regularly  licensed  to  practice  law  or  whose 
license  has  been  revoked.  The  statute  is  not  special  or  dis- 
criminatory legislation  but  a  valid  constitutional  enactment. 

It  is  next  contended  that  the  court  erred  in  overruling 
the  motion  to  quash.  The  information  charged,  in  each 
count,  the  offense  substantially  in  the  language  of  the  stat- 
ute. It  does  not  charge  a  common  law  offense,  and  where 
the  offense  is  statutory  it  is  sufficient  to  allege  it  in  the 
words  of  the  statute,  provided  it  sufficiently  defines  the 
crime.  {Strohm  v.  People,  i6o  111.  582;  Meadozvcroft  v. 
People,  163  id.  56;  McCrackcn  v.  People,  209  id.  215.) 
The  infonnation  was,  therefore,  sufficient. 

It  is  further  urged  that  the  court  misdirected  the  jury 
as  to  the  law  of  the  case.  We  have  examined  the  instnic- 
tions  given  on  behalf  of  the  People  as  well  as  the  defense, 
and  those  refused  which  were  offered  by  the  defendant. 
The  issues  were  simple  and  the  evidence  of  guilt  was  clear. 
We  are  of  the  opinion  the  jury  were  properly  advised  as 
to  the  law  of  the  case. 

It  is  finally  statedMhe  verdict  is  not  supported  by  the 
evidence.  It  appears  that  the  plaintiff  in  error  maintained 
an  office  in  the  city  of  Rockford;  that  it  consisted  of  a 
main  office  and  a  consultation  room;  that  he  employed  a 
stenographer;   that  he  had  quite  a  pretentious  law  library; 
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that  his  business  consisted  of  making  collections,  prepar- 
ing conveyances,  examining  abstracts,  negotiating  loans, 
closing  real  estate  deals,  advising  parties  as  to  their  legal 
rights,  and  generally  performing  such  services  for  his  clients 
as  are  usually  performed  by  attorneys  at  law,  and  that  he 
stated  to  his  clients  that  he  was  a  lawyer;  that  upon  his 
office  door  and  window  and  office  stationery  he  had  his 
name,  followed  by  the  words  "Collection  Attorney,"  and 
that  he  had  formed  a  connection  with  attorneys  and  col- 
lection agencies  throughout  the  United  States  and  Canada, 
with  whom  he  exchanged  business ;  that  he  did  all  the  law 
business  he  could  get  to  do,  with  the  exception  that  he  says 
he  did  not  try  cases  in  courts  of  record.  It  is  obvious  the 
plaintiff  in  error  was  holding  himself  out  as  an  attorney 
at  law.  He  urges,  however,  that  as  he  placed  tlie  word 
"collection"  before  the  word  **attomey"  upon  his  signs  and 
advertisements  he  is  not  guilty  of  a  violation  of  the  statute. 
Where  an  office  and  office  force  are  maintained  by  a  party 
w^ho  is  engaged  in  the  law  business  without  having  been 
duly  admitted  to  the  bar,  he  cannot  escape  the  pains  and 
penalties  of  the  statute  by  placing  after  his  name  and  be- 
fore the  word  '^attorney"  some  word  or  phrase  which,  at 
most,  only  shows  to  the  ordinary  observer  that  he  is  spe- 
cializing in  the  practice  of  law.  The  evidence  fully  estab- 
lishes that  the  plaintiff  in  error  was  holding  himself  out  as 
authorized  to  practice  law  without  being  regularly  licensed 
to  practice  law,  and  upon  his  own  showing  he  was  guilty  of 
a  violation  of  the  statute. 

Finding  no  reversible  error  in  this  record  the  judgment 
of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
r6r,  vs.  Christ  Nolan,  Plaintiff  in  Error. 

Opinion  Hied  April  /p,  igii — Rehearing  denied  June  8,  jpii, 

1.  Criminal  i,Ayf-^ndictment  for  robbery  need  not  accurately 
describe  article  taken.  The  gist  of  the  offense  of  robbery  is  the 
force  or  intimidation  and  the  taking  from  the  person  of  another, 
against  his  will,  of  a  thing  of  value  belonging  to  him  or  in  his 
custody,  and  it  is  not  essential  that  the  indictment  shall  accurately 
describe  the  article  taken. 

2.  Same — an  indictment  for  robbery  describing  article  taken  as 
"one  pin  of  the  value  of  $400"  is  sufficient.  An  indictment  for 
robbery  which  describes  the  article  taken  as  "one  pin  of  the  value 
of  $400"  is  sufficient  to  sustain  a  conviction  tinder  evidence  de- 
scribing the  article  taken  as  a  "diamond  stud,"  or  a  "stud  solitaire 
with  a  screw*'  or  "spiral." 

Cartwright  and  Vickers,  JJ.,  dissenting. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Albert  C.  Barnes,  Judge,  presiding. 

Louis  Greenberg,  and  John  F.  Tyrrell,  for  plaintiflf 
in  error. 

W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  Fred  H.  Hand,  (Thomas 
Marshall,  and  Claude  F.  Smith,  of  counsel,)  for  the 
People. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Sidney  Campbell,  Robert  Boyd,  Frank  Noonan  and  the 
plaintiff  in  error,  Christ  Nolan,  were  indicted  at  the  Sep- 
tember term,  1907,  of  the  criminal  court  of  Cook  county 
for  robbing  Maurice  A.  Schenick,  on  the  13th  day  of  Au- 
gust, 1907,  of  **one  pin  of  the  value  of  $400."  Noonan  was 
acquitted,  and  Campbell,  Boyd  and  the  plaintiff  in  error 
were  found  guilty  under  said  indictment.  The  case  as  to 
Campbell  w-as  considered  by  this  court  in  People  v.  Camp- 
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bell,  234  111.  391.     The  facts  as  to  the  robbery  are  suffi- 
ciently set  out  in  that  opinion  and  need  not  be  re-stated  here. 
It  is  contended  that  the  property  is  not  sufficiently  de- 
scribed in  the  indictment  to  comply  with  section  9  of  arti- 
cle 2  of  the  constitution,  which  provides  that  **the  accused 
shall  have  the  right    *     *     *     to  demand  the  nature  and 
cause  of  the  accusation,"  etc. ;   and  it  is  further  contended 
that  there  is  a  variance  between  the  proof  and  the  indict- 
ment, the  latter  describing  the  property  as  **one  pin,"  while 
in  the  evidence  it  is  called  a  "diamond  stud,"  a  "stud  soli- 
taire with  a  screw"  or  *'spiral."    The  gist  of  the  offense  of 
robbery  is  the  force  or  intimidation,  and  the  taking  from 
the  person,  against  his  will,  of  a  thing  of  value  belonging 
to  him.    In  such  case  it  is  not  necessary  or  material  to  de- 
scribe accurately  or  prove  the  particular  identity  or  value 
of  the  property  taken,  further  tlian  to  show  It  was  the  prop- 
erty of  the  person  assaulted  or  in  his  care,  and  had  a  value. 
(Burke  v.  People,  148  111.  70;   Schroeder  v.  People,  196 
id.  211.)     The  words  **pin"  and  '*stud"  were  both  used  in 
referring  to  this  identical  proj^erty  in  People  v.  Campbell, 
supra,  and  no  question  was  raised,  either  by  counsel  or  the 
court,  that  the  property  was  not  properly  described  as  *  one 
pin"  in  the  indictment  or  that  the  terms  "pin"  and  "stud" 
could  not  be  used  interchangeably.     Webster  defines  a  pin 
as  "an  ornament    *    *     *     fastened  to  the  clothing  by  a 
pin;  a  piece  of  wood,  metal,  etc.,  generally  cylindrical,  used 
*     *     *     as  a  support  by  which  one  article  may  be  sus- 
pended from  another."     (New  Int.  Diet;   see,  also,  Stand- 
ard Diet.)     In  Rex  v.  Moore,  i  Leach,  335,  an  ornament 
was  described  in  the  indictment  as  *'one  diamond  pin."    In 
commenting  on  this  case  in  2  Russell  on  Crimes  (6th  ed. 
p.  88,)  the  author  describes  this  ornament  as  "a  heavy  dia- 
mond pin,  with  a  cork-screw  stalk  twisted  in  a  lady's  hair." 
In  this  case  the  diamond  ornament  was  fastened  to  or 
suspended  from  the  shirt  by  a  cork-screw  piece  of  metal. 
Manifestly,  under  the  authorities  cited  the  property  in  ques- 
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tion  was  correctly  described  as  a  pin.  This  question  was 
not  raised  on  the  trial  below  by  plaintiff  in  error  or  his 
counsel.  Evidently  he  was  not  misled  as  to  the  property 
described  in  the  indictment.  An  indictment  for  robbery 
sufficiently  describes  the  property  taken  if  it  enables  the 
jury  to  identify  the  chattels  stolen  with  those  referred  to 
in  the  indictment  State  v.  Burke,  73  N.  C.  83 ;  State  v. 
Sanders,  14  N.  Dak.  203;  People  v.  Richards,  136  Cal. 
127;  34  Cyc.  1804. 

We  find  no  reversible  error  in  the  record.  The  judg- 
ment of  the  criminal  court  will  be  affirmed. 

Judgment  afKrtned. 

Mr.  Justice  Cartwright,  dissenting: 

A  stud  is  not  a  pin,  either  in  common  parlance  or 
according  to  any  lexicographer.  It  is  defined  as  "a  de- 
tachable, button-like  device  made  in  various  forms,  to  be 
inserted  through  one  or  more  button-holes  or  eyelets  and 
serve  as  a  fastener,  for  ornament,  etc."  (Webster's  New 
Int.  Diet.)  In  King  v.  Moore,  i  Leach,  335,  the  indict- 
ment was  for  robbery,  and  the  only  question  raised  or  con- 
sidered was  whether  the  taking  was  with  sufficient  force  to 
constitute  that  crime.  The  ornament  consisted  of  seven 
buttons  of  peculiar  brilliancy,  fixed  on  a  long  silver  screw- 
stock  of  considerable  weight,  which  was  very  deeply  twisted 
into  the  hair  of  the  owner,  and  her  hair  was  strongly 
craped  all  around  it.  It  was  not  a  stud  and  bore  no  re- 
semblance to  one,  and  while  the  question  whether  it  was  a 
pin  was  not  considered,  the  fact  that  a  part  of  an  ornament 
is  not  straight,  or  is  bent  or  curved  for  greater  security, 
would  not  change  its  character,  provided  it  is,  in  fact,  a  pin. 

Mr.  Justice  Vickers  :  I  concur  in  the  dissenting  opin- 
ion of  Mr.  Justice  Cartwright. 

250—38 
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SaluE  M.  Thomas,  Plaintiff  in  Error,  vs.  M.  S.  Thomas, 

Defendant  in  Error. 

Opinion  filed  April  ip,  ipii— Rehearing  denied  June  ip,  ipu. 

1.  Pi^EADiNG — when  matters  set  up  by  a  cross-bill  are  germane 
to  original  bill.  A  cross-bill  in  a  divorce  suit  alleging  that  the 
complainant  had  left  the  defendant's  home  and  set  up  a  separate 
establishment,  and  averring  that  certain  children  had  been  born  of 
the  marriage  and  praying  for  their  care  and  custody,  is  germane 
to  the  original  bill  in  tfie  sense  that  the  two  relate  to  the  same  mat- 
ter, even  though  the  original  bill  made  no  reference  to  children. 

2.  Same — Ming  original  bill  for  divorce  gives  court  jurisdiction, 
of  minor  children  of  the  parties.  By  virtue  of  the  statute  the  fil- 
ing of  an  original  bill  for  divorce  brings  the  minor  children  of 
the  parties  within  the  jurisdiction  of  the  court,  and  upon  applica- 
tion of  the  parties  the  court  may  make  any  proper  order  respecting 
their  custody  pending  suit,  and  if  a  divorce  is  decreed  may  make 
such  order  respecting  their  care  and  custody  as  is  reasonable  and 
just  according  to  the  circumstances  of  the  case. 

3.  Same — matters  arising  after  a  suit  is  at  issue  must  be  pre- 
sented by  cross-bill.  A  defense  based  upon  facts  arising  after  a 
chancery  cause  is  at  issue  cannot  be  availed  of  by  the  defendant 
by  plea  or  answer,  but  the  defendant  must  make  it  the  subject  of 
a  cross-bill,  for  the  same  reason  that  a  complainant  must  bring  in 
by  supplemental  bill  matters  occurring  after  filing  original  bill. 

4.  Same — cross-bill  seeking  no  relief  not  obtainable  by  ansu'^ 
should  be  dismissed.  If  a  cross-bill  is  filed  which  seeks  no  dis- 
covery and  no  affirmative  relief  which  the  defendant  cannot  ob- 
tain by  answer  to  the  original  bill,  the  cross-bill  may  be  dismissed 
on  answer,  motion  or  demurrer. 

5.  Same — the  statute  precluding  dismissal  of  bill  applies  only 
where  cross-bill  seeks  affirmative  relief.  The  statute  which  pre- 
cludes a  complainant's  dismissal  of  the  original  bill  after  the  de- 
fendant has  filed  a  cross-bill  applies  only  where  the  cross-bill  asks 
for  affirmative  relief,  as  complainant  cannot  be  compelled  to  prose- 
cute a  suit  merely  to  enable  the  defendant  to  present  a  defense. 

6.  Same — cross-bill  seeking  affirmative  relief  requires  equity  to 
support  it.  A  cross-bill  which  is  filed  merely  as  a  mode  of  de- 
fense to  bring  into  the  case  matters  occurring  after  the  cause  is 
at  issue  requires  no  equity  to  support  it,  but  a  cross-bill  seeking 
affirmative  relief  is  in  the  nature  of  an  original  bill,  and  the  re- 
lief sought  must  be  such  as  the  court,  in  point  of  jurisdiction,  is 
competent  to  administer. 
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7.  Same — matters  contained  in  cross-bill  niust  be  such  as  would 
authorise  an  original  bill,  A  cross-bill  seeking  affirmative  .relief 
must  be  germane  to  the  subject  matter  of  the  original  bill,  but  it 
is,  in  fact,  a  separate  and  distinct  suit,  and  the  matters  contained 
therein  must  be  such  as  might  have  been  the  subject  of  an  original 
bill,  otherwise  the  filing  of  the  cross-bill  does  not  deprive  the  com- 
plainant of  the  right  to  dismiss  the  original  bill. 

8.  Divorce — when  cross-bill  in  divorce  suit  is  unnecessary.  A 
cross-bill  in  a  divorce  suit  which  merely  sets  up  facts  tending  to 
show  that  the  defendant  had  not  deserted  the  complainant,  as  al- 
leged, but  that  she  had  deserted  him,  and  alleging  the  existence 
of  certain  children  of  the  parties  and  praying  for  their  care  and 
custody  but  not  praying  for  a  divorce,  relates  to  matters  equally 
available  by  answer  and  is  unnecessary,  and  the  complainant  has 
the  right  to  dismiss  the  original  bill  notwithstanding  the  cross-bill. 

9.  Same — Divorce  act  does  not  authorise  bill  solely  for  care 
and  custody  of  children.  The  Divorce  act  does  not  authorize  the 
maintaining  of  an  original  bill  by  a  husband  or  wife  against  the 
other  for  the  sole  purpose  of  obtaining  the  care  and  custody  of 
their  children,  as  the  court,  under  that  act,  can  only  make  orders 
concerning  the  care  and  custody  of  children  during  the  pendency 
of  a  divorce  suit,  or  upon  final  hearing  when  a  divorce  is  decreed. 

10.  Same — bill  filed  solely  to  obtain  custody  of  children  cannot 
be  maintained  under  general  chancery  powers.  The  jurisdiction 
of  a  court  of  chancery  over  minor  children  as  wards  of  the  court 
depends  upon  the  acquiring  of  jurisdiction  of  the  person  of  the 
particular  child  and  the  subject  matter  by  the  commencement  of 
some  recognized  proceeding  in  the  court,  and  does  not  authorize 
the  maintaining  of  a  bill  by  a  husband  or  wife  against  the  other 
solely  to  obtain  the  care  and  custody  of  their  children. 

11.  Same — court  cannot  decree  care  and  custody  of  children  un- 
less a  divorce  is  granted.  Neither  a  want  of  harmony  between  a 
husband  and  wife  relating  to  the  management  of  their  children 
nor  the  right  of  either  to  their  custody,  control,  support  or  educa- 
tion involves  any  equitable  title  or  question  of  an  equitable  nature 
such  as  authorizes  a  court  of  equity  to  decree  the  care  and  cus- 
tody of  children,  as  between  their  parents,  except  as  provided  by 
the  Divorce  act  in  case  a  divorce  is  granted.  (Cowles  v.  Cowles, 
3  Gilm.  435,  distinguished.) 

12.  Minors — jurisdiction  of  a  court  of  equity  to  appoint  guard- 
ians is  not  based  upon  equitable  rights.  Courts  of  equity  have 
power  to  appoint  guardians  for  infants,  but  that  power  exists  in 
Illinois  by  inheritance  from  the  English  court  of  chancery  and  not 
because  equitable  rights  or  titles  are  involved. 

Carter,  J.,  dissenting. 
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Writ  of  Error  to  the  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county ;  the  Hon.  Farlin  Q.  Ball,  Judge, 
presiding. 

FOLLANSBKK,   McCONNELL  &  FOLLANSBEE,  and   ClyDE 

E.  SiiOREY,  for  plaintiff  in  error. 

C.  H.  PoppENHUSEN,  and  Joseph  L.  McNab,  (S.  S. 
Gregory,  of  counsel,)  for  defendant  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

On  July  17,  1908,  plaintiff  in  error,  Sallie  M.  Thomas, 
filed  her  bill  for  divorce  in  the  superior  court  of  Cook 
county  against  defendant  in  error,  Morris  St.  P.  Thomas, 
on  the  ground  of  desertion.  An  answer  was  filed  on  Au- 
gust 21,  1908,  denying  the  charge  of  desertion,  but  no 
mention  was  made  in  the  bill  or  answer  of  the  existence  of 
any  children  of  the  marriage.  On  October  29,  1908,  the 
defendant  filed  his  cross-bill,  reciting  evidence  tending  to 
show  that  he  had  not  deserted  his  wife  but  that  she  had 
deserted  him,  which  was  followed  by  a  statement  that  she 
had  deserted  him  and  averments  that  two  boys  were  born 
of  the  marriage,  Benjamin  M.  Thomas,  then  thirteen  years 
old,  and  Carr  M.  Thomas,  ten  years  old,  and  that  Benjamin 
was  living  with  Mr.  Thomas  and  the  younger  boy,  Carr, 
was  with  his  mother.  The  cross-bill  did  not  seek  a  divorce 
but  prayed  for  the  care,  custody,  education  and  control  of 
the  two  children  and  that  Mrs.  Thomas  be  enjoined  from 
interfering  therewith,  and  for  such  other  and  further  relief 
as  equity  might  require.  Mrs.  Thomas  answered  the  alle- 
gation of  the  cross-bill  that  she  had  deserted  her  husband 
by  denying  it  and  demurred  to  the  remainder,  which  set 
forth  the  birth  of  the  children  and  matters  relating  to  them 
and  their  custody.     The  court  overruled  the  demurrer,  and 
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Mrs.  Thomas  electing  to  stand  by  it,  the  cross-bill  was 
ordered  to  be  taken  as  confessed.  When  the  cause  was 
reached  for  hearing  on  the  original  bill  and  answer  thereto 
and  the  cross-bill  taken  as  confessed,  Mrs.  Thomas  moved 
the  court  to  dismiss  her  bill  without  prejudice  for  want  of 
prosecution,  but  Mr.  Thomas  objected  and  the  motion  was 
denied.  Mrs.  Thomas  offered  no  evidence  in  support  of 
her  bill  and  the  cause  was  heard  upon  the  cross-bill  taken 
as  confessed,  but  her  solicitor  appeared  and  contested  the 
right  to  a  decree  on  the  cross-bill.  The  solicitor  for  Mr. 
Thomas  informed  the  court  that  a  divorce  was  not  wanted, 
and  the  relief  sought  by  the  cross-bill  was  the  custody  of 
the  children.  The  court  entered  an  order  finding  that  Mr. 
Thomas  was  a  fit  person  to  have  the  custody,  control  and 
education  of  the  children  and  giving  him  the  same  and  en- 
joining Mrs.  Thomas  from  interfering  therewith,  and  or- 
dering her  to  bring  or  send  the  boy  Carr  into  tlie  State  and 
deliver  him  to  her  husband  within  thirty  days.  She  did 
not  comply  with  that  order,  and  a  final  decree  was  entered 
dismissing  her  original  bill  for  divorce,  granting  the  prayer 
of  the  cross-bill  and  adjudging  the  costs  of  the  suit  against 
Mrs.  Thomas.  She  prayed  an  appeal  to  the  Appellate 
Court  for  the  First  District,  which  was  allowed  and  per- 
fected. The  Appellate  Court  affirmed,  the  decree  and  we 
granted  a  writ  of  certiorari,  in  pursuance  of  which  the  rec- 
ord is  now  under  review. 

The  original  bill  prayed  for  a  divorce  on  the  ground  of 
desertion.  The  cross-bill  stated  in  detail  that  Mrs.  Thomas 
had  gone  on  a  visit  to  Wisconsin  and  had  not  returned  to 
the  family  home  but  set  up  a  separate  establishment  a  few 
blocks  distant  and  had  afterward  gone  to  Sioux  Falls, 
South  Dakota,  all  of  which  was  intended  to  show  that  the 
separation  was  her  act,  but  the  cross-bill  did  not  ask  for  a 
divorce.  Its  prayer  and  its  purpose  were  merely  to  obtain 
the  care,  custody,  control  and  education  of  the  two  boys. 
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and  so  much  of  the  cross-bill  as  alleged  facts  concerning 
them  and  asked  for  their  custody  was  demurred  to  on  the 
ground  that  such  matters  were  not  germane  to  tlie  original 
bill.  *  Because  the  original  bill  stated  nothing  about  the  ex- 
istence of  any  children  of  the  marriage,  it  was  insisted,  by 
demurrer,  that  matters  concerning  their  custody  could  not 
be  made  the  subject  of  a  cross-bill.  The  facts  set  up  in 
the  cross-bill  were  germane  to  the  subject  of  the  original 
bill  in  the  sense  that  they  related  to  the  same  matter.  The 
custody  of  the  children  was  necessarily  comprehended  witli- 
in  the  scope  of  the  original  bill  although  nothing  was  said 
about  them.  The  filing  of  the  original  bill  for  divorce 
brought  within  the  jurisdiction  of  the  court  the  minor 
children  of  the  parties  by  virtue  of  the  statute,  which  au- 
thorizes the  court,  on  application,  to  make  such  order  con- 
cerning the  custody  and  care  of  children  during  the  pend- 
ency of  the  suit  as  may  be  deemed  expedient  and  for  the 
benefit  of  the  children,  and  if  a  divorce  shall  be  decreed 
the  court  may  make  such  order  touching  the  care,  custody 
and  support  of  the  children,  or  any  of  them,  as  from  the 
circumstances  of  tlie  parties  and  the  nature  of  the  case 
shall  be  fit,  reasonable  and  just.  The  cross-bill  was  not 
bad  on  account  of  the  reason  alleged  in  the  demurrer,  and 
when  the  demurrer  was  overruled  Mrs.  Thomas  was  still 
prosecuting  her  suit  for  divorce.  The  court  did  not  err  in 
overruling  the  demurrer,  but  the  situation  was  afterward 
changed  by  the  motion  of  Mrs.  Thomas  to  dismiss  her  bill 
and  her  refusal  to  prosecute  it  further,  and  if  the  court 
could  not  grant  the  relief  sought  by  the  cross-bill  regard- 
less of  the  prosecution  of  the  original  bill,  the  decree  must 
be  reversed. 

The  statute  provides  that  after  a  cross-bill  has  been 
filed  the  complainant  shall  not  be  permitted  to  dismiss  his 
bill  without  the  consent  of  the  defendant,  and  when  Mrs. 
Thomas  attempted  to  dismiss  her  bill  the  court  denied  her 
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motion.  A  cross-bill  may  be  filed  purely  as  a  matter  of 
defense  based  upon  facts  arising  after  the  cause  is  at  issue. 
In  such  a  case  a  defendant  cannot  avail  himself  of  the 
defense  by  plea  or  answer,  but  must  make  it  the  subject 
of  a  cross-bill  for  the  same  reason  that  a  complainant  can 
only  bring  into  the  suit  matters  occurring  after  the  filing 
of  his  bill  by  a  supplemental  bill.^  {Jenkins  v.  International 
Bank,  III  111.  462.)  The  cross-bill  in  this  case  was  not 
filed  purely  as  a  matter  of  defense  to  the  bill  for  divorce 
based  upon  facts  arising  after  the  filing  of  the  original  bill, 
and  if  it  had  been  it  would  not  have  justified  the  court  in 
refusing  to  allow  Mrs.  Thomas  to  dismiss  her  bill.  The 
statute  only  applies  to  a  cross-bill  asking  for  affirmative  re- 
lief, since  it  would  be  absurd  to  say  that  one  who  is  merely 
defending  can  insist  that  the  complainant  shall  remain  in 
court  in  order  that  he  may  make  a  defense.  The  court 
could  not  compel  Mrs.  Thomas  to  prosecute  her  action  for 
divorce  against  her  will  merely  in  order  that  Mr.  Thomas 
should  have  an  opportunity  to  prevent  her  obtaining  it.  The 
cross-bill  was  for  the  purpose  of  obtaining  the  custody  of 
the  children,  and  a  defendant  will  not  be  permitted  to  file 
a  cross-bill  for  an  object  which  is  equally  available  by  an 
answer.  (Prichard  v.  Littlejohn,  128  111.  123.)  Any  ques- 
tion relating  to  the  custody  of  the  children  could  have  been 
raised  by  Mr.  Thomas  by  his  answer,  and  at  any  time  after 
the  original  bill  was  filed  such  questions  could  have  been 
brought  before  the  court  by  an  application  for  such  cus- 
tody, and  upon  granting  a  divorce  the  court  could  have 
awarded  the  custody  to  either  party.  Mr.  Thomas  could 
have  fully  set  forth  in  his  answer  everything  that  was 
required  for  the  protection  of  his  rights  as  father  of  the 
children,  and  so  far  as  the  powers  of  the  court  under  the 
divorce  statute  are  concerned,  the  cross-bill  was  useless.  If 
a  defendant  should  file  a  cross-bill  when  he  seeks  no  dis- 
covery and  no  aftirmative  relief  that  he  cannot  obtain  by 
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answer  to  the  original  bill,  his  cross-bill  will  be  dismissed 
either  on  answer  or  motion  or  demurrer.  {Edgerton  v. 
Young,  43  111.  464;  Morgan  v.  Smith,  11  id.  194;  Wing 
V.  Goodman,  75  id.  159;  Akin  v.  Cassiday,  105  id.  22; 
Nezvberry  v.  Blatchford,  106  id.  584;  Howe  v.  South  Park 
Comrs.  119  id.  loi.)  If  the  court  had  no  other  jurisdic- 
tion to  award  the  custody  of  the  children  in  controversy 
between  the  parents  than  that  conferred  by  the  divorce  stat- 
ute, the  cross-bill  interposed  no  obstacle  to  the  dismissal  of 
the  original  bill  because  Mrs.  Thomas  declined  to  prosecute 
her  action  for  divorce  and  the  cross-bill  did  not  ask  for  a 
divorce  and  none  was  granted. 

In  England  matrimonial  causes  Were  never  under  the  ju- 
risdiction of  courts  of  equity,  and  in  this  country  the  juris- 
diction is  conferred  by  statute,  which  prescribes  and  limits 
the  powers  of  the  court.  So  far  as  the  children  are  con- 
cerned, a  court  can,  by  virtue  of  the  statute,  only  make  or- 
ders concerning  their  custody  during  the  pendency  of  the 
suit,  or  upon  a  final  hearing  where  the  divorce  is  decreed. 
Some  courts  have  held  that  the  custody  of  children  can  be 
granted  to  one  of  the  parties  to  a  divorce  suit  where  a  di- 
vorce is  denied,  or  not  granted,  which  is  the  same  thing,  but 
the  decisions  rest  either  on  a  statute  conferring  such  power 
or  upon  supposed  general  equity  powers  of  the  court.  In 
Alabama  there  is  a  statute  giving  courts  of  chancery  power, 
in  all  cases  of  separation  between  husband  and  wife  where 
neither  party  shall  obtain  a  divorce,  to  give  the  custody  and 
education  of  the  children  either  to  the  father  or  mother, 
as -may  seem  right  and  proper,  and  it  was  held  that  such 
an  order  could  be  made  where  there  was  an  ineffectual  at- 
tempt to  procure  a  divorce.  {Cornelius  v.  Cornelius,  31 
Ala.  479.)  We  have  no  such  statute  but  our  divorce  stat- 
ute is  to  the  contrary,  and  in  this  case  there  was  not  even 
an  attempt  to  procure  a  divorce.  In  Nelson  on  Divorce 
and  Separation  (vol.  2,  979,)   the  author  says  that  it  is 
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not  denied  that  a  court  has  jurisdiction  to  fix  the  custody 
where  a  divorce  is  denied  in  a  subsequent  proceeding  by 
habeas  corpus,  and  that  it  seems  to  him  useless  to  deny  the 
rehef  in  a  divorce  suit  and  grant  it  in  another  suit  for  the 
same  purpose  in  States  where  the  different  forms  of  action 
are  abolished.  That  opinion,  of  course,  has  no  application 
to  the  courts  of  this  State,  where  the  law-making  power 
has  not  thought  it  wise  to  abolish  all  distinctions  between 
habeas  corpus  and  bills  for  divorce  nor  to  authorize  courts 
of  equity  to  administer  purely  legal  remedies.  In  Power 
v.  Pozver,  65  N.  J.  Eq.  93,  it  was  held  that  when  a  wife 
has  been  denied  a  divorce  the  court  may  award  the  custody 
of  the  children  if  the  bill  contains  a  prayer  for  such  relief, 
but  it  is  quite  clear  that  the  court  cannot  grant  such  relief 
under  a  statute  which  limits  the  power  of  the  court  to 
cases  where  a  divorce  is  granted.  The  courts  generally 
hold  that  where  a  divorce  is  denied  or  not  granted  the 
court  cannot  consider  or  pass  upon  the  question  of  the  cus- 
tody of  the  children.  (Simon  v.  Simon,  6  N.  Y.  (App. 
Div.)  469,  affirmed  on  the  opinion  below,  159  N.  Y.  549; 
Keppel  V.  Keppel,  92  Ga.  506;  Garrett  v.  Garrett,  114 
Iowa,  439.)  Mr.  Thomas  could  not  have  maintained  his 
cross-bill  by  virtue  of  any  provision  of  the  Divorce  act,  and 
if  he  could  not  have  maintained  it  under  the  general  equity 
powers  of  the  court,  it  was  error  to  refuse  leave  to. dismiss 
the  original  bill  because  the  cross-bill  had  been  filed,  and 
the  final  decree  was  also  erroneous. 

A  cross-bill  which  is  filed  merely  as  a  mode  of  defense 
to  bring  into  the  case  matters  occurring  after  the  cause  is 
at  issue  requires  no  equity  to  support  it,  but  a  cross-bill 
which  asks  affirmative  relief  is  in  the  nature  of  an  original 
bill  asking  further  aid  of  the  court  beyond  the  mere  de- 
fense, and  the  relief  sought  must  be  such  as  the  court,  in 
point  of  jurisdiction,  is  competent  to  administer.  (Tobey 
V.  Foreman,  79  111.  489;    Morrison  v.  Morrison,  140  id. 
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560.)     While  such  a  bill  must  be  germane  to  the  subject 
matter  of  the  original  bill,  it  is,  in  fact,  a  separate  and  dis- 
tinct suit  commenced  by  the  filing  of  the  cross-bill.    (Bo/- 
lance  v.  Underhill,  3*  Scam.  453.)     It  is  an  auxiliary  suit 
concerning  the  same  matters  involved  in  the  original  bill, 
which  is  permitted  in  order  that  complete  justice  may  be 
done  between  the  parties  in  one  proceeding.     After  a  court 
of   equity   has   obtained   jurisdiction   upon   any  equitable 
ground,  it  will  retain  such  jurisdiction  for  the  purpose  of 
avoiding  more  than  one  suit  and  doin^  justice  between  the 
parties,  although  in  doing  so  it  may  be  necessary  to  estab- 
lish purely  legal  rights  or  to  grant  legal  remedies ;   {Long- 
shore v.  Longshore,  200  111.  470;)  but  in  order  to  authorize 
relief  which  can  be  obtained  in  a  suit  at  law  there  must  be 
some  substantial  ground  of  equitable  jurisdiction,  and  if 
there  is  no  equitable  ground  of  jurisdiction  and  the  remedy 
sought  can  be  as  well  obtained  in  an  action  at  law,  the  court 
cannot  retain  jurisdiction  and  grant  a  purely  legal  remedy. 
Brauer  v.  Laiighlin,  235  111.  265. 

Mrs.  Thomas  refused  to  prosecute  her  suit  for  divorce, 
which  she  had  a  right  to  control,  and  asked  the  court  to 
dismiss  her  bill,  which  the  court  could  only  refuse  to  do 
because  the  cross-bill  had  been  filed.  As  already  shown, 
the  court  could  not  refuse  to  dismiss  the  original  bill,  under 
the  provisions  of  the  divorce  statute,  because  a  cross-bill 
had  been  filed  which  was  unnecessary  and  asked  for  relief 
which  could  not  be  granted  unless  the  original  bill  was 
prosecuted  to  a  decree  for  divorce.  The  court  proceeded 
to  hear  the  cause  upon  the  cross-bill,  which  asked  for  af- 
firmative relief,  by  granting  to  the  complainant  therein  the 
custody  of  the  cliildren;  and  if  a  husband  cannot  maintain 
a  suit  in  equity  against  his  wife  for  such  a  purpose  the  court 
was  without  jurisdiction  and  the  decree  was  erroneous. 

No  case  where  such  a  bill  has  ever,  been  filed  in  Eng- 
land or  this  country  has  been  discovered  by   the  careful 
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research  of  the  able  counsel  who  have  argued  this  case, 
and  while  the  fact  that  it  has  never  been  done  is  not  con- 
elusive  that  it  cannot  be,  it  is  satisfactory  evidence  that  no 
solicitor  has  thought  that  it  could  be  done.  The  argument 
in  favor  of  such  jurisdiction  is  upon  the  ground  that  courts 
of  equity  have  a  broad  and  comprehensive  jurisdiction  over 
the  persons  and  property  of  infants.  The  existence  of  such 
jurisdiction  has  been  frequently  asserted  in  the  strongest 
language,  but  such  declarations  are  not  different  from  like 
statements  made  with  reference  to  jurisdiction  over  trus- 
tees and  others  occupying  fiduciary  relations.  The  juris- 
diction can  only  be  exercised  when  it  has  been  acquired  as 
to  the  particular  person  and  subject  matter  in  accordance 
with  the  practice  in  courts  of  equity,  which  is  by  the  com- 
mencement of  some  sort  of  recognized  proceeding  in  the 
court.  What  has  been  so  often  said  respecting  the  jurisdic- 
tion does  not  mean  that  courts  of  equity  take  upon  them- 
selves the  care,  custody,  education  and  maintenance  of  all 
the  children  within  the  territorial  limits  where  they  exer- 
cise their  powers,  but  when  a  suit  is  instituted  in  a  court 
of  equity  relative  to  the  person  or  property  of  an  infant 
he  is  treated  as  a  ward  of  the  court,  and  the  court  will  not 
allow  his  rights  to  be  prejudiced  by  any  act,  either  of  his 
own  or  of  any  other  person.  The  court  will  protect  the 
infant  through  a  guardian  ad  litem  or  otherwise,  as  may 
be  necessary,  and  will  look  to  his  interests  and  see  that  the 
guardian  discharges  his  duty.  (Lynch  v.  Rotan^  39  111.  14; 
Hartmann  v.  Hartmann,  59  id.  103;  Allman  v.  Taylor, 
loi  id.  185;  Ames  v.  Ames,  148  id.  321.)  Where  some 
proceeding  is  instituted  in  which  an  infant  is  a  party,  either 
as  plaintiff  or  defendant,  the  controversy  and  decision  of 
the  court  relate  to  his  rights  and  property,  and  the  court 
will  see  that  he  is  represented  by  guardian,  next  friend,  or 
in  some  proper  manner,  who  is  entitled  to  assign  error  on 
an  improper  decision  of  the  court,  and  in  such  a  proceeding 
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the  infant  becomes  a  ward  of  tlie  court.  In  Greenman  v. 
Harvey,  53  111.  386,  it  was  said  that  an  infant  who  was  a 
party  defendant  did  not  become  the  ward  of  the  court  until 
service  of  process  upon  her.  The  jurisdiction  so  exercised 
respecting  the  rights  or  property  of  infants  is  a  part  of  tlie 
general  equity  juisdiction,  but  this  case  is  not  witliin  those 
limits.  The  cross-bill  was  filed  by  a  husband  against  his 
wife  to  enforce  an  alleged  right  of  the  husband  to  the  cus- 
tody of  the  children.  The  attempt  was  to  have  the  court 
consider  and  determine  the  relative  rights  of  the  parents  to 
such  custody,  which  is  not  an  equitable  but  a  legal  right. 
It  is  true  that  where  the  court  has  jurisdiction  the  legal 
right  will  not  be  enforced  to  tlie  detriment  of  the  child, 
and  the  guiding  motive  of  the  court  will  be  to  conserve  and 
protect  the  best  interests  of  the  child.  But  the  right  in 
question  is  that  of  a  parent.  Neither  a  want  of  harmony 
between  a  husband  and  wife  relating  to  the  management 
of  their  children,  nor  the  right  of  either  to  their  custody, 
control,  support  or  education,  involves  any  equitable  title 
or  question  of  an  equitable  nature.  The  principles  upon 
which  equitable  powers  are  exercised  do  not  sustain  the 
claim  that  a  husband  and  wife  may  litigate  with  each  other 
in  a  court  of  equity  over  the  question  which  one  shall  have 
the  custody  of  their  children. 

There  is  another  power  which  courts  of  equity  have 
concerning  infants  and  their  property,  and  that  is  the  ap- 
pointment of  guardians.  (Hohenadel  v.  Steele,  237  111 
229.)  The  source  of  this  jurisdiction  is  quite  imcertaia 
Whether  the  power  was  originally  a  mere  usurpation,  or 
was  legally  delegated  to  the  chancellor  by  the  crown  as 
parens  patricu,  or  grew  out  of  the  practice  of  appointing 
guardians  ad  litem,  the  jurisdiction  exists  here  by  inherit- 
ance from  the  English  courts  of  chancery  and  not  because 
equitable  rights  or  titles  are  involved.  Like  the  power  of 
any  other  court  to  appoint  a  guardian,  that  jurisdiction  may 
be  exercised  upon  a  proper  petition  or  application  for  the 
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appointment  of  a  guardian.  But  the  cross-bill  in  this  case 
cannot  be  regarded  as  such  a  petition  or  application.  In 
Cowles  V.  Cowles,  3  Gilm.  435,  where  the  parties  had  been 
divorced,  the  court  said  that  the  legislature,  in  providing 
that  when  a  divorce  is  decreed  the  court  may  award  the 
custody  of  the  children,  conferred  no  new  power  on  the 
court,  which  was  correct  in  the  sense  that  the  power  is  of 
the  same  nature  as  a  pre-existing  power ;  but  the  court  did 
not  intimate  that  the  power  had  ever  been  or  could  be  ex- 
ercised in  a  litigation  between  a  husband  and  wife  relating 
only  to  th^  custody  of  the  children. 

We  conclude  that  the  court  had  no  jurisdiction  to  award 
the  custody  of  the  children  to  Mr.  Thomas,  and  that  the 
Appellate  Court  erred  in  affirming  the  decree  of  the  supe- 
rior court. 

The  judgment  of  the  Appellate  Court  and  the  decree 
of  the  superior  court  are  reversed  and  the  cause  is  re- 
manded to  the  superior  court,  with  directions  to  dismiss 
the  original  bill  and  cross-bill. 

Reversed  and  remanded,  zvith  directions. 

Mr.  Justice  Carter,  dissenting: 

I  do  not  concur  in  the  reasoning  or  conclusion  of  the 
foregoing  opinion.  Our  statute  provides  that  the  court  in 
which  divorce  proceedings  are  instituted  may  make  orders, 
pending  such  proceedings,  as  to  the  custody  of  the  children, 
and  if  a  decree  of  divorce  is  granted,  make  such  further 
orders  as  to  their  care  and  custody,  from  time  to  time,  as 
their  interests  may  require.  In  Cozvles  v.  Cozvles,  3  Gilm. 
435,  this  court  long  ago  said  (p.  438)  :  "It  becomes  clear, 
then,  that  our  legislature,  by  providing  that  'when  a  divorce 
shall  be  decreed  it  shall  and  may  be  lawful  for  the  court  to 
make  such  order  touching  the  alimony  and  maintenance  of 
the  wife,  the  care,  custody  and  support  of  the  children,  or 
any  of  them,  as  from  the  circumstances  of  the  parties  and 
the  nature  of  the  case  shall  be  fit,  reasonable  and  just,'  has 
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conferred  no  new  authority  or  jurisdiction  upon  the  court. 
It  was  by  its  original  jurisdiction  clothed  with  the  same 
powers  before.    The  cases  provided  for  in  this  statute  arc 
necessarily  embraced  in  that  broad  and  comprehensive  ju- 
risdiction with  which  the  court  of  chancery  is  vested,  over 
the  persons  and  estates  of  infants  and  their  parents  who 
are  bound  for  their  maintenance."     It  is  the  well  settled 
law  in  this  jurisdiction  that  a  court  of  chancery  is  vested 
with  "broad  and  comprehensive  jurisdiction"  over  the  per- 
sons  and  estates  of  all  minors  within  the  limits  of  its 
jurisdiction.    Hartmann  v,  Hartmann,  ^g  III.  103;   Wilkin- 
son V.  Denting,  80  id.  342 ;  Dodge  v.  Cole,  97  id.  338;  In  re 
Ferrier,  103  id.  367;   Ames  v.  Ames,  148  id.  321;   Van- 
Matre  v.  Sankey,  148  id.  536;   3  Pomeroy's  Eq.  sec.  1303. 
It  is  insisted  that  the  cross-bill  is  not  germane  to  the 
matters  raised  by  the  original  bill.     The  custody  of  the 
minor  children  was  necessarily  comprehended  within  the 
scope  of  the  original  bill,  although  they  were  not  mentioned 
therein.     (Snover  v.  Snover,  10  N.  J.  Eq.  261.)     Under 
our  statute  it  would  seem  that  upon  the  filing  of  the  bill 
herein  the  minor  children  of  the  marriage  became,  in  a 
sense,  wards  of  the  court,  and  hence  any  suggestions  as  to 
their  custody,  in  a  cross-bill,  would  be  germane  and  rele- 
vant.   If  it  becomes  necessary  to  grant  affirmative  relief  in 
order  to  dispose  of  the  matters  in  controversy  and  do  com- 
plete justice  between  the  parties,  a  cross-bill  may  be  filed, 
in  which  such  relief  may  be  granted  and  circuity  of  action 
avoided.     (Longshore  v.  Longshore,  200  111.  470.)     It  is 
a  familar  rule  that  when  a  court  of  equity  acquires  juisdic- 
tion  for  one  purpose  it  will  retain  it  for  all  purposes,  in 
order  to  do  full  and  complete  justice  between  all  the  par- 
ties.    (JVchrheim  v.  Smith,  226  111.  346;    King  v.  King, 
215  id.  100.)    Equity  abhors  a  multiplicity  of  suits.     (Mor- 
rison V.  Morrison,  140  111.  560.)     Suits  for  divorce  based 
upon  purely  statutory  grounds  are  of  an  equitable  nature, 
and  subject  to  the  rules  and  maxims  of  courts  of  equity 
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rather  than  those  of  the  English  ecclesiastical  courts.  The 
fact  that  the  legislature  gave  the  power,  in  such  cases,  to 
the  chancery  courts  of  this  State  rather  than  to  courts  of 
law  supports  this  view.  **The  equitable  nature  of  the  suit 
being  established  and  it  being  brought  in  a  court  of  equity, 
it  should  be  dealt  with  upon  the  same  equitable  principles 
as  other  suits  founded  upon  ordinary  equities."  {Rooney 
V.  Rooney,  54  N.  J.  Eq.  231.)  It  is  not  necessary  for 
children  to  be  brought  personally  into  court  in  order  to  give 
jurisdiction  over  them  in  these  proceedings.  (Power  v. 
Power,  65  N.  J.  Eq.  93.)  The  court  in  the  case  last  cited 
held  that  the  writ  of  habeas  corpus  was  entirely  out  of 
place  when  divorce  proceedings  are  started  in  order  to  de- 
cide as  to  the  custody  of  minor  children  and  that  the  cross- 
petition  upon  that  question  was  germane  in  divorce  pro- 
ceedings, the  chancellor  saying  (p.  loi)  :  "I  think,  under 
the  practice  of  New  Jersey  adopted  in  these  cases,  that  it 
was  perfectly  germane  to  the  petition  of  the  wife  for  the 
husband  to  set  up  this  kind  of  a  petition,  so  as  to  get  af- 
firmative relief  against  her  negative  relief.  Without  that 
he  would  only-  have  got  negative  relief,  but  with  that  cross- 
petition  he  is  entitled  to  affirmative  relief.  It  is  germane 
to  the  suit, — just  as  germane  as  a  cross-petition  for  divorce 
would  be." 

The  precise  question  here  raised  has  never  been  passed 
on  by  this  court.  It  is  plain  from  the  majority  opinion 
that  there  are  authorities  that  uphold  its  conclusion.  Un- 
der the  varying  statutes  and  systems  of  procedure  the  courts 
have  not  all  agreed  on  this  question.  But  where,  as  in 
this  State,  the  court  having  jurisdiction  of  divorces  has 
also  general  chancery  jurisdiction,  in  my  judgment  it  would 
be  not  only  for  the  best  interests  of  the  minor  children, 
but  in  accord  w^ith  sound  public  policy,  for  the  court  to  re- 
tain jurisdiction  in  this  proceeding  for  the  purpose  of  mak- 
ing any  orders  as  to  the  welfare  of  the  children  that  justice 
may  require.    Unless  prohibited  by  statute  or  well  settled 
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principles  of  law,  a  court  of  equity  has  always  the  power  to 
do  that  which  justice  in  a  case  requires.  The  chancellor  in 
tlie  superior  court  does  not  cease  to  be  such  because  he  sits 
to  hear  divorce  cases.  The  statute  regulating  these  pro- 
ceedings does  not  purport  to  define  fully  the  authority  of 
the  court.  It  commits  thereto,  subject  to  certain  specific 
limitations,  jurisdiction  in  all  matters  incidental  to  divorce 
This  statute  is  highly  remedial  and  ought  not  to  be  strictly 
construed  against  the  interests  of  the  minors.  A  learned 
author  has  stated  that  while  it  may  be  necessary,  in  order 
to  give  a  court  of  equity  jurisdiction  over  infants,  to  have 
them  made  wards  of  the  court,  a  suit  was  not  necessarj'  to 
that  end ;  that  any  proceeding  in  or  application  to  a  court 
of  chancery  relating  directly  to  the  infant  was  sufficient 
(3  Pomeroy's  Eq.  sec.  1305,  note  I.)  While  the  divorce 
proceedings  were  pending  in  the  superior  court,  no  other 
court,  by  habeas  corpus  or  otherwise,  could  interfere  with 
its  custody  of  the  children.  (In  re  Morgan,  117  Mo.  249.) 
Certainly  the  chancery  court  had  jurisdiction  in  respect 
to  the  subject  matter  of  its  decree.  The  only  doubtful 
question  is  whether  it  obtained  such  jurisdiction  regularly. 
There  being  no  settled  practice  in  this  State  to  the  contrary, 
it  appears  to  me  most  unwise  to  turn  the  parties  out  of 
court  and  invite  them  to  come  again  into  the  same  court 
for  the  same  relief  now  sought.  The  parties  being  before 
a  court  of  equity,  what  more  proper  time  can  there  be  to 
adjudicate  the  rights  of  the  parents  to  the  custody  of  the 
children?  (2  Nelson  on  Divorce  and  Separation,  p.  979) 
The  court  having  acquired  jurisdiction  of  the  subject  mat- 
ter and  the  parties  to  the  suit  at  the  instance  and  by  the 
prayer  of  plaintiff  in  error,  I  cannot  reach  any  other  con- 
clusion than  that,  on  the  plainest  principles  of  equity,  she 
should  be  precluded  from  questioning  the  jurisdiction  of 
the  court  which  she  herself  has  invoked. 
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H.  C.  Ferriman,  Appellant,  vs.  E.  N.  Gillespie,  Trustee, 

et  al.  Appellees. 

Opinion  filed  June  20,  ipii. 

1.  Res  judicata — when  defense  of  former  adjudication  may  be 
raised  by  demurrer.  Where  a  bill  sets  out  the  substance  of  the 
pleadings  in  a  former  suit  between  the  parties  and  the  findings 
therein  and  prays  for  a  decree  contrary  to  the  decree  in  the  former 
suit,  the  defense  of  former  adjudication  may  be  raised  by  demurrer. 

2.  Same — the  doctrine  extends  to  matters  which  might  properly 
have  been  raised.  Where  the  question  of  the  existence  of  home- 
stead rights  in  land  upon  which  an  oil  and  gas  lease  is  given  could 
have  been  raised  in  the  former  litigation  between  the  parties  to  can- 
cel such  lease,  the  fact  that  it  was  not  properly  raised  in  such  liti- 
gation does  not  prevent  the  decree  upholding  the  lease  from  being 
res  judicata  of  the  question  of  the  existence  of  the  homestead  rights 
in  a  subsquent  suit  between  the  parties. 

3.  Same — persons  are  bound  by  litigation  which  is  conclusive 
upon  parties  with  whom  they  are  in  privity.  One  who  takes  an 
oil  lease  from  the  owner  of  land  knowing  that  a  prior  lease  on  the 
same  land  has  been  held  by  the  courts  to  be  valid  and  in  force  is 
bound  by  such  adjudication  to  the  same  extent  as  his  lessor  and 
cannot  litigate  the  validity  of  such  prior  lease  with  the  lessees. 

Appeal  from  the  Circuit  Court  of  Crawford  county; 
the  Hon.  E.  E.  Newlin,  Judge,  presiding. 

John  Lynch,  for  appellant. 

Callahan,  Jones  &  Lowe,  for  appellees. 

Mr.  Chiei^  Justice  Carter  delivered  the  opinion  of 
the  court : 

Appellant  filed  his  bill  to  the  September  term,  1910,  of 
the  circuit  court  of  Crawford  county,  alleging  the  former 
ownership  by  Sanford  C.  Bowman  of  fifty  acres  of  land 
in  said  county;  that  on  May  17,  1905,  said  Bowman  and 
his  wife  occupied  the  same  as  a  homestead,  the  land  then 
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being  worth  less  than  $iooo;  that  on  said  date  Bowman 
leased  said  land  to  one  Pierce  for  five  years,  or  longer  if 
gas  or  oil  was  found  in  paying  quantities;  that  said  lease 
was  assigned  by  Pierce  to  E.  N.  Gillespie;  that  said  lease 
did  not  contain  any  waiver  of  homestead  rights  by  Bow- 
man and  was  not  signed  nor  acknowledged  by  his  wife; 
that  on  March  26,  1910,  Bowman  and  wife  executed  and 
delivered  to  appellant  a  lease  of  the  said  premises  for  the 
production  of  oil  and  gas,  in  which  lease  their  homestead 
rights  were  waived;  that  on  or  about  September  i,  1910, 
the  Fulton  Oil  and  Gas  Company  and  Walter  Hennig 
claimed  some  title  in  said  premises  for  the  purpose  of  min- 
ing for  oil  and  gas,  by  virtue  of  two  leases  executed  to 
one  T.  N.  Rogers  and  assigned  by  him,  and  entered  upon 
said  premises  and  drilled  wells  for  oil  and  gas  and  removed 
and  sold  the  product.  A  demurrer  was  filed  and  on  hearing 
was  sustained  and  the  bill  dismissed  at  appellant's  costs. 
From  this  order  and  decree  an  appeal  was  allowed  to  this 
court. 

The  chief  object  of  the  present  proceeding,  as  shown  by 
the  prayer  of  the  bill,  is  to  have  the  Pierce-Gillespie  lease 
set  aside  so  far  as  it  related  to  the  homestead  interest  of 
Mr.  and  Mrs.  Bowman;  that  if  the  court  should  find  that 
the  premises  were  worth  $1000  or  less  at  the  time  the  lease 
was  made  the  lease  be  held  void  as  to  the  whole  of  the 
premises,  otherwise  that  it  be  declared  void  as  to  the  por- 
tion representing  the  $1000,  and  the  court  appoint  commis- 
sioners to  set  aside  the  homestead,  and  that  appellant,  as 
grantee  of  the  Bowmans'  rights,  be  placed  in  possession  of 
such  portion. 

The  bill  sets  out  the  facts  as  to  the  litigation  between 
Gillespie  and  the  Fulton  Oil  and  Gas  Company,  the  details 
of  which,  and  the  conclusions  of  this  court  thereon,  are 
found  in  Gillespie  v.  Fulton  Oil  and  Gas  Co,  236  111.  188; 
239  id.  326;   244  id.  9.    It  sets  forth  the  substance  of  the 
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pleadings  in  these  former  suits  and  the  findings  therein, 
and  prays  for  a  decree  inconsistent  with  the  decree  in  that 
Htigation.  It  also  states  the  result  of  that  litigation  and 
the  holding  that  the  Gillespie  lease  was  valid,  and  prays  that 
it  may  be  declared  null  and  void.  The  defense  of  former 
adjudication  may  therefore  be  raised  by  demurrer.  (Ho/- 
mann  v.  Burris,  210  111.  587;  Davis  v.  Hall,  4  Jones'  Eq. 
403;  9  Ency.  of  PI.  &  Pr.  616.)  Neither  Bowman  nor 
his  wife,  under  the  findings  in  Gillespie  v.  Fulton  Oil  and 
Gas  Co.  supra,  could  raise  in  other  litigation  any  question  as 
to  their  homestead  rights  under  the  Gillespie  lease.  While 
it  is  true  the  homestead  question  here  raised  was  not  prop- 
erly raised  in  the  former  litigation,  it  could  have  been  so 
raised,  as  Bowman  was  a  party.  The  doctrine  of  res  judi- 
cata extends  not  only  to  every  matter  that  was  determined 
in  the  former  suit,  but  to  every  other  matter  that  might 
have  been  raised  and  determined.  (South  Park  Comrs.  v. 
IVard  &  Co.  248  111.  299;  Singer  v.  Hutchinson,  183  id. 
606;  Daniel  v.  Gum,  45  S.  W.  Rep.  [Tenn.]  468.)  The 
lease  was  executed  by  appellant  after  the  former  litigation 
with  Bowman  as  to  the  Gillespie  lease  had  been  heard  in 
this  court.  Appellant  had  notice  of  that  fact.  This  litiga- 
tion being  binding  on  Bowman  is  binding  on  his  grantee. 
He  succeeded  to  the  same  estate  or  interest  which  Bowman 
had.  (Tozvle  v.  Quant e,  246  111.  568,  and  cases  cited;  City 
of  Chicago  v.  Drexel,  141  id.  89.)  All  parties  and  their 
privies  are  bound  by  a  former  adjudication.  Privies  are 
estopped  from  litigating  that  which  is  conclusive  upon  him 
with  whom  they  are  in  privity. 

The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 
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W.  H.  Hopkins,  Defendant  in  Error,  vs.  W.  G.  Levan- 

DOWSKi,  Plaintiff  in  Error. 

Opinion  filed  June  20,  ipii, 

1.  Landlord  and  tenant — recognition  of  tenancy  after  time  for 
forfeiture  is  a  waiver.  If  the  landlord  by  some  act  recognizes  the 
tenancy  as  existing  subsequent  to  the  time  he  might  have  declared 
a  forfeiture  under  the  lease,  the  forfeiture  is  thereby  waived. 

2.  Same — effect  of  giving  notice  after  tenant  is  in  default  for 
not  paying  the  rent.  A  provision  in  a  lease  declaring  a  forfeiture 
if  the  rent  is  not  paid  when  due  renders  the  lease  voidable  upon 
that  ground  at  the  election  of  the  landlord,  but  if,  after  the  rem 
is  due,  he  gives  notice  to  the  tenant  to  surrender  possession  in 
five  days  the  right  to  declare  a  forfeiture  is  waived  for  that  period, 
and  he  cannot  lawfully  bring  an  action  of  forcible  detainer  before 
the  expiration  of  the  time  stated  in  the  notice. 

3.  Courts — power  of  municipal  court  of  Chicago  to  make  rules. 
Under  the  provisions  of  the  Municipal  Court  act  the  municipal 
court  of  Chicago  has  the  power  to  make  rules  for  conducting  and 
disposing  of  cases  within  the  jurisdiction  of  the  court  for  which 
methods  of  procedure  have  not  been  prescribed  by  said  act. 

4.  Constitutional  law — provisions  of  Municipal  Court  act 
concerning  forcible  entry  and  detainer  not  invalid.  The  provi- 
sions of  the  Municipal  Court  act  concerning  forcible  entry  and 
detainer  suits  are  not  unconstitutional  in  leaving  the  matter  of  is- 
suing writs  of  restitution  to  be  regulated  by  the  rules  of  the  mu- 
nicipal court  instead  of  authorizing  such  writs  in  express  terms. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Charles  A.  Wiluams,  Judge,  presiding. 

Louis  Greenberg,  Clarence  E.  Mercer,  and  Thos. 
H.  Mercer,  for  plaintiff  in  error. 

McKenzie  Cleland,  for  defendant  in  error. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of  the 
court : 

An  action  of  forcible  detainer  was  brought  by  defend- 
ant in  error  in  the  municipal  court  of  Chicago  against  the 
plaintiff  in  error  December  3,  1910,  and  on  the  trial  tlie 
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court  instructed  the  jury  to  find  for  defendant  in  error  and 
judgment  was  entered  on  the  verdict.  This  writ  of  error 
was  sued  out  to  reverse  that  judgment,  and  the  case  is 
brought  to  this  court  on  the  ground  that  a  constitutional 
question  is  involved  as  to  the  power  of  the  municipal  court 
to  make  rules. 

Haintiff  in  error  contends  that  the  provisions  of  the 
Municipal  Court  act  as  to  proceedings  in  forcible  entry  and 
detainer  suits  subsequent  to  the  trial  delegate  legislative 
powers  to  the  municipal  court  of  Chicago  and  are  therefore 
unconstitutional.  Section  48  of  the  Municipal  Court  act 
provides  that  the  practice  in  forcible  entry  and  detainer 
suits,  other  than  the  mode  of  trial  and  the  proceedings  sub- 
sequent to  trial,  shall  be  the  same,  as  near  as  may  be,  to  that 
prescribed  by  law  for  similar  cases  in  other  courts  of  rec- 
ord, but  that  "the  mode  of  trial  and  all  proceedings  sub- 
sequent to  the  trial  shall  be  the  same,  as  near  as  may  be, 
as  in  other  cases  of  the  fourth  class,  mentioned  in  section  2 
of  this  act."  Cases  of  the  fourth  class  in  the  municipal 
court  are  tried  without  written  pleadings.  Nothing  is  said 
in  the  Municipal  Court  act  as  to  the  issuing  of  a  writ  of 
restitution  in  forcible  entry  and  detainer  suits.  Under  the 
provisions  of  said  Municipal  Court  act  the  municipal  court 
may  make  rules  for  conducting  and  disposing  of  cases  with- 
in the  jurisdiction  of  that  court  for  which  methods  of  pro- 
cedure have  not  been  sufficiently  prescribed  by  the  said  act. 
The  municipal  court,  under  these  provisions,  has  made  rules 
with  reference  to  issuing  writs  of  restitution  in  forcible 
entry  and  detainer  suits.  Section  34  of  article  4  of  the 
constitution,  under  which  the  municipal  court  was  created, 
states  that  the  practice  in  that  court  "shall  be  such  as  the 
General  Assembly  shall  prescribe." 

Counsel  for  plaintiff  in  error  argue  that  the  legislature 
cannot  delegate  to  the  municipal  court  the  power  to  regu- 
late the  issuing  of  writs  of  restitution  in  forcible  entry  and 
detainer  suits.     In  the  recent  case  of  People  v.  Roth,  249 
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111-  532>  this  court  held  tliat  it  was  not  a  violation  of  the 
provision  of  the  constitution  vesting  legislative  power  in 
the  General  Assembly,  to  authorize  boards  created  by  the 
legislature  to  formulate  rules  for  the  performance  of  their 
duties.    In  Coleman  v.  Newby,  7  Kan.  82,  it  is  stated  that 
the  legislature  may  enact  general  provisions  authorizing  the 
courts  who  are  to  act  thereunder  to  fill  up  the  details. 
**They  may  mark  out  the  outlines  and  leave  those  who  are 
to  act  within  these  outlines  to  use  their  discretion  in  carr)'- 
ing  out  the  minor  regulations."    In  Wayman  v.  Southard, 
10  Wheat.   I,  the  Supreme  Court  of  the  United  States, 
speaking  through  Chief  Justice  Marshall,  said:    "The  ju- 
risdiction of  a  court  is  not  exhausted  by  the  rendition  of 
its  judgment  but  continues  until  the  judgment  shall  be  sat- 
isfied.    *    *     ♦    Were  it  even  true  that  jurisdiction  could 
be  technically  said  to  terminate  with  the  judgment,  an  exe- 
cution would  be  a  writ  necessary  for  the  perfection  of  that 
which  was  previously  done  and  would  consequently  be  nec- 
essary to  the  beneficial  exercise  of  jurisdiction."    Nothin;; 
is  said  in  any  of  the  authorities  cited  by  counsel  for  plain- 
tiff in  error  that  in  any  way  conflicts  with  the  conclusion^ 
reached  in  the  foregoing  decisions.     The  sections  of  tlie 
Municipal  Court  act  are  not  unconstitutional  because  they 
fail  to  state  in  specific  terms  the  requirements  as  to  the  is- 
suing of  writs  of  restitution  in  forcible  entry  and  detainer 
suits. 

Plaintiff  in  error  occupied  a  store  room  in  a  building 
known  as  4548  Cottage  Grove  avenue,  Chicago,  and  the  sec- 
ond floor  flat  of  a  building  in  the  rear  of  said  store,  under 
two  leases  executed  in  19 10  and  both  expiring  April  30, 
1913.  The  original  lessor  for  the  flat  was  the  defendant 
in  error  and  for  the  store  one  Bovee,  who  afterwards,  on 
April  12,  19 10,  assigned  the  lease  to  the  defendant  in  error. 
The  rental  was  payable  in  monthly  installments  of  $35  on 
the  store  and  $15  for  the  flat.  The  record  shows  that  the 
default  is  as  to  tlie  rent  for  December,  1910;   that  on  De- 
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cember  i  plaintiff  in  error  went  to  ^Hopkins'  residence  and 
told  his  wife  that  he  came  to  pay*  the  rent;  that  she  said 
she  had  no  receipt  and  the  rent  would  be  collected  by  the 
man  who  had  collected  it  the  previous  month,  and  that  she 
refused  to  accept  it.  The  testimony  of  plaintiff  in  error  as 
to  his  offer  to  pay  the  rent  to  Mrs.  Hopkins  is  not  contra- 
dicted and  no  question  is  made  whether  Mrs.  Hopkins  was 
the  proper  person  to  receive  it,  hence  whether  plaintiff  in 
error  offered  to  pay  the  rent  on  December  i  was  a  question 
for  the  jury  to  determine.  VanVlissingen  v.  Lenz,  171 
111.  162. 

The  plaintiff  in  error  also  offered  in  evidence  a  five 
days'  notice  concerning  the  rent  due  December,.  19 10,  which 
stated  that  unless  payment  was  made  on  or  before  Decem- 
ber 7  the  lease  would  be  terminated.  He  testified  that  this 
notice  was  served  on  him  December  2,  1910,  the  day  be- 
fore this  suit  was  started.  The  court  refused  to  admit  this 
notice  in  evidence.  Plaintiff  in  error  contends  that  having 
served  such  five  days'  notice  the  defendant  in  error  thereby 
waived  the  right  to  declare  a  forfeiture  under  the  lease,  at 
least  until  the  time  stated  in  the  notice  had  expired.  De- 
fendant in  error,  on  the  contrary,  insists  that  as  the  leases 
provided  that  they  could  be  forfeited  at  the  election  of  the 
lessors  for  non-payment  of  rent,  without  notice,  the  notice 
in  question  could  not  be  considered  as  waiving  the  forfeit- 
ure under  the  leases.  If  the  landlord  has  by  some  act  rec- 
ognized  the  existence  of  the  tenancy  subsequent  to  the  time 
he  might  have  declared  the  forfeiture,  such  right  of  for- 
feiture is  thereby  waived.  {Webster  v.  Nichols,  104  111. 
160;  McKildoe's  Exr.  v.  Darracott,  13  Gratt.  278;  Jones 
on  Landlord  and  Tenant,  sec.  496;  i  Underbill  on  Land- 
lord and  Tenant, — 1909  ed. — sec.  407;  Ward  v.  Day,  117 
Eng.  C.  L.  359.)  It  is  not  essential  that  the  landlord 
should  actually  have  in  mind  the  waiving  of  the  forfeit- 
ure. (Kales  on  Future  Interests,  sec.  64.)  A  notice  to 
quit  has  been  held  such  a  waiver.     (Taylor  on  Landlord 
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and  Tenant, — 6th  ed. — sec.  498 ;  2  Piatt  on  Law  of  Leases, 
sec.  469;  Doe  v.  Miller,  2  C.  &  P.  348.)  The  reasoning 
in  Cradle  v.  Warner,  140  111.  123,  and  McConnell  v.  Pierce^ 
210  id.  627,  tends  to  support  the  same  conclusion.  Tk 
provision  declaring  a  forfeiture  for  non-payment  of  rent 
only  made  the  lease  voidable  at  the  election  of  the  lessor. 
On  reason  and  authority,  therefore,  if  the  defendant  in  er- 
ror gave  a  five  days'  notice  he  thereby  recognized  the  ten- 
ancy of  plaintiff  in  error  and  waived  his  right  to  forfeiture 
until  the  expiration  of  the  time  stated  in  the  notice.  The 
trial  court  should  have  admitted  the  notice  in  evidence. 

The  conclusions  we  have  reached  render  it  unnecessary 
to  consider  or  decide  the  other  errors  assigned. 

The  judgment  of  the  municipal  court  must  be  reversed 
and  the  cause  remanded  to  that  court  for  further  proceed- 
ings in  harmony  with  the  views  herein  expressed. 

Reversed  and  remanded. 


John  T.  Booz,  Defendant  in  Error,  vs.  The  Texas  and 
Pacific  Raii^way  Company,  Plaintiff  in  Error. 

Opinion  filed  June  20,  ipii, 

1.  Jurisdiction — a  judgment  rendered  without  jurisdiction  is 
not  due  process  of  law.  The  question  of  the  jurisdiction  of  a  court 
to  render  a  judgment  is  one  of  due  process  of  law,  and  if  the  de- 
fendant was  not  amenable  to  service  of  process  within  the  State, 
a  judgment  rendered  against  him  is  not  in  pursuance  of  the  due 
process  of  law  guaranteed  by  the  constitution. 

2.  Same — section  8  of  the  Practice  act  is  not  confined  to  the 
service  of  process  on  domestic  corporations.  Section  8  of  the 
Practice  act,  which  provides  the  method  of  service  of  process  on 
corporations  by  leaving  a  copy  with  any  clerk  or  agent,  is  not 
confined  to  domestic  corporations,  and  if  a  foreign  corporation  is 
transacting  its  corporate  business  in  this  State  and  has  an  agent 
here,  process  may  be  served  upon  it  the  same  as  upon  a  domes- 
tic corporation. 

3.  Same — foreign  corporation  must  have  entered  domestic  State 
to  carry  on  its  business.    If  a  foreign  corporation  avails  itself  of 
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the  privilege  of  doing  business  in  a  State  whose  laws  authorize  it 
to  be  sued  there  by  obtaining  service  on  an  agent,  the  assent  of 
the  corporation  to  such  service  will  be  implied;  but  the  corpora- 
tion must  have  entered  the  State  for  the  purpose  of  carrying  on 
its  business  there. 

4.  Same — what  is  "doing  business"  within  the  State.  Doing 
business  within  this  State  means  the  transaction  of  the  ordinary 
business  in  which  the  corporation  is  engaged,  by  the  exercise  of 
some  of  its  charter  powers. 

5.  Same — tnere  solicitor  of  business  is  not  an  agent  upon  whom 
process  may  be  served.  A  person  employed  merely  to  solicit  freight 
and  passenger  business  for  a  foreign  corporation,  and  having  no 
power  to  sell  any  ticket,  issue  a  bill  of  lading  or  make  any  con- 
tract for  the  corporation,  which  merely  joined  with  other  corpora- 
tions in  paying  his  salary  and  office  rent,  is  not  an  agent  upon 
whom  process  against  the  corporation  may  be  served. 

6.  Same — when  a  foreign  corporation  cannot  be  served  with 
process  in  Illinois,  A  foreign  corporation  cannot  be  served  with 
process  in  Illinois  by  leaving  a  copy  with  an  agent  unless  the  cor- 
poration is  doing  business  in  this'  State  and  has  an  agent  here  who 
has  power  to  represent  the  corporation  in  the  transaction  of  some 
part  of  the  business  contemplated  by  its  charter. 

7.  Same — oncer's  return  is  not  conclusive  that  person  served  is 
the  agent  of  the  foreign  corporation.  The  officer's  return  that  the 
summons  was  served  upon  a  foreign  corporation  by  leaving  a  copy 
with  a  certain  person  as  agent  is  not  conclusive  upon  the  corpo- 
ration that  such  person  is  its  agent,  and  it  is  entitled,  under  a  lim- 
ited appearance,  to  dispute  the  truth  of  the  return. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  WiIvUam  N.  Gem  mill,  Judge,  presiding. 

JEFFERY,  Ott  &  Campbell,  (Charles  V.  Clark,  of 
counsel,)  for  plaintiff  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

John  T.  Booz,  defendant  in  error,  sued  the  Texas  and 
Pacific  Railway  Company,  plaintiff  in  error,  for  the  value 
of  an  overcoat  alleged  to  have  been  lost  by  him  on  Febru- 
ary 25,  1909,  through  negligence  of  plaintiff  in  error  while 
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he  was  a  passenger  on  one  of  its  trains  between  two  sta- 
tions in  Louisiana.  Summons  was  returned  by  a  bailiff 
served  on  George  W.  Pither,  chief  clerk  and  agent  of  de- 
fendant. A  limited  appearance  was  entered  by  attorneys 
for  defendant  for  the  sole  purpose  of  questioning  the  juris- 
diction of  the  court,  and  a  motion  was  made  to  quash  and 
set  aside  the  return.  The  facts  upon  which  the  motion  was 
decided  are  as  follows : 

The  defendant  is  a  railroad  corporation  existing  under 
the  laws  of  the  United  States  and  the  State  of  Texas,  with 
its  principal  office  in  Dallas,  Texas.    Its  lines  of  road  are 
in  Texas  and  Louisiana,  and  it  has  never  owned,  leased  or 
operated  any  road  nor  had  any  principal  office  in  this  State 
and  the  cause  of  action  did  not  arise  in  this  State.    George 
W.  Pither  is  an  employee  of  W.  C.   Staley,  a  soliciting 
freight  agent,  and  Ellis  Farnsworth,  a  soliciting  passenger 
agent  of  several  foreign  railroad  companies,  including  the 
defendant.     The  defendant  and  four  other  railroad  com- 
panies operating  railroads  outside  of  this  State  in  the  same 
region  jointly  maintain  three  offices  in  the  city  of  Chicago 
and  jointly  pay  the  office  expenses  and  salaries  of  the  em- 
ployees, the  defendant  paying  its  share  of  the  rental  and 
salaries.    All  the  employees  and  the  business  are  under  the 
control  o.f  Edward  B.  Boyd,  who  is  not  an  officer  of  any 
of  the  corporations  but  is  hired  by  the  railroads  jointly  and 
is  called  an  assistant  to  the  vice-president.    The  only  busi- 
ness transacted  through  this  office  or  by  the  employees  is 
soliciting  shipments  by  way  of  the  lines  of  these  corpo- 
rations from  large  manufacturing  and  industrial  concerns, 
and  endeavoring  to  persuade  prospective  shippers  or  con- 
signees of  freight  to  route  shipments  over  the  lines  of  said 
corporations,  and  soliciting  passenger  business  by  persuad- 
ing passengers  to  purchase  their  tickets  so  they  will  pass 
o<^er  some  one  or  more  of  the  lines  of  said  corporations, 
all  of  which  are  outside  of  this  State.    That  is  and  has  been 
the  only  business  transacted  in  this  State  for  the  defend- 
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ant,  and  neither  Boyd  nor  any  of  the  employees  under  him 
have  any  power  to  make  a  contract  for  the  defendant,  to 
issue  any  bill  of  lading,  sell  any  ticket,  receive  any  money 
or  make  any  freight  or  passenger  contract.  Boyd  and  his 
subordinates  devote  only  a  portion  of  their  time  to  the  ser- 
vices of  the  defendant,  and  the  sole  duties  performed  by 
them  are  the  solicitation  of  freight  and  passenger  business. 

The  court  overruled  the  motion  to  quash  the  return,  and 
the  defendant  elected  to  stand  by  its  motion  and  declined  to 
enter  another  or  further  appearance.  The  court  thereupon 
heard  the  evidence  for  the  plaintiff,  found  the  issues  in  his 
favor,  assessed  his  damages  at  $50  and  entered  judgment 
for  that  amount.  The  defendant  excepted  to  the  judgment 
and  sued  out  a  writ  of  error  from  this  court  to  obtain  a 
review  of  the  record.  By  the  assignment  of  errors  it  is 
alleged  that  the  judgment  violated  the  constitution  of  this 
State  and  the  United  States  by  depriving  the  defendant  of 
its  property  without  due  process  of  law. 

A  question  of  the  jurisdiction  of  a  court  to  render  a 
judgment  is  one  of  due  process  of  law,  and  if  the  defend- 
ant was  not  amenable  to  service  of  process  w-ithin  this  State 
the  judgment  was  not  rendered  in  pursuance  of  the  due 
process  of  law  guaranteed  by  our  constitution.  Section  8 ' 
of  the  Practice  act  provides  the  method  for  acquiring  ju- 
risdiction of  a  corporation,  which  may  be  done  by  leaving 
a  copy  with  any  clerk  or  agent  of  the  corporation,  if  the 
president  cannot  be  found  within  the  county.  The  section  is 
fiot  confined,  in  its  terms,  to  domestic  corporations,  and  if 
a  foreign  corporation  is  present  within  this  State  and  has 
an  agent  here,  process  may  be  served  upon  it.  A  business 
corporation  is  constructively  present  in  any  State  where 
it  has  property  and  carries  on  its  operations  by  means  of 
agents,  although  the  domicile  of  the  corporation  is  in  an- 
other State.  (Edwards  v.  Schillinger,  245  111.  231.)  If 
a  foreign  corporation  does  business  in  the  State  through 
agents,  it  may  be  sued  there  by  obtaining  service  on  the 
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agent.     (Barrows  Steamship  Co.  v.  Kane,  170  U.  S.  100; 
Western  Union  Telegraph  Co.  v.  Pleasants,  46  Ala.  641.) 
If  it  avails  itself  of  the  privilege  of  doing  business  in  a 
State  whose  laws  authorize  it  to  be  sued  there  by  service 
of  process  upon  an  agent,  its  assent  to  such  service  will  be 
implied,  (13  Am.  &  Eng.  Ency.  of  Law, — 2d  ed.— 895,) 
but  the  foreign  corporation  must  have  entered  the  domes- 
tic State  for  the  purpose  of  carrying  on  its  business  there. 
(19  Cyc.  1328.)     In  Mineral  Point  Railroad  Co.  v.  Keep, 
22  111.  9,  a  Wisconsin  corporation  had  built  and  operated  a 
railroad  from  the  line  between  Wisconsin  and  this  State  to 
Warren,  in  Jo  Daviess  county,  and  it  was  held  the  foreign 
corporation  having  property  in  this  State  and  doing  busi- 
ness here  could  be  served  with  process  by  delivering  a  copy 
to  its  conductor,  the  president  not  being  within  the  State. 
In  Italian-Swiss  Agricultural  Colony  v.  Pease,  194  111.  98, 
a  foreign  corporation  had  extended  its  business  into  this 
State  and  transacted  such  business  here  through  an  agent, 
who  occupied  an  office  maintained  by  the  corporation  and 
who  was  advertised  on  the  office  door  as  its  western  agent, 
and  the  corporation  had  written  letters  to  its  customers  re- 
ferring them  to  the  agent  for  the  adjustment  of  its  business 
affairs.    It  was  held  not  improper  to  instruct  the  jury  that 
a  corporation  so  acting  was  bound,  as  principal,  to  those 
dealing  with  such  person,  whether  the  agency  in  fact  ex- 
isted or  not.     It  was  not  implied,  however,  that  any  rep- 
resentative capacity  would  be  sufficient  to  constitute  a  rep- 
resentative an  agent,  and  attention  was  called  to  the  fact 
that  in  other  instructions  the  court  advised  the  jury  that  a 
salesman  who  sells  goods  for  a  corporation  on  commission 
and  stands  in  no  other  relation  to  the  corporation  is  not  an 
agent  as  contemplated  by  the  statute,  and  that  service  of 
process  on  such  a  salesman  would  not  confer  jurisdiction  on 
the  corporation.     Doing  business  within  this  State  means 
the  transaction  of  the  ordinary  business  in  which  the  cor- 
poration is  engaged,  by  the  exercise  of  some  of  its  charter 
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powers.  {Alpena  Cement  Co,  v.  Jenkins  &  Reynolds  Co, 
244  111.  354.)  In  Midland  Pacific  Railzvay  Co.  v.  McDcr- 
mid,  91  111.  170,  the  defendant  was  a  corporation-  of  the 
State  of  Nebraska,  and  the  summons  was  served  on  its 
general  superintendent  temporarily  in  this  State  and  pass- 
ing through  it,  and  the  defendant  did  not  do  any  business 
nor  have  any  property  in  this  State.  The  service  was  with- 
in the  literal  language  of  the  Practice  act,  but  it  was  held 
that  there  being  no  local  agent  in  this  State  there  was  no 
one  upon  whom  service  of  process  could  be  lawfully  had. 

The  return  of  the  bailiff  was  not  conclusive  of  the  fact 
that  George  W.  Pither  was  the  agent  of  the  defendant,  and 
defendant  was  at  liberty  to  dispute  the  truth  of  the  return. 
The  conclusion  as  to  that  fact  depended  upon  whether  the 
defendant  had  extended  its  business  into  this  State  so  as 
to  be  constructively  present  here  and  was  transacting  that 
business  through  George  W.  Pither,  as  its  agent.  The  de- 
fendant, being  a  foreign  corporation,  could  only  be  served 
jn  this  State  if  it  was  doing  business  here,  and  no  one 
could  be  an  agent  of  the  defendant  unless  he  had  power  to 
represent  it  in  the  transaction  of  some  part  of  the  business 
contemplated  by  its  charter.  There  was  no  one  in  this  State 
w^ho  had  power  to  make  any  contract  or  bind  the  defendant 
in  any  way,  and  the  mere  solicitation  of  business  by  per- 
sons who  have  no  other  authority  is  not  doing  business 
within  this  State.  Neither  Boyd  nor  any  one  under  him 
had  authority  to  sell  a  ticket,  issue  a  bill  of  lading  or  make 
a  contract  for  the  defendant,  and  they  were  no  more  agents 
of  the  defendant  than  other  railroad  companies  selling  tick- 
ets or  issuing  bills  of  lading  under  which  the  passengers  or 
freight  would  pass  over  the  road  of  the  defendant  in  Texas 
or  Louisiana.  The  decisions  of  the  courts  are  that  mere 
solicitors  of  business  are  not  agents,  within  the  meaning  of 
the  statute.  Wall  v.  Chesapeake  and  Ohio  Railzvay  Co.  95 
Fed.  Rep.  398;  Fairbank  Co.  v.  C,  A^.  0.  &  T.  P,  Ry. 
Co,  54  id.  420;   Green  v.  Chicago,  Burlington  and  Quincy 
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Railroad  Co,  205  U.  S.  SZ^j  North  Wisconsin  Cattle  Co. 
V.  Oregon  Short  Line  Railroad  Co,  117  N.  W.  Rep.  391. 

The  court  erred  in  refusing  to  quash  the  return,  and 
the  subsequent  proceedings  were  void  for  want  of  jurisdic- 
tion over  the  defendant.    The  judgment  is  reversed. 

Judgment  reversed. 


Bell^  Lesher,  Plaintiff  in  Error,  vs.  Jacob  H.  Lesher, 

Defendant  in  Error. 

Opinion  filed  June  20,  ipii, 

1.  Courts — courts  ivill  not  occupy  themselves  with  moot  cases. 
Courts  of  review,  like  courts  of  original  jurisdiction,  exist  for  the 
determination  of  actual  controversies  and  for  the  establishment  of 
rights  requiring  adjudication,  and  will  not  occupy  themselves  with 
moot  cases  or  those  not  for  establishing  controverted  rights. 

2.  Appeals  and  errors — confession  of  errors  requires  rci'crsal 
of  judgment.  Where  the  defendant  in  error  confesses  the  errors 
assigned  the  parties  are  entitled  to  the  judgment  of  the  court  of 
review  on  such  pleadings,  and  the  court  of  review  can  do  nothing 
but  enter  a  judgment  reversing  the  judgment  or  decree  and  re- 
manding the  cause. 

Writ  of  Error  to  the  Branch  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  Samuel  C. 
Stough,  Judge,  presiding. 

ALBiiiRT  H.  Fry,  and  RussEi.i.  M.  Wing,  for  plaintiff 
in  error. 

WiujAM  B.  McIlvaine,  amicus  curia:,  (Wilsok, 
Moore;  &  McIi^vaine,  of  counsel.) 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  plaintiff  in  error  filed  her  bill  in  the  circuit  court 
of  Cook  county  alleging  her  marriage  to  defendant  in  er- 
ror and  his  desertion  of  her  without  any  reasonable  cause, 
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and  praying  for  a  decree  awarding  her  separate  support 
and  maintenance.  The  defendant  in  error  answered  deny- 
ing the  marriage,  and  after  a  hearing  upon  the  evidence  a 
decree  was  rendered  finding  against  the  plaintiff  in  error 
and  dismissing  her  bill.  She  prosecuted  an  appeal  to  the 
Appellate  Court,  where  the  defendant  in  error  filed  a  con- 
fession of  errors  and  the  parties  joined  in  asking  for  a 
reversal  of  the  decree.  That  court,  however,  denied  this 
motion  and  upon  a  consideration  of  the  merits  of  the  case 
affirmed  the  decree.  The  record  has  been  bought  before  us 
by  certiorari,  and  the  plaintiff  in  error  seeks  a  reversal  of 
the  judgment  of  the  Appellate  Court. 

No  brief  has  been  filed  on  the  part  of  the  defendant 
in  error.  In  the  brief  of  the  plaintiff  in  error  the  record 
of  the  circuit  court  is  considered  at  length,  and  it  is  argued 
that  the  decree  is  contrary  to  the  evidence.  We  have  not 
gone  into  that  record.  Courts  of  review,  like  courts  of 
original  jurisdiction,  exist  for  the  determination  of  actual 
controversies  and  the  establishment  of  rights  requiring  ad- 
judication. Courts  will  not  occupy  themselves  with  moot 
cases  and  cases  which  do  not  involve  the  establishment  of 
a  right  which  may  be  the  subject  of  controversy  between 
the  parties.  Here  the  plaintiff  in  error  alleged  the  decree 
to  be  erroneous  and  the  defendant  in  error  confessed  it. 
The  plaintiff  in  error  was  entitled  to  judgment  on  the  plead- 
ings, and  the  Appellate  Court  had  no  other  duty  to  perform 
than  to  enter  the  judgment  required  by  law,  reversing  tlie 
decree  and  remanding  the  cause. 

The  judgment  of  the  Appellate  Court  and  the  decree  of 
the  circuit  court  will  be  reversed  and  the  cause  remanded  to 

the  circuit  court.  r>  j      j  j  j 

Reversed  and  remanded. 
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Frank  Fox  ct  al.  Appellees,  vs,  W.  F.  Fox  et  al.  Appellants. 

Opinion  filed  June  20,  ipii. 

1.  Trusts — a  resulting  trust,  does  not  arise  out  of  contract,  A 
resulting  trust  does  not  arise  out  of  contract  but  arises  by  impli- 
cation, of  law  where  the  necessary  facts  exist. 

2.  Same — express  trust  need  not  be  declared  by  trustee  in  any 
particular  form.  It  is  not  necessary  that  an  express  trust  shall  be 
declared  by  the  trustee  in  any  particular  form  or  that  a  writing  be 
framed  for  tlie  purpose  of  declaring  the  trust,  but  such  declaration 
may  be  found  in  letters,  memoranda  or  writings  of  the  most  in- 
formal nature. 

3.  Same — express  trust  may  be  declared  by  answer  in  chancery 
signed  by  trustee.  An  express  trust  may  be  declared  by  an  answer 
in  chancery  signed  by  the  party  who  in  law  is  entitled  to  declare 
it,  but  the  terms  of  the  trust  must  be  gathered  from  the  whole  an- 
swer as  it  stands. 

4.  Same — no  particular  form  of  words  is  necessary  to  create  a 
trust.  No  particular  form  of  words  is  necessary  to  create  a  trust, 
and  if  the  writing  states  a  definite  subject  and  object  it  is  not 
necessary  that  every  element  required  to  constitute  it  be  expressed 
in  detail,  as  parol  evidence  is  admissible  to  make  clear  the  details. 

5.  Same — question  whether  there  is  an  equitable  conversion  de- 
pends upon  terms  of  trust.  Ordinarily  an  essential  requisite  for  an 
equitable  conversion  is  an  absolute  expression  that  the  land  shall 
be  sold,  and  an  equitable  conversion  does  not  exist  where  the  terms 

of  the  trust  do  not  make  it  imperative  that  the  land  be  sold  but  \ 

make  its  sale  dependent  upon  the  agreement  of  certain  parties  as 
to  the  time  and  price. 

-^6.  Same — //  duration  of  trust  is  doubtful,  equity  may  be  asked 
to  terminate  it.  If  the  duration  of  a  trust  is  doubtful  it  is  proper 
to  call  upon  a  court  of  equity  to  terminate  it,  as  a  trust  will  not 
be  continued  merely  for  the  benefit  of  the  trustee. 

*^  7.  Same — when  beneficiaries  are  entitled  to  have  a  trust  termi- 
nated. When  the  purposes  of  a  trust  have  been  accomplished  and 
the  trustee  holds  the  property  in  simple  trust,  the  beneficiaries  hav- 
ing the  absolute  equitable  ownership,  the  beneficiaries  are  entitled 
to  have  the  trust  terminated ;  and  the  same  rule  applies  if  it  be-  f 
comes  impossible  to  carry  out  the  trust.  1 

^  8.  Same — a  trustee  is  not  entitled  to  compensation  unless  there 
is  some  provision  for  it.  A  trustee  is  not  entitled  to  compensation 
for  personal  attention  or  loss  of  time,  in  the  absence  of  some  pro- 


Jmi,MI.]  Pox  v.  Fox.  385 

vision  of  the  statute  or  in  the  instrument  creating  the  trust  author- 
izing such  compensation. 

9.  Same — when  trustee  is  not  entitled  to  an  allowance  for  at- 
torney's fees.  A  trustee  is  not  entitled  to  an  allowance  for  an 
amount  paid  by  her  to  an  attorney  for  services,  where  it  appears 
such  attorney  was  one  of  the  beneficiaries  and  that  he  had  agreed 
to  furnish  his  services  without  compensation. 

10.  Partition — when  bill  for  partition  and  accounting  will  lie. 
A  bill  against  a  trustee  for  an  accounting  and  for  partition  of  the 
land  among  the  beneficiaries  will  lie  where  the  beneficiaries  have 
the  absolute  equitable  title  to  the  land  as  tenants  in  common  and 
the  purposes  of  the  trust  have  been^  accomplished. 

11.  Fiduciary  relations — when  assignment  to  former  attorney 
is  properly  set  aside.  A  beneficiary  who  has  acted  as  the  attorney 
in  the  affairs  of  a  trust  estate  owes  to  another  beneficiary  from 
whom  he  is  about  to  purchase  her  interest  the  duty  of  disclosing 
to  her  his  knowledge  as  to  the  value  of  such  interest,  and  the  as- 
signment should  be  set  aside  if  he  fails  to  prove  perfect  good  faith 
upon  his  part  and  that  he  paid  a  fair  price  for  such  interest. 

AppEAiy  from  the  Circuit  Court. of  Clay  county;  tlie 
Hon.  A.  M.  Rose,  Judge,  presiding. 

John  Lynch,  Eugene  L.  Martin,  and  W.  F.  Fox, 
for  appellants. 

James  H.  Smith,  and  R.  W.  Nei^son,  (T.  S.  Wil- 
liams, guardian  ad  litem,)  for  appellees. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court : 

This  is  a  bill  filed  by  appellees  in  the  circuit  court  of 
Clay  county,  to  the  September  term,  1909,  asking  for  an 
accounting  from  the  appellant  Mary  A.  Fox,  trustee,  for 
the  setting  aside  of  a  certain  deed,  and  that  the  lands  in 
the  name  of  the  trustee  be  vested  in  the  owners  and  parti- 
tioned or  sold.  After  the  taking  of  testimony  and  a  report 
by  the  master  in  chancery  a  decree  was  entered  in  substan- 
tial conformity  with  the  prayer  of  the  bill.  From  that  de- 
cree this  appeal  has  been  prayed. 


1 
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Patrick  Fox  died  intestate  on  June  19,  1887.    He  was 
unmarried  and  left  no  children  or  descendants.    His  only 
heirs-at-law  were  Michael  W.  Fox  and  Frank  Fox,  his 
brothers;    Bridget  Kelly  and  Mary  Fox,  his  sisters;  and 
eight  children  of  a  deceased  brother,  Bernard  Fox.    He 
left  land  in  Clay  and  Gallatin  counties,  Illinois,  aggregat- 
ing in  all  about  one  thousand  acres.     In  1894  these  hein 
commenced  a  partition  suit  in  the  circuit  court  of  Clay 
county,  which  was  prosecuted  to  a  decree  of  sale,  and  pur- 
suant to  the  decree  the  master  advertised  the  lands  for  sale. 
Frank  Fox,  representing  himself  and  his  brother  and  sis- 
ters, and  W.  F,  Fox,  (who  was  the  son  of  the  deceased 
brother,  Bernard  Fox,)  representing  his  brothers  and  sis- 
ters, some  of  whom  were  then  minors,  concluded  that  if 
the  land  was  sold  to  strangers  at  this  sale  it  was  liable  to 
be  sacrificed.    They  agreed  that  W.  F.  Fox  should  attend 
the  sale  and  bid  in  the  property,  if  necessary.    Accordingly 
he  attended  the  sale,  and  as  the  land  did  not  go  to  a  satis- 
factory price  he  bid  it  in  in  the  name  of  his  sister,  Mary 
A.  Fox,  as  trustee.    The  master's  deed  was  issued  to  Mary 
A.  Fox,  trustee,  but  did  not  name  the  beneficiaries  nor  des- 
ignate the  power  of  the  trustee  nor  the  duration  of  the 
trust.     Pending  the  hearing  of  the  partition  suit,  in  1894. 
Anna  J.  Fox,  a  sister  of  appellant  W.  F.  Fox,  by  her  attor- 
ney  in  fact,  W.  F.  Fox,  conveyed  her  undivided  one-fortieth 
interest  in  the  lands  in  question  to  her  uncle,  Ftank  Fox, 
it  being  understood  that  he  should  hold  this  interest  in 
trust  for_her_ benefit.    The  decree  in  the  original  partition 
suit,  in  1894,  vested  this  undivided  interest  in  Frank  Fox 
absolutely.     It  decreed  that  he  owned  the  undivided  nine- 
fortieths  interest  in  the  said  land,  Mary  Fox  owned  one- 
fifth,  Bridget  Kelly  one-fifth,  Michael  W.  Fox  one-fifth  and 
the  children  of  Bernard  Fox  (except  Anna  J.)  each  an  un- 
divided one-fortieth  interest  in  said  premises.    It  is  claimed 
by  appellees  (and  there  is  evidence  in  the  record  tending  to 
uphold  this  claim)  that  appellant  W.  F.  Fox,  being  the  only 
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lawyer  in  the  family,  engineered  and  advised  the  sale  by 
the  master  to  his  sister  as  trustee,  explaining  to  his  uncle, 
Frank  Fox,  that  it  would  be  much  better  to  take  the  title 
in  one  person  for  the  purpose  of  making  conveyances  of  the 
land,  both  because  some  of  the  beneficiaries  .were  minors 
and  therefore  unable  at  that  time  to  execute  deeds,  and 
further  because  of  the  fact  that  Mary  Fox,  the  sister  of 
Frank  Fox,  was  in  a  convent  and  did  not  wish  to  be  an- 
noyed with  worldly  matters;  that  they  could  probably  sell 
the  land  to  better  advantage  in  small  tracts ;  that  the  agree- 
ment was  that  the  trustee  should  keep  the  title  of  the  unsold 
land  in  her  until  the  youngest  child  of  Bernard  Fox  became 
of  age,  unless  all  the  land  was  sold  prior  thereto;  that  it 
was  further  agreed  between  Frank  Fox,  representing  him- 
self and  his  brother  and  sisters,  and  W.  F.  Fox,  represent- 
ing himself  and  his  brothers  and  sisters,  that  Frank  Fox 
should  act  as  the  financial  agent  of  all  the  parties,  negotiate 
the  sale  of  these  lands  and  should  personally  supervise  and 
attend  to  the  same ;  that  Mary  A.  Fox  should  sign  and  ac- 
knowledge deeds  as  directed  by  Frank  Fox  and  W.  F.  Fox ; 
that  W.  F.  Fox  was  to  act  as  legal  adviser  for  all  parties 
in  interest,  and  that  each  should  render  all  necessary  ser- 
vices without  compensation. 

Appellants  agree  substantially  as  to  all  of  the  matters 
above  set  forth  with  reference  to  the  original  partition  suit 
and  the  sale  of  the  property  to  Mary  A.  Fox  as  trustee,  but 
they  disagree  as  to  the  terms  of  the  trust.  In  the  answer 
of  Mary  A.  Fox  it  is  claimed  that  subsequent  to  the  sale 
it  was  agreed  between  Frank  Fox,  representing  four-fifths 
of  the  interests,  and  W.  F.  Fox,  representing  the  remaining 
one-fifth,  that  the  said  Mary  A.  Fox,  trustee,  should  hold 
the  title  in  trust  for  the  heirs  (as  their  interests  appeared 
at  the  time  of  Patrick  Foxs  death)  until  such  time  as  a 
sale  of  the  whole  could  be  made,  in  tracts  or  in  entirety; 
that  as  such  sales  were  made  she  was  to  make  deeds  to  the 
purchasers,  and  that  the  price  should  be  that  agreed  upon 
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and  consented  to  by  both  Frank  Fox  and  W.  F.  Fox;  that 
after  paying  the  expenses  incident  thereto,  Mary  A.  Fox, 
trustee,  was  to  divide  the  net  proceeds  in  accordance  with 
the  interests  of  each  heir-at-law,  and  that  the  title  was  to 
remain  in  said  trustee  until  all  the  lands  formerly  owned 
by  Patrick  Fox  in  Clay  county  were  sold  and  disposed  of. 

It  is  insisted  by  appellants  that  this  trust  Ynust  be  held 
to  be  an  express  trust  and  not  a  resulting  trust ;  that  so  far 
as  the  parties  who  were  of  age  at  the  time  it  was  entered 
into  are  concerned,  it  is  based  on  a  contract,  and  the  heirs 
who  were  then  minors  have  since  ratified  it.  A  resulting 
trust  does  not  arise  out  of  a  contract,  but  is  an  implication 
of  law  from  the  existence  of  facts  necessary  to  justify  such 
implication.  (Monson  v.  Hutchin,  194  111.  431.)  This 
was  an  express  trust  as  to  the  adults  but  was  a  resulting 
trust  as  to  those  who  were  minors  at  the  time  the  deed  was 
taken  in  the  partition  suit  in  the  name  of  Mary  A.  Fox, 
trustee.  These  minors  now  being  of  age,  insist  that  it 
shall  be  held  an  express  trust,  and  it  will  therefore  be  so 
treated  as  to  all  the  parties. 

It  is  further  argued  by  appellants  that  an  express  trust 
cannot  be  sustained  except  by  writing,  and  there  is  no  writ- 
ing by  which  Mary  A.  Fox  can  be  bound  as  trustee,  except 
her  answer  in  this  proceeding.  It  is  not  necessary  that  the 
trust  should  be  declared  by  the  trustee  in  any  particular 
form  or  that  a  writing  should  have  been  framed  for  the 
purpose  of  declaring  the  trust,  but  such,  declaration  may  be 
found  in  letters,  memoranda  or  writings  of  the  most  infor- 
mal nature.  {Whetsler  v.  Sprague,  224  111.  461,  and  cases 
cited.)  It  is  well  settled  that  an  express  trust  may  be  de- 
clared by  an  answer  in  chancery  signed  by  the  party  who 
in  law  is  entitled  to  declare  it.  ( White  v.  Ross,  160  lU. 
56;  Myers  v.  Myers,  167  id.  52.)  The  terms  of  the 
trust  must  be  gathered  from  the  whole  answer  as  it  stands. 
( I  Perry  on  Trusts, — 6th  ed. — sec.  85 ;  Lewin  on  Trusts,— 
9th  ed. — 55.)     No  particular  form  of  words  is  neccssan 
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to  create  a  trust  when  the  writing  makes  clear  the  existence 
of  a  trust.  {Orr  v.  Yates,  209  111.  222.)  If  it  states  a 
definite  subject  and  object,  it  is  not  necessary  that  every 
element  required  to  constitute  it  must  be  so  clearly  ex- 
pressed in  detail  that  nothing  can  be  left  to  inference  or 
implication.  Parol  evidence  is  admitted  to  make  clear  such 
details.  "If  the  writing  makes  clear  the  existence  of  a  . 
trust  the  terms  may  be  supplied  aliunde."  Kingsbury  v. 
Burnside,  58  111.  310;  i  Perry  on  Trusts,  (6th  ed.)  sec.  82; 
Cagney  v.  O'Brien,  83  111.  72;  28  Am.  &  Eng.  Ency.  of 
Law,  (2d  ed.)  879,  and  cases  cited. 

Conceding  that  on  this  record  the  terms  of  the  trust, 
so  far  as  they  are  supplied  by  the  answer  of  the  trustee, 
must  control,  it  does  not  necessarily  follow,  as  contended 
by  appellants,  that  there  could  be  no  distribution  of  the 
assets  or  partition  of  the  estate  until  all  the  land  is  sold. 
We  shall  refer  to  this  again  at  greater  length.  It  can  be 
better  understood  if  we  first  set  out  the  further  history  of 
the  transactions. 

The  evidence  discloses  that  Frank  Fox  paid  the  entire 
cost  of  the  partition  proceedings  in  1894;  that  the  first 
lands  that  were  sold  under  the  trust  agreement  were  all 
those  in  Gallatin. county,  the  total  selling  price  of  that  prop- 
erty being  paid  over  to  the  trustee  direct;  that  since  then 
there  have  been  two  pieces  sold  of  the  Clay  county  lands, 
the  two  sums  of  money  being  paid  to  Frank  Fox,  and  that 
later  another  tract  of  Clay  county  land  was  sold,  the  money 
being  paid  directly  to  the  trustee;  that  from  the  time  of 
Patrick  Fox's  death,  down  to  and  including  the  year  1903, 
Frank  Fox  from  his  own  funds  paid  the  traveling  expenses 
of  himself  and  W.  F.  Fox  incurred  in  looking  after  these 
lands.  "  Bridget  Kelly  died  in  1901,  leaving  as  her  only 
heir-at-law  her  daughter,  Anna  Staggenborg,  now  Anna 
Frommel.  She  left  a  will,  which  was  set  aside  bv  the 
courts  of  Kentucky.  The  one-fifth  interest  of  Bridget 
Kelly  thereupon  vested  in  Anna  Frommel.    Mary  Fox,  the 
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otlicr  sister  of  Patrick  Fox,  died  intestate  in  Febnian^ 
1904,  and  her  interest  in  this  property  vested  in  Frank 
Fox,  Michael  W.  Fox,  Anna  Frommel  and  the  eight  chil- 
dren of  Bernard  Fox.  Frank  Fox  was  appointed  adminis- 
trator of  her  estate.  The  youngest  of  the  minor  children 
of  Bernard  Fox  became  of  age  in  1904.  Some  of  the  land 
has  been  sold  and  deeds  executed  by  the  trustee  since  that 
date,  apparently  with  the  sanction  of  all  parties.  Michael 
W.  Fox  was  one  of  the  original  complainants  in  this  suit 
but  has  since  died.  He  left  a  last  will  and  testament,  by 
the  terms  of  which  the  appellee  Frank  Fox  was  made  sole 
legatee.  A  supplemental  bill  setting  up  these  facts  has 
been  filed. 

After  the  will  of  Bridget  Kelly  was  set  aside,  Anna 
Frommel,    (then   Anna  Staggenborg,)    on   September  30, 
1904,  assigned  all  of  her  right,  title  and  interest  in  the 
estate  of  Patrick  Fox  to  appellant  W.  F.  Fox  for  $950. 
It  is  contended  by  appellees,  and  so  found  by  the  decree, 
that  the  assignment  was  made  upon  the  representation  that 
it  was  for  the  use  and  benefit  of  Frank  Fox,  who  was  to 
hold  the  title  thereof  for  the  benefit  of  the  three  children 
of  Anna  Frommel.    The  decree  set  aside  this  assignment  to 
W.  F.  Fox  and  found  said  interest  in  Frank  Fox,  as  trus- 
tee of  said  three  children  of  Anna  Frommel.     The  decree 
found  the  amounts  due  and  unpaid  for  the  land  already 
sold,  from  the  trustee  to  the  various  beneficiaries.     It  fur- 
ther ordered  that  the  trust  in  said  Mary  A.  Fox  be  teniii- 
nated  and  that  the  title  held  by  said  trustee  be  vested  in 
the  former  cestuis  que  trust  as  tenants  in  common;  that 
said  Mary  A.  Fox  be  divested  of  all  right,  title  or  otlier 
claim  as  such  trustee,  and  that  each  of  the  parties  be  en- 
titled, in  fee  simple,  to  the  respective  shares  and  interest- 
as  follows:     Frank  Fox,  80-160J    Frank  Fox,  trustee  of 
Alice,  Helen  and   Dorothy   Staggenborg,   40-160;    Frank 
Fox,  trustee  of  Anna  J.  Fox,  4-160;   Anna  J.  Fox,  1-160. 
and  William  F.  Fox,  Mary  A.  Fox,  Bertha  G.  Fox,  John  P. 
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Fox,  Bernard  C.  Fox,  May  Fox  and  Joseph  E.  Fox  each 
5-160;  that  a  division  and  partition  of  the  premises  be 
made  and  commissioners  appointed  therefor,  and  that  if  the 
premises  were  not  susceptible  of  division  without  prejudice 
the  commissioners  should  report  their  appraisement. 

It  is  clear  from  the  terms  of  the  trust  as  set  out  in  the 
answer  of  the  trustee  that  no  definite  time  was  set  when 
the  property  should  be  sold  and  the  trust  terminated.  It  is 
also  apparent  from  the  evidence  in  this  record  that  appel- 
lee Frank  Fox  and  appellant  W.  F.  Fox,  who  according  to 
said  answer  were  to  decide  on  the  price  for  the  property 
sold,  do  not  agree  as  to  the  steps  to  be  taken  to  terminate 
the  trust.  It  is  contended  by  the  appellants  that  the  trust 
cannot  be  terminated  until  the  land  is  sold,  but  the  chief 
reason  urged  by  them  why  it  should  not  now  be  terminated 
and  closed  is,  that  it  is  inequitable  to  charge  the  costs  of 
this  proceeding  to  them  in  view  of  the  terms  of  the  trust. 
There  is  no  claim  made  that  the  decree  of  the  court  sac- 
rifices the  interests  of  any  of  the  beneficiaries.  It  is  con- 
ceded by  appellants  that  it  is  the  duty  of  every  trustee  to 
keep  an  accurate,  full  and  fair  account  of  all  transactions 
and  to  have  the  said  accounts  ready  for  inspection  and  to 
render  them  promptly  upon  reasonable  notice,  but  it  is  con- 
tended that  the  appellee  Frank  Fox  cannot  compel  such  an 
accounting  as  he  has  never  made  any  accounting  to  the  trus- 
tee of  the  moneys  he  has  received  from  the  sale  of  lands. 
The  evidence  discloses  that  Frank  Fox  has  paid  out  more 
money  in  caring  for  the  trust  estate  than  he  received  from 
the  sale  of  the  trust  lands.  The  master  found  that  there 
w^as  a  certain  sum  of  money  due  him  yet  from  the  receipts 
of  the  lands  already  sold,  over  and  above  what  had  been 
paid  him  by  purchasers  and  by  the  trustee. 

In  this  connection  it  is  contended  by  counsel  for  ap- 
pellees that  partition  proceedings  do  not  lie,  because  under 
the  terms  of  this  trust  there  is  an  equitable  conversion  of 
the  real  estate.     The  persons  found  by  the  decree  to  be 


392  '  Fox  V.  Pox.  [SOUL 

vested  with  interests  in  the  unsold  land  had  the  equitable 
title  thereto,  and  under  the  reasoning  of  this  court  in  Bis- 
sell  V.  Peirce,  184  111.  60,  Johnson  v.  Filson,  118  id.  219, 
and  Fitch  v.  Miller,  200  id.  170,  a  bill  would  lie  for  par- 
tition and  accounting. 

The  question  as  to  whether  there  was  conversion  under 
this  trust  is  to  be  determined  from  the  terms  and  conditions 
of  the  trust.  We  do  not  think  those  terms,  as  established  in 
this  record,  made  it  imperative  to  sell  the  land.  Ordinarily, 
an  essential  requisite  for  equitable  conversion  is  an  abso- 
lute expression  that  the  land  should  be  sold.  (3  Pomeroy's 
Eq.  Jur. — 3d  ed. — sec.  1159.)  This  sale  was  dependent 
upon  the  agreement  of  certain  parties  as  to  price  and  time. 

As  we  have  seen,  the  time  when  this  trust  should  termi- 
nate, as  set  forth  in  the  answer  of  the  trustee,  rests  upon 
the  uncertain  condition  of  the  agreement  of  the  two  parties 
as  to  the  price.     It  would  necessarily  end  at  the  death  of 
one  of  those  two  parties.     If  they  cannot  agree  it  is  not 
reasonable  to  construe  the  trust  to  mean  that  it  should  con- 
tinue indefinitely.     Furthermore,  there  has  been  the  death 
of  three  of  the  beneficiaries  since  the  trust  was  created,  and 
all  who  were  minors  at  that  time  have  became  of  age.   It 
has  been  held  that  w^here  the  beneficiaries  have  became  of 
age  or  died,  the  trust  will,  under  certain  circumstances,  ex- 
pire.    (28  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 949,  and 
cases  cited.)     If  the  question  of  the  duration  of  the  tnist 
is  doubtful  it  is  proper  for  a  court  to  be  asked  to  construe 
the  trust  on  that  point.     (2  Perry  on  Trusts, — 6th  ed.— 
sec.  920.)     A  trust  will  not  be  continued  merely  for  the 
benefit  of  the  trustee  or  in  order  that  he  may  continue  to 
receive  compensation.      When  the  purposes  of   the  trust 
have  been  fulfilled  and  the  trustee  holds  the  property  on 
a  simple  trust,  the  beneficiaries  having  the  absolute  equi- 
table ownership  of  the  fund  are  entitled  to  have  the  tnist 
terminated.     The  same  rule  applies  if  it  becomes  inipos- 
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sible  to  carry  out  the  trust.  (2  Perry  on  Trusts, — 2d  ed. — 
sec.  920. )  From  everything  shown  in  this  record  we  think 
it  is  clear  that  for  the  benefit  of  all  parties  this  trust  should 
be.  terminated  and  the  subject  matter  divided  among  the 
beneficiaries.  Nothing  has  been  done  by  any  of  the  bene- 
ficiaries that  would  estop  them  from  asking  for  the  ter- 
mination of  the  trust,  and  there  is  no  claim  made  that  it 
would  be  advantageous  to  any  of  them  to  have  it  continued. 
Counsel  for  appellants  further  contend  that  the  finding 
of  the  decree  setting  aside  the  assignment  from  Anna  Stag- 
genborg  (Frommel)  to  W.  F.  Fox  was  not  justified  by  the 
evidence  in  the  record.  It  appears  from  the  evidence  that 
when  this  assignment  was  made  W.  F.  Fox  was  the  only 
one  connected  with  it  that  was  fully  acquainted  with  the 
value  of  that  interest,  and  while  Anna  Frommel  had  attor- 
neys representing  her  who  had  investigated  as  to  the  value 
of  the  property,  it  also  appears  by  the  great  weight  of  the 
evidence  that  she  did  not  know  at  this  time  that  her  aunt, 
Mary  Fox,  had  died  and  that  she  (Anna  Frommel)  was 
entitled  to  receive  a  part  of  her  aunt's  interest.  The  evi- 
dence also  shows  that  she  supposed  the  property  was  being 
sold  to  her  uncle,  Frank  Fox,  that  W.  F.  Fox  was  acting 
for  him,  and  that  Frank  Fox  was  buying  this  interest  for 
the  benefit  of  her  three  children.  In  view  of  the  fact  that 
W.  F.  Fox  was  the  only  attorney  in  the  family  and  had 
been  acting  for  practically  all  of  the  heirs  up  to  this  time, 
we  think  his  relations  with  Anna  Frommel  were  of  such  a 
character  that  it  was  his  duty  to  give  her  full  and  complete 
information  as  to  all  of  the  facts  in  connection  with  her 
interest.  In  our  judgment  the  w^eight  of  the  evidence  is  to 
the  effect  that  at  the  time  she  sold  her  interest  for  $950 
it  was  worth,  as  the  court  found,  at  least  four  times  that 
amount.  W.  F.  Fox,  as  former  attorney  of  the  heirs  of 
Patrick  Fox,  was  not  entirely  incapacitated  from  purchas- 
ing this  interest,  but  the  burden  of  proof  on  this  record 
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was  upon  him  to  show  the  most  perfect  good  faith  on  his 
part  and  that  a  fair  price  was  paid  for  the  interest  pur- 
chased. (Roby  V.  Colehour,  135  111.  300;  Beach  v.  Wil' 
ton,  244  id.  413.)  This  he  did  not  show  and  the  court 
rightly  set  aside  the  assignment. 

Subsequent  to  the  conveyance  by  Anna  Staggenborg  to 
W.  F.  Fox  of  all  her  interest  in  the  estate  she  executed 
another  deed  of  all  her  interest  to  one  McDermott,  and  the 
latter  then  executed  a  deed  of  the  same  property  to  Frank 
Fox,  as  trustee  for  the  three  children  of  Anna  Staggen- 
borg.   The  decree  in  the  trial  court  set  aside  the  assignment 
to  W.  F.  Fox  and  held  that  the  interest  of  Anna  vested  in 
Frank  Fox,  as  trustee  for  said  three  children,  under  the 
deed  from  McDermott,  and  that  Frank  Fox,  as  trustee, 
should  re-pay  to  W.  F.  Fox  the  $950  which  the  latter  had 
paid  to  Anna  Staggenborg  for  her  interest.    In  this  connec- 
tion it  is  urged  by  counsel  for  appellants  that  Frank  Fox's 
interest  as  trustee  for  the  children  of  Anna  Frommel  was 
obtained  by  a  deed  which  vested  him  only  w^ith  a  passive 
or  dry  trust,  with  no  active  duties  to  perform,  and  that  it 
w^ould  be  at  once  executed  by  the  Statute  of  Uses,  so  that 
he  could  not  maintain  an  action  in  relation  to  any  of  the 
property  conveyed.     On  this  record  we  do  not  think  that 
W.  F.  Fox,  or  any  one  of  the  appellants,  is  in  a  position 
to  raise  this  question.    Anna  Frommel's  children  are  made 
parties  to  this  proceeding  and  ask  by  their  guardian  ad  U- 
tcm  that  the  trust  be  declared  to  be  in  Frank  Fox. 

The  trustee  asked  the  court  below  for  the  allowance  of 
$1000  which  she  had  paid  fo  her  brother,  the  appellant 
W.  F.  Fox,  who  had  acted  as  her  attorney  since  the  trust 
was  placed  in  her  hands.  In  distributing  the  funds  which 
had  been  paid  out  by  the  trustee,  in  several  of  the  state- 
ments accompanying  the  check  the  trustee,  through  her  at- 
torney, W.  F.  Fox,  stated  that  $1000  had  been  paid  him 
as  attorney's  fees,  and  no  objections  appear  to  have  been 
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made  by  any  of  the  beneficiaries.  We  do  not  think  the 
doctrine  of  settled  accounts  applies  in  this  case  to  attor- 
ney's fees.  The  evidence  does  not  show  that  any  of  the 
beneficiaries  settled  with  the  trustee  in  full  and  assented  to 
the  attorney's  fees.  There  is  nothing  in  the  written  mem- 
oranda that  we  have  in  this  record  concerning  the  condi- 
tions of  the  trust  that  refers  in  any  way  to  compensation 
to  be  paid  to  the  trustee  or  to  her  attorney.  Frank  Fox 
testified,  that  he  and  the  trustee  and  W.  F.  Fox  were  to 
give  all  their  services  gratis,  and  we  do  not  find  any  con- 
tradiction of  this  statement  in  the  record.  The  decree  of 
the  court  found  that  W.  F.  Fox  was  not  entitled  to  $1000 
attorney's  fees  that  had  been  paid  to  him  and  that  the  trus- 
tee should  account  for  this  amount  to  the  beneficiaries.  The 
decisions  in  this  State  hold  that  a  trustee  is  not  entitled  to 
compensation  for  personal  trouble  and  loss  of  time,  in  the 
absence  of  some  provision  of  the  statutes  or  of  the  instru- 
ment creating  the  trust  allowing  him  compensation.  {Cook 
V.  Gilmore,  133  111.  139;  Buckingham  v.  Morrison,  136  id. 
437;  Gray  v.  Robertson,  174  id.  242.)  This  record  shows 
that  Frank  Fox,  who  has  given  a  great  deal  of  time  to  the 
care  of  this  trust  estate,  has  never  charged  anything  for 
his  time  and  was  not  allowed  any  compensation  by  the  de- 
cree. A  trustee  is  entitled  to  be  allowed  attorney's  fees, 
under  proper  circumstances,  when  it  is  necessary  to  protect 
the  trust  fund.  (Nevitt  v.  Woodburn,  190  111.  283.)  In 
view  of  the  testimony  that  W.  F.  Fox  was  to  serve  as  at- 
torney without  compensation,  we  are  not  disposed  to  dis- 
turb the  decree  of  the  chancellor  on  this  point. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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The  Ilunois  Match  Company,  Defendant  in  Error,  vs. 
The  Chicago,  Rock  Island  and  Pacii^ic  Railway- 
Company,  Plaintiff  in  Error. 

Opinion  filed  June  20,  ipii. 

1.  Evidence — what  question  improper  as  calling  for  concUisicn. 
It  is  error  to  permit  a  witness  to  be  asked  whether  the  manufactur- 
ing company  of  which  he  was  secretary  had  ever  consented  that 
it  should  be  bound  by  the  conditions  expressed  in  a  bill  of  lading 
issued  to  it  for  a  shipment  of  goods,  but  it  is  not  ground  for  re- 
versal, where  the  witness  answers  that  he  had  never,  and  so  far 
as  he  knew  no  other  representative  of  the  company  had  ever,  so 
consented. 

2.  Contracts — shipping  order  and  bill  of  lading  are  to  he  con- 
strued together,  A  shipping  order  entered  on  a  blank  prepared  by 
the  shipper  and  delivered  to  the  carrier,  and  the  bill  of  lading  is- 
sued by  the  carrier  on  receipt  of  the  order,  constitute  one  contract 
and  will  be  construed  together  as  one  instrument  in  arriving  at 
the  intention  of  the  parties. 

3.  Carriers — the  carrier  must  show  that  the  shipper  assented  to 
restriction.  The  rule  that  the  carrier  must  show  that  the  shipper 
assented  to  restrictions  of  liability  in  the  bill  of  lading  applies 
where  the  contract  consists  of  two  instruments  as  well  as  one; 
but  this  does  not  mean  that  there  must  be  a  verbal  contract  in  ad- 
dition to  the  written  one,  but  only  that  the  evidence  must  show  the 
contract  was  understandingly  entered  into  by  the  shipper  and  its 
limitations  assented  to. 

4.  Same — what  does  not  estop  shipper  from  denying  assent  to 
restrictions  in  a  bill  of  lading.  The  fact  that  the  shipping  order 
made  upon  the  shipper's  own  blanks,  and  which  is  a  part  of  the 
contract,  states  that  the  shipment  is  to  be  delivered  by  the  carrier 
"as  per  conditions  of  company's  bill  of  lading,"  does  not  estop  the 
shipper  from  denying  that  it  assented  to  the  conditions  of  the  bill 
of  lading,  even  though  such  would  be  the  rule  in  ordinary  contracts. 

5.  Same — acceptance  of  shipment  by  carrier  is  prima  facie  a 
contract  to  deliver  at  destination.  Acceptance  by  a  carrier  of  a 
consignment  marked  to  a  point  beyond  the  terminus  of  its  line 
constitutes  a  prima  facie  contract  to  carry  and  deliver  safely  to 
the  place  so  marked,  with  all  the  liabilities  and  duties  of  a  common 
carrier;  but  the  carrier  may  limit  its  obligation  of  safe  carriage 
to  its  own  line,  and  if  the  shipper  assents  thereto  he  is  bound. 
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6.  Same — litnitation  in  that  part  of  the  bill  of  lading  constitut- 
ing the  receipt  is  unlawful.  A  limitation  of  the  carrier's  common 
law  liability  to  safely  deliver  property  to  its  destination  is  unlaw- 
ful, under  the  statute,  if  it  is  contained  in  that  part  of  the  bill  of 
lading  constituting  the  receipt  for  the  goods,  but  it  is  not  unlawful 
if  it  is  contained  in  that  part  of  the  bill  of  lading  which  consti- 
tutes the  contract,  if  the  shipper  assents  to  the  restriction. 

7.  Same — restriction  of  common  law  liability  requires  express 
contract.  A  carrier's  common  law  liability  cannot  be  restricted 
merely  by  notice  of  any  limitation,  and  the  carrier  is  bound  to  re- 
ceive and  carry  goods  offered  for  transportation,  subject  to  all  the 
incidents  of  the  employment,  unless  some  exception  from  liability 
is  given  by  express  contract 

8.  Same — whether  a  shipper  assented  to  restriction  is  always 
matter  of  evidence.  There  is  no  presumption  that  a  shipper  in- 
tends to  part  with  any  of  his  legal  rights,  but  if  a  limitation  of 
liability  is  understandingly  assented  to  by  the  shipper  it  will  bind 
him  whether  he  signs  any  agreement  or  not,  and  the  question 
whether  such  restrictions  have  been  assented  to  in  any  particular 
case  is  always  a  matter  of  evidence. 

9.  Same — when  carrier  is  entitled  to  have  evidence  of  shipper^s 
assent  go  to  jury.  Evidence  that  the  shipper  was  engaged  in  an 
extensive  manufacturing  business  and  constantly  shipped  car-load 
lots  to  points  beyond  the  terminus  of  the  carrier;  that  it  used  its 
own  shipping  orders,  directing  shipment  "as  per  conditions"  of 
the  bill  of  lading,  and  that  it  constantly  received  bills  of  lading 
containing  a  limitation  of  safe  carriage  to  the  carrier's  oWn  line, 
raises  an  inference  of  assent  by  the  shipper  to  such  limitation,  and 
the  carrier  is  entitled  to  have  such  evidence  submitted  to  the  jury 
upon  correct  instructions  as  to  the  law. 

10.  Instructions — instructions  should  be  so  drawn  as  to  apply 
to  the  case.  Instructions  should  be  so  drawn  as  to  apply  to  the  case 
to  be  decided  by  the  jury,  but  the  fact  that  t"hey  are  mere  state- 
ments of  rules  of  law  is  not  ground  for  reversal,  provided  they 
are  correct  and  not  misleading  as  applied  to  the  facts  of  the  case, 

11.  Same — if  instructions  lay  down  contradictory  rules  they  are 
misleading.  If  instructions  lay  down  contradictory  rules,  so  that 
the  following  of  one  rule  will  lead  to  a  different  result  from  fol- 
lowing the  other,  the  instructions  are  defective  and  misleading. 

12.  Same — when  instruction  as  to  carrier's  liability  is  incorrect 
as  applied  to  the  case.  An  instruction  which  states  that  the  de- 
fendant carrier  can  only  relieve  itself  from  liability  as  an  insurer 
by  showing  that  the  loss  occurred  by  the  act  of  God  or  the  public 
enemy,  or  by  reason  of  some  failure  or  neglect  of  the  shipper,  or 
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from  the  inherent  nature  of  the  goods,  which  could  not  have  been 
prevented  by  the  exercise  of  ordinary  care  on  the  part  of  the  car- 
rier, is  incorrect,  where  the  loss  occurred  beyond  the  defendant's 
line  and  there  was  a  restriction  of  liability  to  its  own  line  and 
evidence  tending  to  show  assent  thereto  by  thfc  shipper. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — ^lieard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Will  county ;  the  Hon.  A.  O.  Marshall,  Judge, 
presiding. 

J.  Iv.  O'DoNNELL,  T.  F.  Donovan,  and  J.  A.  Bray, 
(Winston,  Payne,  Strawn  &  Shaw,  of  counsel,)  for 
plaintiff  in  error. 

Knox  &  Akin,  for  defendant  in  error. 

Mr.  Justice  CartwrigAt  delivered  the  opinion  of  the 
court : 

On  June  i6,  1904,  the  defendant  in  error,  the  Illinois 
Match  Company,  delivered  to  the  plaintiff  in  error,  the  Chi- 
cago, Rock  Island  and  Pacific  Railway  Company,  a  car-load 
of  matches  consigned  to  John  T.  Huner,  Our  Darling  Sid- 
ing, Queen's  county,  New  York.  The  plaintiff  in  error  de- 
livered the  car  at  Chicago  to  the  Lake  Shore  and  Michi- 
gan Southern  Railway  Company,  which  forwarded  the  car 
to  New  York,  and  in  the  evening  of  June  21,  1904,  the 
matches  were  destroyed  by  fire  while  the  car  was  standing 
on  a  storage  track  of  the  New  York  Central  and  Hudson 
River  Railroad  Company  in  New  York  City.  Defendant 
in  error  sued  the  plaintiff  in  error  in  the  circuit  court  of 
Will  county  for  the  damages  occasioned  by  the  loss  of  the 
matches  and  recovered  a  judgment  of  $1404.71,  which  was 
affirmed  by  the  Appellate  Court  for  the  Second  District. 
The  record  has  been  brought  to  this  court  by  virtue  of  a 
writ  of  certiorari  granted  for  tliat  purpose. 


JDie,  Ml.]      III.  Match  Co.  v.  C.  ,  R.  I.  A  P.  Ry.  Co.      399 

The  only  substantial  defense  interposed  and  the  only 
one  mentioned  or  insisted  upon  in  the  brief  and  argument 
in  this  court  is,  that  there  was  a  special  contract  entered 
into  by  the  parties  which  limited  all  liability  of  the  defend- 
ant to  loss  occurring  upon  its  own  lines.  If  there  was  such 
contract  the  defendant  was  not  liable  for  the  loss,  and  if 
there  was  not,  there  was  no  defense  to  the  suit. 

The  plaintiff  was  a  manufacturer  of  matches  at  Joliet 
and  shipped  them  to  all  parts  of  the  United  States.  Its 
shipments  by  the  defendant's  railroad  and  another  railroad 
at  Joliet  amounted  to  from  one  hundred  to  .one  hundred  and 
fifty  car-loads  a  year,  besides  other  shipments  of  less  than 
car-load  lots.  The  plaintiff  had  sold  and  shipped  matches  to 
John  T.  Huner,  and  in  June,  1904,  he  bought  twenty-five 
car-loads  from  it,  which  were  shipped  as  fast  as  they  were 
manufactured.  The  plaintiff  caused  to  be  printed  and  kept 
for  its  own  use  a  blank  shipping  order,  with  places  for  the 
name  of  the  railroad  company  to  which  the  car  was  deliv- 
ered at  Joliet  and  the  name  and  address  of  the  consignee, 
and  containing  directions  to  deliver  the  car  in  good  order 
without  unnecessary  delay,  "as  per  conditions  of  company's 
bill  of  lading."  After  the  car  in  question  was  loaded,  one 
of  these  shipping  orders,  directed  to  the  defendant  and 
containing  the  name  and  address  of  the  consignee,  was  de- 
livered to  the  defendant.  The  defendant  then  made  and  de- 
livered to  the  plaintiff  a  bill  of  lading,  signed  by  its  agent, 
acknowledging  the  receipt  of  the  car-load  of  matches,  to  be 
delivered  to  the  next  carrier  to  be  carried  to  its  destination, 
and  both  in  that  part  of  the  bill  of  lading  which  constituted 
the  receipt  and  the  subsequent  portion  containing  the  agree- 
ment of  the  defendant,  there  was  a  limitation  of  liability  to 
the  defendant's  own  lines.  It  contained  an  agreement  that 
the  defendant  assumed  no  responsibility  for  the  safe  car- 
riage of  the  matches,  or  for  their  safety,  except  on  its  own 
road.  The  secretary  of  the  plaintiff  testified  that  when  he 
made  out  the  shipping  order  he  did  not  know  what  the 
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conditions  of  the  defendant's  bill  of  lading  were;  that  his 
attention  had  never  been  called  to  the  conditions  in  its  bills 
of  lading  and  that  he  never  read  the  bill  of  lading  for  this 
car.  The  treasurer  and  manager  of  the  plaintiff,  who  re- 
ceived the  bill  of  lading,  testified  that  he  read  only  the  writ- 
ten portions  and  had  never  read  the  other  provisions  and 
conditions  and  did  not  know  until  the  trial  what  they  were, 
and  that  he  never  talked  with  the  defendant  or  any  of  its 
agents  as  to  whether  the  plaintiff  would  be  bound  by  the 
conditions  in  the  bill  of  lading.  The  president  testified  that 
prior  to  the  trial  he  never  read  or  examined  the  form  of 
the  bill  of  lading  and  never  knew  of  the  terms  and  condi- 
tions. There  was  another  general  officer  of  the  plaintiff, 
but  he  had  nothing  to  do  with  shipping  goods.  The  secre- 
tary was  asked  whether  the  plaintiff  ever  assented  or  agreed 
with  the  defendant  that  the  plaintiff  should  be  bound  by 
fhe  conditions  contained  in  the  bill  of  lading,  and  the  court 
overruled  an  objection  to  the  question.  The  ruling  was 
wrong  as  it  called  for  a  mere  conclusion,  but  the  answer 
of  the  witness  was  that,  speaking  as  a  representative  of 
the  company,  he  had  never,  and  so  far  as  he  knew  no 
other  representative  of  the  company  had  ever,  so  consented. 
While  the  answer  was  somewhat  in  the  nature  of  a  conclu- 
sion it  was  a  necessary  one  from  the  testimony  of  that  wit- 
ness and  others  and  would  not  be  ground  for  a  reversal  of 
the  judgment. 

Where  two  written  instruments  are  executed  as  the 
evidence  of  one  transaction,  they  will  be  read  and  consid- 
ered together  as  one  instrument  in  arriving  at  the  intention 
of  the  parties.  (Gardt  v.  Brown,  113  111.  475  ;  Crandall  v. 
Sorg,  198  id.  48;  Gould  v.  Magnolia  Metal  Co,  207  id. 
172;  I  Greenleaf  on  Evidence,  sec.  283.)  Under  that  rule 
the  shipping  order  delivered  by  the  plaintiff  to  defendant 
and  the  bill  of  lading  delivered  by  defendant  to  plaintiff 
constituted  the  contract  between  the  parties  for  the  carriage 
of  the  matches.     (4  Elliott  on  Railroads,  sec.  1424.)    That 
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being  so,  it  is  contended  that  the  plaintiff  was  estopped 
by  the  shipping  order  from  asserting  that  it  did  not  agree 
to  the  conditions  of  the  bill  of  lading.  That  is  true  as  to 
ordinary  contracts,  {Wynkoop  v.  Cowing,  21  111.  570,) 
and  the  general  rule  was  applied  *to  such  contracts  as  this 
in  Black  v.  Wabash,  St.  Louis  and  Pacific  Railway  Co.  1 1 1 
111.  351.  But  that  decision  was  overruled  in  Wabash  Rail- 
road  Co.  v.  Thomas,  222  111.  337,  where  it  was  held  that 
even  if  the  shipper  signs  the  bill  of  lading  containing  limi- 
tations on  the  liability  of  the  carrier,  the  burden  is  still  on 
the  carrier  to  show  by  evidence  aliunde  that  the  restrictions 
or  limitations  of  the  common  law  liability  contained  therein 
were  assented  to  by  the  shipper.  Of  course,  this  does  not 
mean  that  there  must  be  a  verbal  contract  in  addition  to 
the  written  one,  but  means  that  the  evidence  must  show 
that  the  contract  was  understandingly  entered  into  by  the 
shipper  and  its  limitations  assented  to.  If  this  is  the  rule, 
it  must  apply  where  the  contract  consists  of  two  instru- 
ments instead  of  only  one,  and  the  conclusion  whether  this 
contract  was  assented  to  by  the  plaintiff  must  depend  upon 
other  evidence  than  the  writing. 

The  acceptance  by  the  defendant  of  the  car-load  of 
matches  marked  to  a  place  beyond  the  terminus  of  its  line 
constituted  a  prima  facie  contract  to  carry  and  deliver  at 
the  place  so  marked,  wilh  all  the  liabilities  and  duties  of  a 
common  carrier.  (Brie  Railway  Co.  v.  Wilcox,  84  111.  239; 
Chicago  and  Northwestern  Railway  Co.  v.  Simon,  160  id. 
648.)  The  carrier  may  limit  its  obligation  to  carry  goods 
safely  to  its  own  lines  although  they  are  marked  to  a  point 
beyond,  and  if  such  restriction  is  assented  to  by  the  shipper 
it  will  bind  him.  (Brie  Railway  Co.  v.  Wilcox,  supra.) 
The  statute  provides  that  it  shall  not  be  lawful  for  a  carrier 
to  limit  its  common  law  liability  to  safely  deliver  property 
received  by  it  at  the  place  to  which  the  same  is  to  be  trans- 
ported, by  any  stipulation  or  limitation  expressed  in  the  re- 
ceipt given  for  such  property.    The  limitation  contained  in 
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that  part  of  the  bill  of  lading  acknowledging  the  receipt  of 
the  property  was  therefore  in  violation  of  law  and  of  no 
effect,  but  the  common  law  liability  may  be  limited  by  that 
part  of  the  bill  of  lading  which  constitutes  a  contract  if  the 
shipper  assents  to  the  restrictions.     (Chicago  and  North- 
western Railway  Co.  v.  Sitnoh,  supra.)     A  bill  of  lading 
is  both  a  written  acknowledgment  of  the  receipt  of  goods 
and  also  an  agreement  for  a  consideration  to  transport  and 
deliver  the  same  at  the  specified  place  to  a  person  therein 
named,  or  his  order.    It  has  the  two- fold  character  of  a  re- 
ceipt and  an  agreement.     (4  Elliott  on  Railroads,  sec.  1415; 
4  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 510.)     The  com- 
mon law  liability  cannot  be  restricted  merely  by  notice  of 
any  limitation,  and  the  carrier  is  bound  to  receive  and  carry 
goods  offered  for  transportation,  subject  to  all  the  incidents 
of  the  employment,  unless  some  exemption  from  liability  is 
given  by  express  contract.     There  is  no  presumption  that 
the  shipper  intends  to  abandon  any  of  his  legal  rights,  but 
if  a  limitation  of  liability  is  understandingly  assented  to  by 
him  it  will  bind  him  whether  he  signs  any  agreement  or 
not,  and  whether  such  restrictions  have  been  assented  to  in 
a  particular  case  is  always  a  matter  of  evidence.     (IVest- 
em  Transportation  Co,  v.  Newhall,  24  111.  466 ;   Merchants 
Despatch  Transportation  Co.  v.  Theilbar,  86  id.  71;  Bos- 
cowitz  v.  Adams  Express  Co,  93  id!  523.)     In  this  case  the 
plaintiff  was  constantly  shipping  matches  in  car-load  lots, 
and  otherwise,  by  rail  from  Joliet  to  points  beyond  the  lines 
of  the  railroads  and  received  bills  of  lading  from  the  de- 
fendant containing  the  conditions  and  restrictions  of  the 
one  in  question.     It  was  using  shipping  orders  directing 
shipments  "as  per  conditions  of  company's  bill  of  lading." 
Its  officers  testified  that  they  never  read  a  bill  of  lading  and 
did  not  know  its  contents.     The  facts  proved  by  the  de- 
fendant w^ould  raise  a  natural  inference  that  the  plaintiff,      1 
through  its  officers  or  agents,  knew  the  conditions  of  bills  of      ' 
lading  and  by  the  shipping  order  intended  tliat  the  matches 
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should  be  shipped  on  the  conditions  therein  specified  and 
thereby  assented  to  the  limitations  therein  contained.  The 
defendant  had  a  right  to  have  the  evidence  in  its  favor 
submitted  to  the  jury  upon  correct  instructions  as  to  the 
law.  The  court  gave  at  the  request  of  the  plaintiff  thir- 
teen instructions,  and  with  one  exception  they  were  mere 
abstract  statements  of  rules  relating  to  the  duties  and  lia- 
bility of  common  carriers  of  goods  received  for  transporta- 
tion. Instructions  should  be  so  drawn  as  to  apply  to  the 
case  to  be  decided  by  the  jury,  but  if  the  instructions  are 
not  misleading  it  is  not  ground  for  reversal  that  they  are 
mere  statements  of  rules  of  law.  (Chicago  City  Railway 
Co,  v.  Anderson,  193  111.  9.)  These  instructions,  however, 
were  misleading,  both  because  they  ignored  the  real  matter 
in  controversy  and  were  incorrect  as  applied  to  the  case. 
Instruction  5  will  show  the  general  character  of  the  in- 
structions, and  it  is  as  follows : 

"The  court  instructs  the  jury  that  a  common  carrier  is 
an  insurer  for  the  safe  transportation  and  delivery  of  goods 
entrusted  to  it  for  carriage,  and  in  case  of  loss  or  injury 
to  such  goods  it  can  only  relieve  itself  from  liability  as  an 
insurer  by  showing  that  the  loss  or  injury  was  occasioned 
either  by  an  act  of  God  or  the  public  enemy,  or  by  reason 
of  some  neglect  or  failure  of  the  shipper,  or  that  the  loss 
or  injury  resulted  from  the  inherent  nature  of  the  goods, 
which  the  exercise  of  ordinary  care  on  its  part  would  not 
have  prevented." 

If  the  jury  accepted  that  instruction  as  the  law,  a  ver- 
dict for  the  plaintiff  was  inevitable  and  the  defense  was 
wholly  eliminated.  The  jury,  applying  the  instruction  to 
this  case,  would  necessarily  say  that  the  defendant  could 
only  relieve  itself  from  liability  as  an  insurer  by  showing 
that  the  loss  of  the  matches  was  occasioned  either  by  an 
act  of  God  or  the  public  enemy,  or.  by  reason  of  the  neg- 
lect of  the  shipper,  or  that  the  loss  resulted  from  the  in- 
herent nature  of  the  goods,  which  the  exercise  of  ordinary 


404  Kline  v.  Barnes.  QSO  DL 

care  on  its  part  would  not  have  prevented.  Such  instruc- 
tions could  only  be  justified  if  the  defendant  was  not  en- 
titled to  have  its  defense  submitted  to  the  jury  at  all,  and 
could  only  be  sustained  in  a  case  where  the  court  ought  to 
have  directed  a  verdict.  The  court  did  tell  the  jury,  as 
requested  by  the  defendant,  that  if  the  plaintiff  assented  to 
the  conditions  of  the  bill  of  lading  it  could  not  recover 
unless  the  loss  occurred  while  the  goods  were  in  the  de- 
fendant's possession  or  was  caused  by  the  negligence  of  the 
defendant  or  its  servants,  but  that  was  merely  contradicting 
the  instruction  above  quoted;  and  if  instructions  lay  down 
contradictory  rules,  and  following  one  rule  would  lead  to 
a  different  result  than  would  be  arrived  at  by  following 
another,  the  instructions  are  defective  and  misleading.  Gil- 
more  V.  Fuller,  198  111.  130;  Cleveland,  Cincinnati,  Chi- 
cago and  St.  Louis  Railway  Co,  v.  Best,  169  id.  301. 

The  judgments  of  the  Appellate  Court  and  circuit  court 
are  reversed  and  the  cause  is  remanded  to  the  circuit  court. 

Reversed  and  remanded. 


John  W.  Kline  et  al.  Appellants,  vs.  Charlotte  L. 

Barnes  et  al.  Appellees. 

Opinion  Hied  June  20,  ipii. 

I.  Constitutional  law — doubts  as  to  constitutionality  of  stat- 
ute arc  resolved  in  its  favor.  All  doubts  or  uncertainties  as  to  tlic 
constitutionality  of  an  act  must  be  resolved  in  its  favor. 

.  2.  Same — provision  for  an  appeal  is  germane  to  act  concerning 
jurisdiction  of  court.  A  provision  for  an  appeal  or  writ  of  error 
is  germane  to  and  within  the  title  of  an  act  conferring  jurisdic- 
tion upon  a  court. 

3.  Same — section  3  of  act  of  ipop,  giving  circuit  courts  con- 
current jurisdiction  in  drainage  cases,  is  valid.  Section  3  of  the 
act  of  1909,  (Laws  of  1909,  p.  171,)  giving  circuit  courts  concur- 
rent jurisdiction  v/hh  county  courts  in  drainage  proceedings,  is 
not  invalid  because  it  provides  for  an  appeal  to  die  Supreme  Court 
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whereas  no  mention  is  made  of  such  appeal  in  the  title,  as  the 
provision  for  an  appeal  is  germane  to  and  within  the  title. 

4.  Drainage — dissolution  of  district  is  within  the  act  of  ipog. 
The  act  of  1909,  conferring  upon  circuit  courts  concurrent  juris- 
diction with  county  courts  in  drainage  proceedings,  was  intended 
to,  and  does,  embrace  proceedings  for  the  dissolution  of  drainage 
districts  under  the  act  of  1889. 

5.  Same — appeal  from  order  of  county  court  denying  petition 
to  dissolve  district  lies  to  Supreme  Court,  Under  .the  act  of  1909 
an  appeal  from  an  order  of  the  county  court  denying  a  petition  to 
dissolve  a  drainage  district  lies  to  the  Supreme  Court,  and  the  cir- 
cuit court  has  no  jurisdiction  to  entertain  such  appeal.  {Myers 
V.  Newcomb  Drainage  District,  245  111.  140,  explained.) 

Appeal  from  the  Circuit  Court  of  Logan  county;   the 
Hon.  T.  M.  Harris,  Judge,  presiding. 

S.  L.  Wallace,  Donald  McCormick,  Peter  Murphy, 
and  Humphrey  &  Anderson,  for  appellants. 

King  &  Miller,  and  Beach  &  Trapp,  for  appellees. 

Mr.  Justice  Farmer  delivered  tlie  opinion  of  the  court : 

Appellants,  John  W.  Kline  and  E.  W.  Bates,  were  two 
of  a  large  number  of  persons  who  signed  and  presented  to 
the  county  court  of  Logan  county  a  petition  for  tlie  disso- 
lution of  the  Salt  Creek  Special  Drainage  District,  in  said 
Logani  county.  The  petition  for  dissolution  of  the  district 
was  filed  under  the  provisions  of  the  act  of  June  4,  1889, 
which  gives  the  county  court  jurisdiction  to  dissolve  a  drain- 
age district  upon  a  petition  signed  by  not  less  than  •four- 
fifths  of  the  adult  land  owners  who  own  not  less  than 
three-fourths  in  area  of  the  land  assessed,  upon  due  notice 
being  given  as  required  by  the  act.  A  hearing  was  had 
upon  the  petition,  and  at  the  December  term  of  the  county 
court  a  judgment  was  entered  denying  the  petition  and 
dismissing  the  same.  Kline  and  Bates,  two  of  the  petition- 
ers, appealed  from  the  judgment  of  the  county  court  to  the 
circuit  court  of  Logan  county.     In  the  circuit  court  appel- 
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lees  moved  to  dismiss  the  appeal  on  the  ground  that  the 
circuit  court  had  no  jurisdiction  to  entertain  the  appeal  and 
that  it  should  have  been  prosecuted  directly  to  the  Supreme 
Court.  The  circuit  court  sustained  the  motion  and  (Jjs- 
missed  the  appeal.  From  that  judgment  Kline  and  Bates 
have  prosecuted  an  appeal  to  this  court. 

If  the  circuit  court  had  no  jurisdiction  to  entertain  the 
appeal  the  judgment  of  that  court  was  right  and  must  be 
affirmed.  By  an  act  of  the  legislature  approved  and  in 
force  June  5,  1909,  entitled  "An  act  to  give  circuit  courts 
of  this  State,  and  the'^  superior  courts  of  Cook  county,  in 
term  time,  and  judges  thereof  in  vacation,  concurrent  ju- 
risdiction with  the  county  courts,  in  all  matters  pertaining 
to  the  organization  of  farm  drainage  districts,  and  farm 
drainage  and  levee  districts,  and  the  operation  thereof,  and 
to  [repeal]  all  acts  in  conflict  herewith,"  (Laws  of  1909, 
p.  171,)  circuit  courts  and  the  superior  courts  of  Cook 
county  were  given  concurrent  jurisdiction  with  county 
courts  "in  all  matters  pertaining  to  the  organization  of  fann 
drainage  districts,  and  farm  drainage  and  levee  districts, 
and  the  operation  thereof;  and  when  proceedings  under 
this  act  are  pending  in  the  circuit  court,  such  court  shall 
have  power  to  make  all  necessary  orders  affecting  the  dis- 
trict or  its  officers  as  fully  as  is  now  vested  in  the  county 
courts,"  and  it  is  made  the  duty  of  the  clerk  of  the  circuit 
court  to  perform  the  same  acts  required  of  the  clerk  of 
the  county  court  when  the  proceedings  are  pending  in  the 
county  court.  Section  3  of  the  act  is  as  follows :  "Appeals 
may  be  taken  from  the  final  orders,  judgments  and  decrees 
from  either  of  the  county  or  circuit  courts  to  the  Supreme 
Court."  If  that  act  is  a  valid  act,  then  it  is  clear  the  cir- 
cuit court  had  no  jurisdiction  to  entertain  the  appeal  and 
it  should  have  been  prosecuted  from  the  county  court  di- 
rectly to  this  court. 

Appellants  say  it  is  doubtful  whether  the  third  section 
of  the  act  is  constitutional,  in  that  it  provides  for  appeals 
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to  the  Supreme  Court,  which  subject  is  not  mentioned  or 
referred  to  in  the  title  of  the  act.  The  rule  is  that  all 
doubts  or  uncertainties  as  to  the  constitutionality  of  an  act 
must  be  resolved  in  favor  of  its  validity.  {Claffy  v.  Chi- 
cago Dock  Co.  249  111.  210.)  But  we  do  not  consider  the 
validity  of  section  3  even  doubtful.  It  is  germane  to  the 
subject  expressed  in  the  title.  {Fleischman  v.  Walker,  91 
111.  318.)  The  Appellate  Court  act  is  entitled  "An  act  to 
establish  Appellate  Courts/'  but  it  contains  provisions  for 
appeals  to  the  Supreme  Court.  The  Municipal  Court  act  of 
the  city  of  Chicago  is  entitled  "An  act  in  relation  to  a  mu- 
nicipal court  in  the  city  of  Chicago,"  and  contains  provi- 
sions for  appeals  to  and  writs  of  error  from  the  Appellate 
and  Supreme  Courts.  Such  provisions  are  necessary  for 
the  accomplishment  of  the  legislative  purpose,  and  do  not 
violate  the  constitutional  provision  that  no  act  shall  em- 
brace more  than  one  subject,  and  that  shall  be  expressed  in 
the  title.  "An  act  may  contain  many  provisions  and  de- 
tails for  the  accomplishment  of  the  legislative  purpose,  and 
if  they  legitimately  tend  to  effectuate  that  object  the  act  is 
not  contrary  to  the  constitutional  provision."  People  v. 
Mc Bride,  234  111.  146. 

It  is  further  contended  by  appellants  that  the  act  of 
1909  does  not  confer  upon  circuit  courts  concurrent  juris- 
diction with  county  courts  in  proceedings  for  the  dissolu- 
tion of  drainage  districts,  and  that  appeals  from  orders  in 
that  class  of  proceedings  are  not  governed  by  the  act  of 
1909.  We  are  of  opinion  said  act  was  intended  to  be,  and 
is,  broad  enough  to  include  proceedings  for  the  dissolution 
of  drainage  districts.  In  Beatty  v.  Zimmerman,  249  111. 
180,  this  court  entertained  an  appeal  direct  from  the  county 
court  from  a  judgment  of  said  court  dismissing  a  petition 
to  dissolve  a  drainage  district,  and  in  Boston  v.  Kickapoo 
Drainage  District,  244  111.  577,  we  entertained  a  writ  of 
error  to  review  a  judgment  of  the  county  court  rendered 
October  i,  1909,  denying  a  petition,  filed  under  the  provi- 
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sions  of  section  44  of  the  Levee  act,  to  abandon  and  abol- 
ish a  district  While  it  is  not  so  stated  in  Myers  v.  Com- 
missioners  of  Newcomb  Special  Drainage  District,  245  III 
140,  the  fact  is,  in  that  case  the  judgment  the  writ  of  er- 
ror was  sued  out  to  review  was  rendered  before  the  passage 
of  the  act  of  1909. 

In  our  opinion  the  circuit  court  properly  dismissed  tlie 
appeal,  and  its  judgment  is  affirmed. 

Judgment  aJRrmed. 


Amanda  J.  Hill,  Appellant,  vs,  Julia  I.  Kreiger  et  al 

Appellees. 

Opinion  Hied  June  20,  ipii. 

1.  Deeds — no  particular  form  is  essential  to  constitute  delivery. 
While  delivery  and  acceptance  are  essential  to  render  a  deed  oper- 
ative as  a  conveyance,  no  particular  form  or  ceremony  is  required. 

2.  Same — delivery  may  he  by  acts  or  words,  or  both.  A  deliv- 
ery may  be  by  acts  without  words  or  words  without  acts,  or  by 
both  acts  and  words,  and  anything  which  clearly  manifests  the 
intention  of  the  grantor  that  the  deed  shall  presently  become  op- 
erative and  effectual,  that  he  loses  control  over  it  and  the  grantee 
is  to  become  possessed  of  the  estate,  constitutes  sufficient  delivery. 

3.  Same — intention  with  which  acts  are  done  is  the  test.  The 
test  in  each  case  is  the  intention  with  which  the  act  or  acts  relied 
on  as  the  equivalent  or  substitute  for  a  formal  delivery  were  done, 
and  each  case  must  therefore  be  judged  by  its  own  circumstances, 

4.  Same — what  is  essential  in  case  of  ordinary  deed  of  bargain 
and  sale.  In  the  case  of  an  ordinary  deed  of  bargain  and  sale  it 
is  indispensable,  whatever  means  may  be  adopted  to  accomplish 
delivery,  that  the  deed  pass  beyond  the  control  and  dominion  of 
the  grantor,  and  there  must  also,  in  such  case,  be  an  acceptance 
by  the  grantee,  and  the  mere  recording  of  a  deed  of  bargain  and 
sale  without  the  grantec*s  consent  does  not  constitute  either  de- 
livery or  acceptance. 

5.  Same — law  presumes  more  in  favor  of  delivery  of  voluntary 
conveyance.  A  deed  of  voluntary  settlement,  if  fairly  made,  is 
binding  upon  the  grantor  unless  there  is  clear  proof  that  he  never 
parted  with  or  intended  to  part  with  the  possession  of  the  deed, 
and  the  deed  will  be  regarded  as  delivered  although  he  retains  it, 
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unless  there  are  other  circumstances  to  show  that  it  was  not  in- 
tended to  be  absolute. 

6.  Same — acceptance  by  grantee  is  presumed  in  case  of  volun- 
tary conveyance.  If  the  grantee  knows  of  the  execution  of  a  vol- 
untary conveyance  an  acceptance  will  be  presumed,  in  the  absence 
of  other  proof,  on  account  of  the  beneficial  nature  of  the  gift. 

7.  Same — actual  delivery  to  and  acceptance  by  infant  grantee 
in  voluntary  conveyance  is  unnecessary.  In  case  of  a  voluntary 
conveyance  to  an  infant  grantee  actual  delivery  and  acceptance  is 
unnecessary,  nor  is  it  necessary  that  the  infant  have  knowledge 
of  the  conveyance;  and  it  is  the  duty  of  the  court  to  declare  an 
acceptance  for  him  where  the  conveyance  is  beneficial. 

8.  Same — recording  of  voluntary  conveyance  to  infant  grantee 
is  prima  facie  evidence  of  delivery.  In  case  of  a  deed  of  volun- 
tary settlement  the  intention  of  the  grantor  to  presently  vest  title 
in  the  grantee  is  of  more  importance  than  the  manual  possession 
of  the  deed,  and  in  the  case  of  an  infant  grantee  the  recording  of 
the  deed  by  the  grantor,  or  at  his  direction,  is  prima  facie  evidence 
of  a  delivery. 

9.  Same — grantor's  retention  of  deed  not  inconsistent  with  de- 
livery where  life  estate  is  reserved.  Where  the  grantor  reserves 
a  life  estate  in  the  property  and  its  possession  and  control,  the  re- 
tention of  the  deed  by  him  is  not  inconsistent  with  the  idea  that 
delivery  was  intended  and  that  the  deed  is  presently  operative  as  a 
conveyance  of  the  future  estate,  which  is  to  vest  in  possession  at 
the  termination  of  the  life  estate.  ; 

10.  Same — 7vhen  deed  is  operative.  A  voluntary  conveyance 
of  land  to  the  grantor's  daughter  and  her  minor  children,  which 
is  subject  to  the  dower  of  the  grantor's  wife  and  provides  that 
possession  shall  be  given  at  his  death,  is  operative  as  a  conveyance 
even  though  the  grantor  refused  to  deliver  the  deed  after  it  was 
recorded  but  kept  it  in  his  possession  until  a  few  days  before  his 
death,  when  he  gave  it,  with  other  papers,  to  his  sons,  where  the 
evidence  shows  he  regarded  the  conveyance  as  operative  and  be- 
lieved the  title  had  passed  beyond  his  control. 

11.  Same — effect  of  possession  and  payment  of  taxes  by  gran- 
tor, who  has  a  life  estate.  Where  the  grantor  in  a  deed  of  volun- 
tary settlement  reserves  a  life  estate,  his  possession  of  the  deed 
and  his  possession  of  the  property  and  payment  of  taxes  are  ref- 
erable to  the  life  estate  and  are  not  inconsistent  with  the  title  of 
the  grantees. 

Appeal  from  the  Circuit  Court  of  Christian  county; 
the  Hon.  A.  M.  Rose,  Judge,  presiding. 
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HoGAN  &  Wai<i,ace,  for  appellant. 

J.  A.  Merry,  and  Frank  P.  Drennan,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  tlie 
court : 

Delivery  of  a  deed  by  the  grantor,  and  acceptance  by 
the  grantee,  is  essential  to  constitute  a  conveyance.  {Wig- 
gins  V.  Liisk,  12  111.  132;  Kingsbury  v.  Burnside,  58  id. 
310;  Moore  v.  Flynn,  135  id.  74;  Sullivan  v.  Eddy,^is^ 
id.  199.)  The  appellant,  Amanda  J.  Hill,  relying  upon 
that  rule  of  law  and  claiming  that  a  deed  made  by  her 
father  to  her  and  her  four  minor  children  was  inoperative 
to  convey  title  for  want  of  delivery,  filed  her  bill  in  tlie 
circuit  court  of  Christian  county  against  the  appellees,  her 
said  children,  Julia  Irene  Kreiger,  Dora  Belle  Scott,  Charles 
Wilbur  Parish  and  Herschel  Orren  Parish,  asking  the  court 
to  set  aside  the  deed  as  a  cloud  upon  the  title  which  she 
claimed  by  inheritance  from  her  father  and  a  conveyance 
from  his  other  heirs-at-law.  Julia  Irene  Kreiger  answered 
the  bill,  and  the  other  defendants,  who  were  still  minors, 
answered  by  a  guardian  ad  litem.  The  court  heard  the 
evidence,  which  established  the  following  facts: 

On  November  10,  1906,  when  the  deed  was  made,  An- 
drew L.  Augur  was  the  owner  of  much  land  and  other 
property  in  Christian  county,  and  had  four  children,  John 
W.  Augur,  Calvin  L.  Augur,  Mary  L.  Butcher  and  com- 
plainant, who  was  then  the  wife  of  Charles  Parish.  An- 
drew L.  Augur  had  given  to  each  o^  his  children  a  gift  of 
$8000  in  money  and  determined  to  also  make  a  gift  of  land 
to  each  of  them.  Accordingly  he  made  four  deeds,  each 
for  120  acres  of  land,  one  to  John  W.  Augur,  one  to  Cal- 
vin L.  Augur,  one  to  Mary  L.  Butcher  and  the  fourth  to 
the  complainant  and  her  four  children,  Julia  Irene  Parish, 
Dora  Belle  Parish,  Charles  Wilbur  Parish  and  Herschel 
Orren   Parish,  as  tenants   in  common.     The  deeds  were 
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made  subject  to  the  dower  of  the  grantor's  wife,  Emily  Au- 
g^r,  and  provided  that  possession  was  to  be  given  at  his 
death.  The  two  sons  were  present  and  the  deeds  were 
written  by  one  of  them.  The  grantor  directed  the  deeds  to 
be  sent  to  the  recorder  and  recorded,  and  upon  a  suggestion 
that  they  should  be  delivered  to  the  grantees  he  refused  and 
ordered  them  returned  to  him,  but  he  gave  no  reason  for 
retaining  possession  of  them.  He  said  that  he  had  the  deed 
to  the  complainant  and  her  children  made  in  that  way  so 
that  the  complainant's  husband,  Charles  Parish,  could  not 
induce  her  to  mortgage  the  land,  and  that  it  would  have 
been  all  right  for  her  to  have  had  the  land  except  for  that 
reason.  The  complainant  knew  of  the  making  of  the  deed 
to  her  and  her  children  a  few  days  after  it  was  made,  and 
her  father  then  told  her  that  he  had  done  something  that 
he  did  not  want  to  do,  and  that  the  reason  why  he  did  it 
was  that  he  did  not  want  her  husband  to  mortgage  the  land. 
Charles  Parish  afterward  died,  and  the  complainant  then 
tried  to  induce  her  father  to  make  a  deed  direct  to  her.  In 
the  summer  of  1909  she  had  a  deed  prepared  and  tried  to 
persuade  him  to  sign  it,  but  he  refused,  saying  that  he  did 
not  want  to  change  it;  that  he  did  not  have  his  business 
fixed  the  way  he  wanted  it  but  he  would  not  re-fix  it.  He 
was  told  the  deeds  were  not  good  unless  delivered  to  the 
grantees,  but  he  said  he  thought  they  were  good  enough; 
that  he  thought  he  could  not  sign  the  new  deed;  that  he 
would  do  it  in  a  minute  if  he  thought  he  could,  but  he 
thought  it  would  not  stand,  and  that  he  had  already  con- 
veyed the  land.  Andrew  L.  Augur  retained  possession  of 
the  premises,  had  control  of  them  and  paid  the  taxes  until 
his  death,  which  occurred  on  August  15,  1909.  A  few 
days  before  his  death  his  sons  took  his  papers  with  his  con- 
sent, and  the  deeds  were  found  among  the  papers.  He  left 
Emily  Augur,  his  widow,  and  his  four  children  his  only 
heirs-at-law.  Emily  Augur,  the  widow,  afterward  died, 
and  the  complainant  was  married  a  second  time  and  her 
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name  is  now  Amanda  J.  Hill.  After  the  death  of  com- 
plainant's father  the  deed  to  her  and  her  children  was  of- 
fered to  her,  and  she  at  first  refused  to  take  it  but  was 
persuaded  to  do  so.  The  heirs  then  exchanged  deeds  be- 
tween themselves  to  render  effective  the  deeds  to  Calvin  L 
Augur,  John  W.  Augur  and  Mary  L.  Butcher,  and  those 
persons  conveyed  to  the  complainant  all  their  interest,  as 
heirs-at-law  of  their  father,  in  the  120  acres  described  in 
the  deed  in  question.  When  the.  deed  was  made  Julia  Irene 
was  sixteen  years  old,  Dora  Belle  was  fourteen,  Charles 
Wilbur  was  five  and  Herschel  Orren  was  two.  Julia  Irene 
attained  her  majority  and  was  married,  and  her  name  is 
Julia  Irene  Kreiger.  Dora  Belle  w-as  married  to  one  Scott, 
and  reached  the  age  of  eighteen  years  during  the  pend- 
ency of  the  suit.  The  court  dismissed  the  bill  for  want  of 
equity,  and  the  complainant  appealed. 

While  delivery  and  acceptance  are  essential  to  render  a 
deed  operative  as  a  conveyance,  no  particular  form  or  cere- 
mony is  required.  A  delivery  may  be  by  acts  without 
words  or  words  witliout  acts,  or  both,  and  anything  which 
clearly  manifests  the  intention  of  the  grantor  that  a  deed 
shall  presently  become  operative  and  effectual,  that  he  loses 
control  over  it  and  the  grantee  is  to  become  possessed  of 
the  estate,  constitutes  a  sufficient  delivery.  The  test  in  each 
case  is  the  intention  with  which  the  act  or  acts  relied  on 
as  the  equivalent  or  substitute  for  a  formal  delivery  were 
done,  and  each  case  must  therefore  be  judged  by  its  facts 
and  circumstances.  The  necessity  of  so  doing  and  the 
varying  conclusions  drawn  from  different  states  of  facts 
led  Mr.  Justice  Mulkey,  in  the  case  of  Weber  v.  Christen, 
121  111.  91,  to  regard  it  as  difficult  to  fully  harmonize  the 
decisions  on  any  well  recognized  principle.  That  is  true 
in  the  sense  that  no  two  states  of  circumstances  are  exactly 
alike,  but  certain  principles  upon  which  the  conclusion  must 
rest  in  each  case  are  well  established.  In  the  same  case  it 
was  said  that  in  the  case  of  an  adult  grantee  the  acknowl- 
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edging  and  recording  of  a  deed  without  his  knowledge  or 
consent  would  not,  of  itself,  amount  to  a  delivery,  but  if, 
from  all  the  circumstances,  it  appears  that  the  grantor  by 
his  acts  intended  to  give  effect  and  operation  to  the  deed 
and  relinquish  all  power  and  control  over  it,  such  acts  would 
amount  to  a  delivery.  It  may  appear  from  the  facts  and 
circumstances  that  the  grantor,  in  delivering  a  deed  to  a 
recorder  to  be  placed  on  record,  intended  to  part  with  his 
title  and  that  he  delivered  it  for  the  benefit  of  the  grantee, 
while  under  other  circumstances  no  such  presumption  would 
arise.  In  the  case  of  an  ordinary  deed  of  bargain  and  sale 
it  is  indispensable,  whatever  means  may  be  adopted  to  ac- 
complish its  delivery,  that  the  deed  passes  beyond  the  domin- 
ion and  control  of  the  grantor,  since  both  the  grantor  and 
the  grantee  cannot  have  control  of  the  deed  at  the  same 
time.  (Provart  v.  Harris,  150  111.  40.)  There  must  also 
be  an  acceptance  of  the  conveyance  by  the  grantee,  and 
where  the  facts  do  not  show  an  actual  acceptance  nor  jus- 
tify a  presumption  of  law  that  the  deed  has  been  accepted, 
the  title  does  not  pass.  Accordingly  it  is  held  that  the  re- 
cording of  such  a  deed  by  the  grantor  without  the  knowl-  • 
edge  and  consent  of  the  grantee  does  not  constitute  either 
a  delivery  or  acceptance.  {Brown  v.  Br  own,  167  111.  631 ; 
Dagley  v.  Black,  197  id.  53.)  Under  some  circumstances 
Ihe  recording  of  a  deed  may  afford  prima  facie  evidence 
of  delivery  and  acceptance,  but  if  the  deed  creates  any  lia- 
bility against  the  grantee  or  imposes  any  obligation  upon 
him  an  acceptance  cannot  rest  upon  any  presumption  but 
the  acceptance  must  be  of  an  affirmative  character.  Thomp- 
son V.  Dearborn,  107  111.  87. 

The  deeds  made  by  Andrew  L.  Augur  were  voluntary 
settlements  upon  the  grantees,  and  in  such  cases  the  law 
presumes  much  more  in  favor  of  a  delivery  than  it  does  in 
ordinary  business  transactions.  Such  a  settlement,  when 
fairly  made,  is  binding  on  the  grantor,  unless  there  be  clear 
and  decisive  proof  that  he  never  parted  or  intended  to  part 
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with  the  possession  of  the  deed,  and  it  will  be  regarded  as 
delivered  although  he  retains  it,  unless  there  are  other  cir- 
cumstances to  show  that  it  was  not  intended  to  be  absolute. 
{Otis  V.  Beckwith,  49  111.  121 ;  Cline  v.  Jones,  iii  id.  563; 
Shults  v.  Shults,  159  id.  654;  Brady  v.  Huber,  197  id.  291; 
Cr  eight  on  v.  Roe,  218  id.  619.)     The  rule  in  such  cases 
results  from  the  presumed  intention  of  the  grantor  to  make 
his  act  effectual,  the  relation  of  the  parties  to  each  other 
and  the  trust  and  confidence  reposed.    If  the  grantee  knows 
of  the  conveyance  an  acceptance  will  also  be  presumed,  in 
the  absence  of  other  proof,  on  account  of  the  beneficial  na- 
ture of  the  gifti     It  would  naturally  be  inferred  that  one 
would  consent  to  and  accept  a  conveyance  for  his  benefit. 
The  law  adds  other  presumptions  where  a  voluntary  con- 
veyance is  made  to  an  infant  or  one  under  some  disability. 
The  actual  delivery  to  and  acceptance  by  such  a  grantee  is 
never  necessary.    An  infant  is  incapable  of  doing  any  act 
in  regard  to  a  deed  which  he  may  not  avoid  on  reaching  his 
majority,  and  it  was  not  unnatural  for  one  sustaining  the 
relation  which  existed  between  Andrew  L.  Augur  and  the 
infant  children  of  his  daughter  to  preserve  the  deed  for 
them.     {Master son  v.  Cheek,  23  111.  72;  Hayes  v.  Boylattf 
141  id.  400;    Wilenoti  v.  Handlon,  207  id.  104;    Abranis 
V.  Beale,  224  id.  496.)     As  an  infant  or  one  under  disabil- 
ity is  incapable  of  making  any  formal  and  valid  acceptance 
his  knowledge  of  the  conveyance  is  not  necessary,  and  it 
is  the  duty  of  the  court  to  declare  an  acceptance  for  him 
where  the  conveyance  is  beneficial.    The  grantor's  intention 
to  presently  vest  title  in  the  grantee  in  the  case  of  a  volun- 
tary settlement  is  regarded  as  of  more  importance  than  the 
mere  manual  possession  of  the  deed,  and  in  the  case  of  a 
conveyance  to  an  infant  the  recording  of  a  deed  by  the 
grantor  or  by  his  direction  is  prima  facie  evidence  of  a  de- 
livery.   Blankenship  v.  Hall,  233  111.  116. 

Where  the  grantor  reserves  a  life  estate  in  the  property 
and  its  possession  and  control,  the  retention  of  tlie  deed  is 
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not  inconsistent  with  the  idea  that  delivery  was  intended 
and  that  the  deed  is  operative.  (Valter  v.  Blavka,  195  111. 
610.)  Such  a  reservation  raises  a  presumption  that  the 
deed  is  intended  to  operate  immediately  as  a  conveyance  of 
the  future  estate  which  is  to  vest  in  possession  at  the  termi- 
nation  of  the  life  estate,  since  there  would  be  no  object  in 
reserving  a  life  estate  if  the  deed  was  not  to  be  effectual 
as  a  conveyance  or  was  retained  to  prevent  its  taking  effect 
until  the  death  of  the  grantor.  Baker  v.  Hall,  214  111.  364; 
Riegel  v.  Riegel,  243  id.  626. 

The  deed  in  question  was  made  by  Andrew  L.  Augur 
to  his  daughter  and  her  four  infant  children  as  a  voluntary 
conveyance  and  is  governed  by  the  rules  applicable  to  deeds 
of  that  kind.  The  infant  grantees  were  grandchildren  of 
the  grantor,  and  the  presumption  would  be  that  his  posses- 
sion of  the  deed  was  for  their  benefit  even  if  he  had  not 
retained  a  life  estate.  The  grantor  reserved  a  life  estate 
and  unquestionably  intended  the  deed  to  become  operative 
at  once  as  a  conveyance  of  the  future  estate,  subject  to  the 
dower  of  his  widow,  if  she  should  survive  him.  The  pos- 
session of  the  deed  by  the  grantor,  who  had  a  life  estate 
in  the  property,  was  not  inconsistent  with  thd  title  of  the 
grantees  in  the  deed,  and  his  possession  and  payments  of 
taxes  are  referable  to  such  life  estate.  The  grantor  be- 
lieved and  understood  that  the  title  had  passed  beyond  his 
control  and  that  he  had  conveyed  the  property  to  the  com- 
plainant and  her  minor  children.  His  intention  was  clearly 
proved,  and  the  necessary  conclusion  is  that  the  recording 
of  the  deed  was  intended  as  a  delivery  for  the  benefit  of 
the  grantees.  The  complainant  w-as  not  entitled  to  have 
the  deed  set  aside,  and  the  decree  of  the  court  is  right  and 

is  affirmed.  -.  /r        , 

Decree  amrmed. 
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The  Walter  Cabinet  Company,  Plaintiff  in  Error,  vs. 
Samuel  A,  Russell  et  al.  Defendants  in  Error. 

Opinion  filed  June  20,  ipii. 

1.  Practice — when  filing  affidavit  and  claim  of  set-off  in  the 
municipal  court  is  unauthorised.  Under  the  rules  of  the  municipal 
court  of  Chicago  a  defendant  in  a  case  of  the  fourth  class  must 
file  his  affidavit  and  claim  of  set-off  with  his  appearance  unless  the 
court  extends  the  time  for  filing  it,  and  if  he  files  the  affidavit 
and  claim  without  complying  with  the  rule,  neither  the  court  nor 
the  plaintiff  is  required  to  notice  tliem  in  any  way. 

2.  Same — when  plaintiff  in  municipal  court  is  not  in  default  for 
want  of  affidavit  of  merits  of  defense.  Under  the  rules  of  the  mu- 
nicipal court  of  Chicago  a  plaintiff  is  required  to  file  an  affidavit 
of  merits  of  defense  to  a  claim  of  set-off  within  such  time  as  the 
court  may  order,  and  he  is  therefore  not  in  default  for  want  of 
such  affidavit  before  the  court  has  made  an  order  fixing  the  time 
for  filing  it. 

3.  Same — effect  of  denial  of  a  motion  to  strike  claim  of  set-ofr 
from  files.  The  denial  of  a  motion  by  the  plaintiff  to  strike  de- 
fendant's affidavit  and  claim  of  set-off  from  the  files  because  they 
were  not  filed  with  his  appearance  or  by  any  leave  of  court  is 
equivalent  to  an  order  then  made  extending  the  time  for  filing 
such  affidavit  and  claim  and  is  within  the  discretion  of  the  court, 

4.  Same — court  has  no  power  to  enter  judgment  tvithout  hear- 
ing because  party  is  in  contempt.  There  is  no  statute  authorizing 
a  court,  because  a  plaintiff  has  refused  to  obey  an  order  to  produce 
books,  to  strike  his  pleadings  from  the  files  and  enter  a  judgment 
for  the  defendant  for  the  full  amount  of  his  claim  of  set-off  with- 
out any  proof  whatever. 

5.  Constitutional  law — constitution  requires  inquiry  before 
judgment.  The  constitutional  guaranty  of  due  process  of  law, 
without  which  no  person  may  be  deprived  of  his  property,  requires 
inquiry  before  judgment  and  hearing  before  condemnation;  and 
while  the  contumacy  of  a  party  in  disobeying  an  order  of  the  coun 
may  justify  his  punishment  for  contempt,  it  does  not  justify  de- 
priving him  of  his  civil  rights  or  taking  his  property  and  giving 
it  to  another. 

6.  Evidence — purpose  of  section  p  of  Evidence  act,  conccmi^ 
order  to  produce  books  and  papers.  Section  9  of  the  Evidence  act, 
authorizing  a  court  to  enter  orders  to  produce  books  and  writings 
in  a  party's  possession,  provides  a  summary  way  of  obtaining 
written  evidence  pertinent  to  the  issue,  but  such  power  cannot  be 
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used  to  procure  a  general  investigation  of  the  accounts  or  busi- 
ness of  a  party  or  of  any  transaction  not  material  to  the  issue. 

7.  Same — when  an  order  requiring  plaintiff  to  produce  books  is 
unauthorised.  An  order  requiring  the  plaintiff  in  a  fourth-class 
case  in  the  municipal  court  of  Chicago  to  produce  certain  books 
and  writings  is  unauthorized,  where  the  evidence  contained  there- 
in is  pertinent  only  as  to  the  defendant's  claim  of  set-off,  which 
at  the  time  was  not  an  issue  in  the  case  because  the  affidavit  and 
claim,  having  been  filed  without  leave  and  without  authority  of 
law,  could  not  lawfully  be  considered  by  the  court. 

8.  Same — court  cannot  create  any  presumption  of  fact  where 
party  refuses  to  produce  hooks.  It  is  the  province  of  the  legisla- 
ture to  prescribe  rules  of  evidence,  and  it  is  not  within  the  power 
of  the  court,  in  the  absence  of  any  statute,  to  create  a  presump- 
tion of  fact  that  the  books  which  a  party  refuses  to  produce  would, 
if  produced,  present  evidence  against  him,  and  on  the  strength  of 
such  presumption  strike  his  pleadings  from  the  files  and  enter 
judgment  for  the  opposite  party's  claim  without  any  proof. 

9.  Courts — issues  in  the  municipal  court  cannot  he  enlarged  by 
oral  claims  or  affidavits.  While  the  Municipal  Court  act  has  abol- 
ished formal  pleadings  in  fourth-class  cases,  still  the  law  requires 
the  filing  of  statements  of  claim  and  of  set-off  for  the  purpose  of 
forming  an  issue,  to  which  the  parties  are  to  be  confined  in  their 
evidence  and  which  cannot  be -changed  by  oral  claims  or  affidavits. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Wiluam  N.  Gemmill,  Judge,  presiding. 

Moses,  Rosenthal  &  Kennedy,  (Wai^ter  Bach- 
RACH,  and  E.  D.  Waixace,  of  counsel,)  for  plaintiff  in 
error. 

Earl  J.  Walker,  for  defendants  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  plaintiff  in  error  sued  the  defendants  in  error  in  a 
case  of  the  fourth  class  in  the  municipal  court  of  Chicago 
upon  an  attachment  bond.  The  appearances  of  the  defend- 
ants were  entered  on  December  2,  1910,  and  an  extension 
of  time  for  filing  an  affidavit  of  merits  was  granted  to 
them.     On  December  9,  without  any  leave  of  court,  the 

4  5  0—27 
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defendant  in  error  Russell  filed  a  statement  of  set-off  and 
affidavit,  but  no  order  was  then  or  afterward  made  in  re- 
gard to  the  plaintiff's  affidavit. of  merits  of  defense  and 
no  such  affidavit  of  merits  was  filed  by  the  plaintiff.   The 
statement  of  set-off  claimed  $375  from  the  plaintiff  "for 
commission  on  goods  sold  for  the  plaintiff  by  the  said  de 
fendant."     On  December  12,  upon  the  motion  of  defend- 
ant in  error  Russell,  an  order  was  made,  over  the  objec- 
tion of  the  plaintiff  in  error,  requiring  it  to  produce  or 
December  19,  1910,  for  the  defendant's  inspection  and  ex- 
amination, all  books,  papers  arid  memoranda  showing  or- 
ders and  sales  of  furniture  cabinets  of  the  plaintiff  in  that 
part  of  the  United  States  between  St.  Paul,  Minnesota,  and 
Galveston,  Texas,  west  of  Lake  Michigan  and  east  of  Colo- 
rado.    On  December  16  the  plaintiff  in  error  moved  to 
strike  from  the  files  the  statement  and  affidavit  of  set-off 
because  they  were  not  filed  with  the  defendant's  appearance 
and  no  leave  was  given  to  file  them.    This  motion  was  d^ 
nied.     On  December  23  defendant  in  error  Russell  moved 
to  strike  from  the  files  the  plaintiff's  statement  of  claim 
and  to  render  judgment  in  favor  of  the  defendant  for  the 
amount  of  his  set-off.    In  support  of  his  motion  he  read  to 
the  court  affidavits  showing  that  the  plaintiff  in  error  had 
failed  and  refused  to  comply  with  the  order  of  December  12 
in  regard  to  the  production  of  books  and  papers  and  did 
not  intend  to  comply  with  that  order,  and  the  plaintiff  in 
error,  by  its  counsel,  stated  that  <the  order  would  not  be 
complied  with.    The  court  sustained  the  motion,  the  plain- 
tiff's statement  of  claim  was  stricken  from  the  files,  and 
judgment  was  entered  against  the  plaintiff,  in  favor  of  the 
defendant  Russell,  for  the  amount  of  his  set-off,  $375,  an;! 
costs,  and  in  favor  of  the  defendant  the  American  Surety 
Company  for  costs.    A  writ  of  error  to  review  this  record 
was  sued  out  of  this  court,  and  it  is  urged  that  the  order 
of  December  12  and  the  judgment  of  December  23  were 
beyond  the  constitutional  power  of  the  court. 
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The  filing  of  a  statement  of  set-off  by  a  defendant  sued 
in  the  municipal  court  is  governed  by  rule  i8  of  that  court, 
which  provides  that  in  cases  of  the  fourth  class  such  state- 
ment shall  be  filed  with  the  defendant's  appearance,  pro- 
vided that  the  court  may  extend  the  time  for  filing  it.  The 
same  rule  provides  that  the  plaintiff  shall  be  requireil  to  file 
an  affidavit  of  merits  of  defense  to  a  set-off  within  such 
time  as  the  court  may  order.  A  plaintiff  cannot,  therefore, 
be  in  default  for  want  of  an  affidavit  of  merits  of  defense 
until  the  court  has  made  an  order  fixing  the  time  within 
which  the  affidavit  must  be  filed.  Still  less  ground  is  there 
for  holding  the  plaintiff  in  default  where  the  defendant's 
statement  of  set-off  has  been  filed  after  the  time  limited  by 
the  rule  and  without  leave  of  the  court.  After  the  expira- 
tion of  the  rule  the  defendant  had  no  right  to  plead  with- 
out special  leave  of  the  court,  and  neither  the  court  nor  the 
plaintiff  was  required  to  recognize  in  any  way  the  statement 
of  claim  thus  placed  among  the  papers  in  the  cause  without 
authority  of  law.  Robb  v.  Bostwick,  4  Scam.  115;  Flan- 
ders V.  Whittaker,  13  111.  707;   Davis  v.  Lang,  153  id.  175. 

Section  9  of  chapter  51  of  the  Revised  Statutes  pro- 
vides that  the  courts  may  require  parties  to  produce  books 
or  writings  in  their  possession  which  contain  evidence  per- 
tinent to  the  issue.  The  object  of  this  section  is  to  furnish 
litigants  a  summary  means  of  obtaining  written  evidence 
pertinent  to  the  issues  in  a  cause  which  may  be  in  the  pos- 
session of  the  opposite  party.  It  serves  the  purpose,  in  a 
more  speedy  and  summary  way,  intended  to  be  accom- 
plished by  a  bill  of  discovery  in  some  cases  or  a  subpoena 
duces  tecum  in  others.  It  cannot  be  used  to  procure  a  gen- 
eral investigation  of  the  accounts  or  business  of  a  party  or 
of  any  transaction  not  material  to  the  issue.  At  the  time 
the  order  for  the  production  of  books  and  papers  was  made 
in  this  case  the  only  issue  was  upon  the  plaintiff's  claim 
upon  the  attachment  bond,  as  to  which  there  is  no  claim 
that  there  was  any  evidence  in  the  books.    TKe  statement 
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of  set-off  had  been  filed  without  authority  of  law,  no  leave 
was  then  asked  to  file  it,  the  plaintiff  was  under  no  obliga- 
tion to  answer  it,  and  in  that  condition  of  the  record  it 
should  have  been  disregarded  by  the  court  upon  the  hear- 
ing of  the  motion  to  require  the  production  of  books.  Had 
the  court,  however,  then  given  leave  to  file  the  statement, 
the  order  to  produce  the  plaintiff's  books  would  still  have 
been  improper.  The  claim  presented  by  the  statement  was 
for  commissions  on  sales  made  by  the  defendant  Russell 
for  the  plaintiff.  The  order  was  for  the  production  of  all 
books,  invoices,  memoranda  and  writings  showing  orders 
and  sales  of  furniture  cabinets  of  the  plaintiff  within  the 
territory  described.  It  called  for  a  general  exposition  of 
all  the  plaintiff's  business  throughout  that  territory,  of  all 
sales  of  the  plaintiff's  articles,  and  was  not  limited  to  the 
issue  of  sales  made  by  Russell.  Such  an  order  cannot  be 
justified  as  pertinent  to  the  defendant's  claim  even  if  such 
claim  were  to  be  considered  as  properly  in  the  case. 

It  is  urged  that  the  affidavit  of  Russell  read  in  support 
of  the  motion  set  forth  a  contract  giving  him  the  exclusive 
right  to  sell  furniture  in  the  territory  named,  by  which 
he  was  entitled  to  a  commis'sion  on  all  accepted  orders, 
whether  from  himself  direct  or  by  mail  from  the  described 
territory.  This  affidavit,  however,  did  not  make  the  issue 
and  was  no  evidence  of  the  issue.  In  fact,  it  was  no  pan 
of  the  record  except  as  it  was  made  so  by  including  it  m 
a  bill  of  exceptions  or  stenographic  report.  The  object  ot 
the  rules  requiring  statements  of  claim  and  of  set-off  is  to 
inform  the  parties  of  the  nature  of  the  respective  claims 
and  while  the  formalities  of  pleading  have  been  abolished 
by  statute,  it  is  still  -the  law  in  the  municipal  court,  as  in 
other  courts,  that  a  party  is  limited,  in  his  evidence,  to  the 
claim  he  has  made ;  that  he  cannot  make  one  claim  in 
his  statement  and  recover  upon  proof  of  another  without 
amendment.  The  issue  is  made  by  the  statement  of  claim, 
and  the  evidence  must  be  limited  by  that  statement    The 
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issue  cannot  be  enlarged  by  oral  claims  or  affidavits  filed  in 
the  case. 

It  is  not  intended  to  hold  that  the  action  of  the  court  in 
denying  the  motion  of  the  plaintiff  in  error,  on  Decem- 
ber.! 6,  to  strike  the  statement  of  set-off  from  the  files  was 
erroneous.  The  denial  of  this  motion  was  equivalent  to 
an  order  then  made  extending  the  time  for  filing  the  state- 
ment, and  was  within  the  discretion  of  the  court.  But  on 
December  12  no  such  order  had  been  made,  and  nothing 
appears  in  the  record  to  show  that  the  statement  of  set-off 
had  then  ever  been  recognized  or  brought  to  the  attention 
of  the  plaintiff  or  the  court. 

The  order  striking  from  the  files  the  plaintiff's  state- 
ment of  claim  and  entering  judgment  against  it,  without 
any  proof  whatever,  for  the  full  amount  of  the  defendant's 
claim  was  without  authoritv  of  law.  The  constitutional 
guaranty  of  due  process  of  law,  without  which  no  person 
may  be  deprived  of  his  property,  requires  inquiry  before 
judgment,  hearing  before  condemnation.  The  contumacy 
of  a  party  in  disobeying  the  order  of  a  court  may  justify 
his  punishment  for  contempt,  but  not  the  deprivation  of 
his  civil  rights  or  the  taking  of  his  property  and  giving  it 
to  another.  The  judgment  here,  though  purporting  to  be 
a  judicial  determination  of  the  rights  of  the  parties,  is,  in 
fact,  only  an  arbitrary  declaration  of  the  judge  having  no 
reference  to  such  rights.  The  plaintiff  in  error,  so  far  as 
the  set-off  of  the  defendant  in  error  Russell  was  concerned, 
occupied  the  position  of  a  defendant,  and  it  is  a  principle 
of  fundamental  justice  that,  however  plenary  may  be  the 
power  to  punish  for  contempt,  no  court,  having  obtained 
jurisdiction  of  a  defendant,  may  refuse  to  allow  him  to 
answer,  refuse  to  consider  his  evidence  and  condemn  him 
without  a  hearing  because  he  is  in  contempt  of  court.  Ho- 
vey  v.  Elliott,  167  U.  S.  409;  Windsor  v.  McVeigh,  93  id. 
277;  McVeigh  v.  United  States,  11  Wall.  259;  Gordon  v. 
Gordon,  141  111.  160;   Meacham  v.  Bear  Valley  Irrigation 


422  Walter  Cabinet  Co.  v.  Russelu       BMB. 

Co.  145  Cal.  606;  Foley  v.  Foley,  120  id.  33;  Greig^. 
Ware,  25  Col.  184;  Trough  v.  Trough,  59  W.  Va.  464; 
Pell  V.  Pell,  50  Iowa,  521 ;    Haldine  v.  Bckford,  h.  R. 

7  Eq.  425. 

It  is  argued  on  behalf  of  the  defendants  in  error  that 
the  action  of  the  court  may  be  justified  by  *''the  undoubted 
right  of  the  court  to  create  a  presumption  of  fact  that 
the  books,  if  produced,  would  present  evidence  against  the 
plaintiff."  The  trouble  with  this  argument  is  that  there  k 
no  such  right.  The  court  administers  the  laws ;  it  is  the 
province  of  the  legislature  to  make  them.  The  legislature 
may  prescribe  rules  of  evidence  and  change  them.  {People 
V.  McBride,  234  111.  146;  Waugh  v.  Glos,  246  id.  604; 
PittsHeld  and  Florence  Plankroad  Co.  v.  Harrison,  16  id 
81.)  In  those  States  where  the  striking  of  ^  party's  plead- 
ings from  the  files  and  the  entry  of  a  judgment  by  default 
upon  the  failure  of  such  party  to  comply  with  an  order  for 
the  production  of  evidence  have  been  sustained,  such  action 
has  been  authorized  by  an  express  statute.  Such  statutes, 
if  within  the  power  of  the  legislature,  find  their  sanction, 
as  stated  by  the  Supreme  Court  of  the  United  States  in 
Hammond  Packing  Co,  v.  Arkaftsas,  212  U.  S.  321,  in  "the 
undoubted  right  of  the  law-making  powder  to  create  a  p^^ 
sumption  of  fact  as  to  the  bad  faith  and  untruth  of  an 
answer  to  be  gotten  from  the  suppression  or  failure  to 
produce  the  proof  ordered,  when  such  proof  concerned  the 
rightful  decision  of  the  cause."  Our  statute  contains  no 
provision  for  the  striking  of  pleadings,  the  creation  of  a 
presumption,  or  the  entry  of  judgpent  upon  a  failure  to 
produce  the  evidence  required  by  an  order  of  court.  The 
parties  are  left  to  the  remedies  existing  in  the  absence  of 
a  statute. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  City  of  Chicago,  Appellee,  vs.  David  M.  Cummings,^ 

Appellant. 

Opinion  filed  June  20,  ipii, 

1.  Special  assessments — a  valid  ordinance  is  the  foundation  of 
every  special  assessment.  The  foundation  of  every  special  assess- 
ment is  a  valid  ordinance  specifically  describing  the  nature,  char- 
acter and  locality  of  the  proposed  improvement,  and  no  valid 
assessment  can  be  predicated  upon  an  ordinance  which  omits  from 
its  terms  essential  features  of  the  improvement. 

2.  Same — description  should  enable  a  property  owner  to  know 
what  the  improvement  is.  An  ordinance  for  a  special  assessment 
must  so  describe  the  improvement  that  property  owners  may  know 
what  the  improvement  is,  and,  in  case  of  a  sidewalk  ordinance,  so 
that  he  may  do  the  work  himself  if  he  desires  to  avail  himself  of 
the  right  given  him  for  that  purpose  by  the  ordinance. 

3.  Same — sidewalk  ordinance  should  provide  for  necessary  re- 
taining wall  or  embankment.  If  the  construction  of  a  sidewalk  in 
front  of  certain  property  at  the  grade  required  will  put  the  walk 
nine  feet  above  the  surface  of  the  property  and  require  the  con- 
struction of  either  a  retaining  wall  or  embankment  to  retain  the 
fill,  the  ordinance  should  provide  for  such  wall  or  embankment  and 
specify  its  character,  and  if  the  ordinance  makes  no  such  provi- 
sion it  is  defective  and  will  not  authorize  judgment  of  confirma- 
tion against  the  property. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

WitiviAM  J.  DoNUN,  for  appellant. 

George  A.  Mason,  and  William  T.  Hapeman,  (Ed- 
ward J.  Brundage,  Corporation  Counsel,  of  counsel,)  for 
appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  an  application  for  the  confirmation  of  a  spe- 
cial assessment  sought  to  be  levied  under  the  provisions  of 
the  Local  Improvement  act  for  the  purpose  of  constructing 
a  sixteen-foot  concrete  sidewalk  on  each  side  of  Ninety- 
second  street  between  South  Chicago  avenue  and  Harbor 
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avenue,  in  the  city  of  Chicago.  The  appellant,  who  was 
the  owner  of  one  hundred  feet  of  unimproved  property  on 
the  line  of  the  improvement,  appeared  and  filed  objections 
to  confirmation,  which  objections  were  overruled  and  the 
assessment  confirmed,  and  an  appeal  has  been  prosecuted  to 
this  court. 

The  sidew^alk  was  to  occupy  the  space  between  the  curb 
lines  and  the  street  lines,  and  the  ordinance  provided  the 
sidewalk  space  should  be  graded  by  cutting  down  or  fill- 
ing up  the  surface  of  the  ground  to  fourteen  inches  below 
grade,  and  that  wherever  filling  was  necessary  it  should  be 
done  with  earth  or  other  material  equally  as  good  for  filling 
purposes,  and  upon  the  filling  there  was  to  be  placed  a  layer 
of  cinders,  or  other  material  equally  as  good,  nine  inches 
thick,  and  upon  this  should  be  laid  a  five-inch  layer  of  con- 
crete, the  work  to  be  done  under  the  supervision  of  the 
board  of  local  improvements.  The  evidence  showed  that 
the  appellant^s  property  was  about  nine  feet  below  grade, 
and  that  in  order  to  hold  the  filling  in  place  it  would  be 
necessary  to  construct  a  retaining  wall  upon  his  lot  line 
nine  feet  high,  or  to  construct  a  berme  or  embankment 
nine  feet  high  and  twelve  feet  wide  at  the  base,  which 
berme  or  embankment  would  rest  wholly  upon  appellant's 
property. 

It  is  first  contended  that  as  the  ordinance  does  not  pro- 
vide for  the  construction  of  the  retaining  wall  or  berme  the 
ordinance  is  not  sufficiently  specific  upon  which  to  base  a 
special  assessment  to  pay  for  the  construction  of  the  im- 
provement. We  are  of  the  opinion  this  objection  is  a  valid 
one.  At  the  foundation  of  every  special  assessment  there 
must  rest  a  valid  ordinance  and  one  that  specifically  de- 
scribes the  nature,  character  and  locality  of  the  proposed 
improvement,  and  no  valid  special  assessment  can  be  predi- 
cated upon  an  ordinance  which  omits  from  its  terms  es- 
sential features  of  the  improvement.  (Washington  Ice  Co, 
V.  City  of  Chicago,  147  111.  327;  Title  Guarantee  and  Trust 
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Co,  V.  City  of  Chicago,  162  id.  505.)  It  is  obvious  that 
the  construction  of  a  retaining  wall  or  berme  nine  feet  high 
upon  the  lot  line  of  appellant's  property  would  be  attended 
with  much  expense,  and  if  a  berme  were  constructed  it 
would  necessarily  deprive  the  appellant  of  the  use  of  a 
considerable  portion  of  his  property.  If,  however,  it  were 
held  that  the  ordinance  was  sufficiently  specific  in  the  fore- 
going particular,  then  it  would  be  necessary  for  the  board 
of  local  improvements  to  determine  what  sort  of  a  retain- 
ing wall  or  berme  should  be  constructed  in  front  of  appel- 
lant's property.  If  a  retaining  wall  were  decided  upon,  it 
might  be  constructed  of  stone,  concrete,  brick  or  wood,  and 
if  a  berme  were  constructed,  earth,  gravel,  crushed  stone  or 
other  similar  material  might  be  used,  the  cost  of  construc- 
tion depending  entirely  upon  the  material  used  in  building 
the  berme.  This  would  all  rest  in  the  discretion  of  the 
board  of  local  improvements.  In  one  part  of  the  improve- 
ment a  stone  wall  might  be  determined  by  the  board  to  be 
necessary,  while  upon  other  parts  the  board  might  determine 
that  brick,  wood  or  earth  would  answer  the  purpose.  The 
general  rule  is,  that  an  ordinance  must  describe  the  im- 
provement so  that  the  property  owner  may  know  from  its 
tenns  what  he  is  to  get  when  the  improvement  is  completed 
and  what  sort  of  an  improvement  his  property  is  being  as- 
sessed to  construct.  We  think  the  ordinance  should  have 
specified  the  character  of  the  wall  or  berme  to  be  con- 
structed and  the  material  to  be  used  in  its  construction,  and 
that  the  ordinance  was  defective  in  failing  so  to  do. 

The  ordinance  also  provided  the  property  owners  whose 
property  the  sidewalk  adjoins  should  have  the  right  to  con- 
struct the  sidewalk  in  front  of  their  property  within  forty 
days,  "provided  the  work  so  to  be  done  shall  in  all  respects 
conform  to  the  requirements  of  the  ordinance."  It  is  clear 
that  the  appellant  could  not  avail  himself  of  that  right  in 
this  instance,  as  he  could  not  know  from  the  ordinance 
what  would  be  a  compliance  with  the  terms  of  the  ordi- 
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nance,  as  the  character  of  the  improvement  rests,  to  a  large 
extent,  in  the  discretion  of  the  board  of  local  improvements. 

We  are  of  the  opinion  the  trial  court  erred  in  confirni- 
ing  the  special  assessment  as  against  the  property  of  the 
appellant. 

The  judgment  of  the  superior  court  will  be  reversed. 

Judgment  reversed. 


The  People  oi^  the  State  ot  Illinois,  Defendant  in  Er- 
ror, vs,  Austin  Casady,  Plaintiff  in  Error. 

Opinion  Hied  June  20,  ipiT. 

Criminal  law — when  judgment  sentencing  prisoner  under  the 
Parole  law  is  erroneous.  One  convicted,  under  section  53  of  di- 
vision I  of  the  Criminal  Code,  of  the  crime  of  cruelty  to  a  child, 
which  is  punishable  by  fine  or  imprisonment  in  the  penitentiary  not 
exceeding  five  years,  there  being  no  minimum  term  of  imprison- 
ment fixed,  cannot  lawfully  be  sentenced  under  the  Parole  law. 
(People  v.  Hartsig,  249  111.  348,  followed.) 

Writ  of  Error  to  the  Circuit  Court  of  Henry  county; 
the  Hon.  Emery  C.  Graves,  Judge,  presiding. 

Louis  GrEEnberg,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  Charles  E.  Sturtz, 
State's  Attorney,  and  Fred  H.  Hand,  for  the  People. 

Per  Curiam  :  At  the  February  term,  1909,  of  the 
Henry  county  circuit  court  six  indictments  were  returneil 
against  the  plaintiff  in  error  charging  him  with  cruelty  to  a 
child,  under  section  53  of  division  i  of  the  Criminal  Code. 
(Hurd's  Stat.  1909,  p.  759.)  He  entered  a  plea  of  guilty 
to  each  indictment,  and  thereupon  the  court  sentenced  him 
to  imprisonment  in  the  penitentiary  "until  discharged  under 
due  process  of  law,  not  to  exceed  the  period  of  five  years." 


JttB«,  '11.]  The  People  v.  Walker.  427 

A  writ  of  error  has  been  sued  out  in  each  of  the  six  cases, 
and  as  they  all  involve  the  same  questions  they  have  been 
consolidated  here. 

Said  section  53  provides  that  any  person  who  is  guilty 
of  acts  therein  designated  "shall  be  fined  not  exceeding 
$500  or  imprisoned  in  the  penitentiary  not  exceeding  five 
years."  Under  the  reasoning  of  this  court  in  People  v. 
Hartsig,  249  111.  348,  plaintiff  in  error  should  have  been 
sentenced  under  said  section  53  and  not  under  the  Parole 
law.  This  is  conceded  by  the  State.  The  judgment  in  each 
of  the  cases  is  tlierefore  erroneous  and  each  must  be  re- 
versed. The  plaintiff  in  error  has  been  confined  two  years 
in  the  penitentiary.  In  view  of  the  circumstances  of  this 
case,  the  punishment  already  inflicted  and  the  nature  of  the 
charge  in  the  indictments,  the  causes  will  not  be  remanded. 

Judgments  reversed. 


The  People  0^  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Fred  T.  Walker,  Plaintiff  in  Error. 

Opinion  filed  June  20,  ipii. 

1.  Criminal  law — when  it  must  be  presumed  that  court  advised 
defendant  of  effect  of  plea  of  guilty.  Where  the  bill  of  exceptions 
does  not  purport  to  show  what  the  court  said  to  the  defendant  at 
the  time  a  plea  of  guilty  was  entered,  but  the  record  merely  states 
that  the  defendant  "was  fully  advised  by  the  court  of  the  effect 
of  rendering  said  plea,"  it  must  be  presumed,  in  support  of  such 
recital,  that  the  court  discharged  its  duty  in  that  regard. 

2.  Same — court  should  permit  plea  of  guilty  to  be  withdrawn  if 
entered  under  clear  misapprehension.  In  the  exercise  of  its  sound 
legal  discretion  the  court  may  vacate  a  judgment  on  a  plea  of 
guilty  and  permit  the  plea  to  be  withdrawn,  and  it  should  do  so 
where  it  appears  that  the  plea  was  entered  unadvisedly  or  through 
misapprehension,  in  consequence  of  misrepresentation  by  counsel. 
{Krolage  v.  People,  224  111.  456,  followed.) 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Marcus  Kavanagh,  Judge,  presiding. 
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A.  L.  Gettys,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  W.  Edgar  Sampson,  (Fred- 
erick Burn  ham,  of  counsel,)  for  the  People. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court: 

Fred  T.  Walker  has  sued  out  a  writ  of  error  to  the 
criminal  court  of  Cook  county  to  bring  into  review  the 
record  of  his  conviction  in  said  court  upon  the  charge  of 
bigamy.    The  record  shows  that  when  the  plaintiff  in  error 
was  arraigned  upon  said  charge  he  entered  a  plea  of  not 
guilty.    Afterwards,  on  January  31,  191 1,  he  withdrew  his 
plea  of  not  guilty  and  entered  a  plea  of  guilty.    The  judg- 
ment of  the  court  contains  the  following  recital  and  order 
in  regard  to  the  plea  of  guilty :    "And  said  defendant,  by 
leave  of  court,  now  here  withdraws  his  plea  of  not  guilty, 
heretofore  rendered  to  the  indictment  in  this  case,  and  for 
a  plea  thereto  says  that  he  is  guilty,  in  manner  and  form, 
as  charged  therein,  and  he,  being  fully  advised  by  the  court 
of  the  effect  in  rendering  said  plea,  he  still  persists  therein, 
and  the  court  orders  said  plea  to  be  accepted  and  entered 
of  record  against  the  said  defendant."    On  the  fourth  day 
of  February,  following  the  day  that  the  judgment  was  en- 
tered, plaintiff  in  error  entered  a  motion  to  vacate  the  sen- 
tence and  judgment  and  for  leave  to  withdraw  his  plea  of 
guilty,  which  motion  was  overruled,  to  which  plaintiff  in 
error  preserved  an  exception.     A  motion  for  a  new  trial 
was  then  made  and  overruled.    The  question  presented  for 
the  consideration  of  this  court  is  whether  the  trial  court 
erred  in  denying  the  motion  to  vacate  the  judgment  and  to 
permit  the  plaintiff  in  error  to  withdraw  his  plea  of  guilty. 

Upon  the  hearing  of  the  motion  to  vacate  in  the  crimi- 
nal court  plaintiff  in  error  submitted  three  affidavits, — one 
made  by  himself,  one  by  his  mother  and  one  by  his  grand- 
mother.    The  affidavit  of  the  plaintiff  in  error  is  as  fol- 
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lows :  "That  he  was  arrested  some  time  in  November  last 
on  two  charges, — one  for  adultery  and  one  for  bigamy; 
that  he  engaged  a  lawyer  by  the  name  of  William  Schrei- 
der;  that  the  said  law-yer  took  charge  of  the  case  and  was 
paid  a  retainer  in  said  case;  that  he  relied  entirely  upon 
the  advice  of  counsel  and  did  everything  that  he  told  him 
to  do ;  that  the  said  lawyer  said  to  this  affiant  that  he  had 
seen  the  State's  attorney  and  talked  wath  him,  and  that  he 
told  this  affiant  that  if  he  would  plead  guilty  to  adultery 
the  bigamy  charge  would  be  dropped.  Thereupon,  acting 
upon  the  advice  of  counsel,  he  did  plead  guilty  to  adultery 
before  his  honor  Judge  Going,  when,  as  a  matter  of  fact, 
he  is  now  advised  by  counsel  that  he  was  not  guilty  of  the 
charge ;  that  the  plea  was  entered  solely  for  the  purpose  of 
carrying  out  the  promise  of  his  attorney,  and,  as  the  at- 
torney told  him,  the  promise  of  the  State's  attorney  that 
the  bigamy  charge  would  be  dropped.  The  said  attorney 
even  went  so  far  as  to  say  that  the  said  attorney  had  talked 
with  him  about  the  case,  and  had  agreed  that  he  should  get 
a  divorce  from  the  said  Annie  Meyers  if  there  was  any 
marriage  at  all  contracted.  This  affiant  further  states  that 
there  was  some  kind  of  a  ceremony  performed,  but  he  does 
not  believe  that  it  was  a  valid  ceremony.  At  any  rate,  this 
affiant  never  cohabited  with  the  said  Annie  Meyers  and 
never  lived  w-ith  her  as  her  husband;  that  at  the  time  the 
ceremony  took  place  the  said  Annie  Meyers  insisted  upon 
it  being  performed,  and  threatened  him  that  if  he  did  not 
perform  the  ceremony,  by  implication  and  other  conduct, 
that  she  would  have  him  arrested,  because  she  said  that  she 
was  pregnant  with  child ;  that  the  said  ceremony  took  place 
without  lawful  authority.  This  affiant  further  says  that 
this  is  the  first  time  he  was  ever  arrested;  that  he  is  un- 
accustomed to  court  and  court  practices;  that  he  did  not 
want  to  do  anything  except  as  he  was  advised  by  counsel ; 
that  while  he  remained  in  jail,  from  November  until  the 
day  of  his  trial,  on  the  said  bigamy  charge,  which  occurred 
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on  January  31,  191 1,  he  was  very  seldom  visited  in  jail  by 
his  attorney  and  only  saw  him  about  three  or  four  times; 
that  the  said  attorney  said  that  he  had  everything  arranged 
and  that  everything  would  be  all  right  and  the  bigamy  case 
would  be  dropped  and  stricken  from  the  docket.  There- 
after, on  the  day  of  the  trial,  the  said  attorney  came  rush- 
ing into  the  prisoner's  room  and  said,  *You  had  better  plead 
guilty;  if  you  will  plead  guilty  you  will  soon  get  out  of 
it,  and  after  you  serve  your  sentence  on  the  adultery  con- 
viction then  this  case  will  be  dropped;  then  you  will  be 
entirely  out  of  your  trouble.'  This  affiant  further  says  that 
when  the  case  was  called  before  your  honor  he  did  act  upon 
the  advice  of  his  counsel,  but  he  was  so  terrified  and  was 
so  weak  that  he  was  almost  unconscious  of  what  w^as  going 
on  before  him;  that  while  the  court  said  to  him  that  he 
had  the  authority  to  send  him  to  the  penitentiary,  still  he 
did  not  understand  the  court  would  do  it  or  the  length  of 
time  he  would  or  could  send  him  there,  and  he  did  not 
realize  the  import  of  the  court's  declaration,  as  he  was  un- 
der the  impression  that  the  secret  arrangement  with  the 
State's  attorney,  as  he  was  informed  by  his  attorney,  would 
supplement  or  overrule  the  sentence  of  the  court;  that  he 
believes  that  he  has  a  good  defense  on  the  merits  of  the 
case,  and  if  it  had  not  been  for  his  attorney  acting  as  he 
did  and  in  collusion  with  other  people  he  would  have  a 
trial  by  the  jury,  and  that  when  he  pleaded  guilty  to  bigamy 
he  did  it,  not  with  the  understanding  he  would  be  sent  to 
the  penitentiary,  but  that  he  would  be  free  ultimately  and 
allowed  his  liberty;  that  his  counsel  did  not  advise  him 
that  there  was  nothing  else  the  court  could  do  on  a  plea 
of  guilty  but  to  sentence  him  to  the  penitentiary,  but,  on 
the  other  hand,  gave  him  to  understand  that  the  court  had 
authority  to  save  him  from  the  penitentiary  on  a  plea  of 
guilty;  that  he  did  not  fully  and  fairly  understand  the 
consequences  of  such  plea  and  the  waiver  of  rights  there- 
under.    This  affiant  further  says  that  he  is  the  defendant 
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in  this  entitled  cause  and  that  he  makes  the  foregoing  affi- 
davit for  himself,  and  also  says  that  the  court  did  not  dis- 
close to  him  that  the  jury  could  do  no  more  to  him  if  it 
found  adversely  to  him  than  the  court  would  have  to  do 
if  he  plead  guilty  to  the  said  charge  of  bigamy." 

The  affidavit  of  plaintiff  in  error's  mother,  Mrs.  Helf- 
rich,  states  that  she  employed  Schreider  to  defend  her  son 
and  paid  him  a  large  retainer  fee,  and  that  said  Schreider 
told  affiant  several  times  that  he  had  everything  arranged 
so  that  by  pleading  guilty  to  the. charge  of  adultery  the 
charge  of  bigamy  was  to  be  dropped.  She  states  that  the 
plaintiff  in  error  is  twenty-two  years  of  age;  that  he  was 
married  when  only  about  nineteen  years  of  age,  and  that 
he  had  never  had  anything  to  do  with  court  proceedings 
before  the  present  charges  were  brought  against  him. 

Mrs.  Hayes,  the  grandmother,  testifies  that  she  was  in 
court  at  the  time  the  plaintiff  in  error  entered  his  plea  of 
guilty;  that  she  had  been  holding  the  plaintiff  in  error  in 
her  arms  just  before  he  was  called  to  the  bar  of  the  court 
and  that  he  was  so  terrified  and  bewildered  tjiat  he  did  not 
know  what  he  was  doing,  and  that  she  could  feel  that  when 
he  was  in  her  arms  he  was  shaking  like  a  man  with  palsy ; 
that  he  could  not  say  anything  and  was  not  able  to  articu- 
late. She  testifies  that  she  asked  his  attorney  why  he  did 
not  have  a  jury  trial,  and  he  said  that  it  was  for  Walker's 
interest. 

There  was  no  counter-affidavit  submitted,  and  the  fore- 
going statement  is,  in  substance,  the  evidence  introduced  on 
the  hearing  of  the  motion. 

Plaintiff  in  error  insists  that  the  record  does  not  show 
that  the  court  fully  explained  to  the  accused  the  conse- 
quence of  entering  a  plea  of  guilty  before  receiving  such 
plea  and  rendering  judgment  thereon.  The  bill  of  excep- 
tions does  not  purport  to  show  what  was  said  to  the  plain- 
tiff in  error  by  the  court  at  the  time  the  plea  of  guilty  was 
entered.     The  record  simply  shows  that  plaintiff  in  error 
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was  "fully  advised  by  the  court  of  the  effect  of  rendering 
said  plea."    It  must  be  presumed,  in  support  of  tliis  recital, 
that  the  court  discharged  its  duty.     (Marx  v.  People,  204 
111.  248.)     But  independent,  entirely,  of  this  question,  it 
was  a  matter  within  the  sound  legal  discretion  of  the  judge 
to  vacate  the  judgment  and  permit  the  plaintiff  in  error  to 
withdraw  his  plea  of  guilty  and  allow  him  to  submit  his 
case  to  a  jury  if  it  appeared  that  such  plea  had  been  en- 
tered unadvisedly  or  through  a  misapprehension,  in  conse- 
quence of  the  misrepresentation  of  his  counsel.     If,  as  he 
testifies  m  his  affidavit,  his  attorney  had  assured  him  tliat 
he  had  arranged  with  the  State's  attorney  that  the  bigamy 
charge  was  to  be  dropped,  it  is  not  unreasonable  that  the 
plaintiff  in  error  would  follow  the  advice  of  his  counsel 
and  enter  a  plea  of  guilty,  expecting  and  believing  that  in 
some  way  he  would  not  be  imprisoned  on  said  charge.    In 
the  case  of  Krolage  v.  People,  224  111.  456,  this  court,  on 
page  460,  said:     "The  withdrawal  of  the  plea  of  guilty 
should  not  be  denied  in  any  case  where  it  is  evident  that 
the  ends  of  j i:\stice  will  be  subserved  by  permitting  the  plea 
of  not  guilty  in  its  stead.     The  least  surprise  or  influence 
causing  him  to  plead  guilty  when  he  had  any  defense  at  all 
should  be  sufficient  cause  to  permit  a  change  of  the  plea 
from  guilty  to  not  guilty.*'    The  case  from  which  the  quo- 
tation above  is  made  is  in  some  respects  very  similar  to 
the  one  at  bar,  and  the  conviction  was  reversed  because  tlie 
court  refused  to  permit  the  withdrawal  of  a  plea  of  guilty. 
In  our  opinion  there  was  an  abuse  of  the  discretion  vesteJ 
in  the  trial  court  in  refusing  to  permit  plaintiff  in  error  to 
withdraw  his  plea  of  guilty. 

The  judgment  of  the  criminal  court  of  Cook  county  is 
reversed  and  the  cause  remanded  for  further  proceedings 
in  accordance  with  the  view^s  herein  expressed. 

Reversed  and  remanded. 
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Julia  A.  Clayton,  Admx.,  Defendant  in  Error,  vs.  Wil- 
liam R.  Clayton,  Plaintiff  in  Error. 

Opinion  filed  June  20,  ipii, 

1.  Jurisdiction — the  probate  court  may  determine  equities  on 
petition  to  sell  land  for  debts.  Under  section  loi  of  the  Adminis- 
tration act  the  county  or  probate  court,  on  petition  by  an  admin- 
istratrix to  sell  land  to  pay  debts,  may  determine  the  question 
whether  a  quit-claim  deed  to  the  widow  from  one  of  the  heirs  is 
valid  as  against  an  attaching  creditor  of  the  heir. 

2.  Same — a  freehold  is  involved  where  real  estate  attached  is 
claimed  by  a  third  person.  Where  the  issue,  on  petition  to.  sell 
land  to  pay  debts  of  the  estate,  is  whether  a  quit-claim  deed  to  the 
widow  from  an  heir,  conveying  part  of  the  land,  is  valid  as  against 
an  attachment  levied  by  a  creditor  of  the  heir  on  his  interest  in 
such  land,  a  freehold  is  involved  and  the  Supreme  Court  has  di- 
rect appellate  jurisdiction.  / 

3.  Debtor  and  creditor — creditor  attacking  deed  as  in  fraud 
of  his  rights  must  prove  that  he  is  a  creditor.  One  who  answers 
a  petition  by  an  administratrix  to  sell  land  to  pay  debts  and  seeks 
to  have  a  quit-claim  deed  by  an  heir  to  the  widow  set  aside  as  in 
fraud  of  his  rights  as  a  creditor,  must  prove  that  he  was,  in  fact, 
a  creditor  of  the  grantor  at  the  time  the  quit-claim  deed  was  made. 

4.  Same — when  attachment  affidavit  and  papers  do  not  prove 
that  plaintiff  is  a  creditor.  As  against  a  person  not  a  party  to  the 
suit,  an  attachment  affidavit  and  other  papers  and  proceedings  in 
an  attachment  suit  do  not  prove  the  existence  of  an  indebtedness 
or  that  the  plaintiff  in  the  attachment  suit  was  a  creditor  of  the 
defendant,  and  unless  the  fact  of  the  indebtedness  is  otherwise 
proved  the  attachment  plaintiff  has  no  standing  as  a  creditor  to 
have  a  deed  to  such  third  person  from  the  attachment  defendant 
set  aside. 

5.  Same — when  decree  refusing  to  set  aside  deed  is  correct.  A 
decree  of  the  probate  court  refusing  to  set  aside  a  quit-claim  deed 
to  the  widow  from  an  heir  as  in  fraud  of  the  rights  of  an  attach- 
ing creditor  of  the  heir  is  correct,  where  there  is  no  proof  of  any 
fraudulent  intent,  either  as  to  grantor  or  grantee,  nor  that  the 
grantor  was  insolvent  when  he  made  the  deed,  which  was  based 
upon  ample  consideration. 

Dunn,  Cartwright  and  Hand,  JJ.,  dissenting. 

Writ  of  Error  to  the  Probate  Court  of  LaSalle  county ; 
the  Hon.  A.  T.  Lardin,  Judge,  presiding. 

;;  5  0  —  2  8 
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I.  I.  Hanna,  for  plaintiff  in  error. 

S.  P.  HAI.L,  and  Butters  &  Armstrong,  for  defend- 
ant in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court: 

Julia  A.  Clayton,  as  administratrix  of  the  estate  of  her 
deceased  husband,  John  S.  Clayton,  filed  a  petition  in  the 
probate  court  of  LaSalle  county  for  the  purpose  of  ob- 
taining an  order  to  sell  certain  real  estate  of  which  her 
husband  died  seized,  to  pay  the  debts  of  the  estate.    The 
petition  recites  that  John  S.  Clayton,  who  in  his  lifetime 
resided  at  Utica,  died  May  14,  1909,  leaving  the  petitioner, 
his  widow,  and  Grant  F.  Clayton,  Charles  S.  Clayton  and 
Glennie  C.  Piercy,  his  children  and  only  heirs-at-law ;  that 
decedent  owned,  at  the  time  of  his  death,  a  house  and  lot 
in  Utica  and  one  hundred  and  ninety-eight  acres  of  land 
in  LaSalle  county ;   that  the  debts  of  the  estate  amount  to 
$7833.15,  exclusive  of  the  expense  of  administration,  and 
the  personal  assets  amount  to  $3046.50.     The  petition  al- 
leges that  since  the  death  of  John  S.  Clayton,  on  May  19* 
1909,  Grant  I^.  Clayton  and  Sarah  Clayton,  his  wife,  by  a 
quit-claim  deed,  for  a  valuable  consideration,  conveyed  all 
of  their  interest  in  said  real  estate  to  the  petitioner,  Julia 
A.  Clayton.    William  R.  Clayton,  a  brother  of  the  decedent 
and  a  party  defendant  to  the  petition,  filed  an  answer,  in 
which  he  states  that  he  is  a  creditor  of  Grant  F.  Clayton, 
and  that  he  had  sued  out  a  writ  of  attachment  from  the 
circuit  court  of  LaSalle  county  against  said  Grant  F.  Clay- 
ton for  $4619.30,  and  caused  the  same  to  be  levied  upon 
all  interest  of  said  Grant  F.  Clayton  in  the  real  estate  de- 
scribed in  the  said  petition,  June  15,  1910.     In  his  answer 
William  R.  Clayton  charges  that  the  quit-claim  deed  fro:r. 
Grant  F.  Clayton  and  wife  to  Julia  A.  Clayton,  the  mother 
of  Grant  F.  Clayton,  was  made  without  any  valuable  con- 
sideration, for  the  purpose  of  hindering  and  delaying  the 
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creditors  of  said  Grant  P.  Clayton  in  the  collection  of  their 
debts,  and  that  said  deed  was  therefore  fraudulent  and  void 
as  to  the  creditors  of  the  grantor,  and  prayed  that  the  title 
to  a  one-third  interest  in  the  said  real  estate,  subject  to 
the  debts  of  the  decedent  and  the  widow's  homestead  and 
dower,  might  be  found  to  be  in  said  Grant  F.  Clayton,  and 
that  the  attachment  writ  be  held  to  be  a  valid  lien  on  the 
interest  of  said  Grant  F.  Clayton.  The  only  controversy 
before  the  probate  court  was  the  question  raised  by  the  an- 
swer of  William  R.  Clayton  in  regard  to  the  validity  of  the 
quit-claim  deed  of  Grant  F.  Clayton  to  his  mother.  This 
question  w^as  tried  by  the  probate  court,  and  resulted  in  a 
decree  sustaining  the  validity  of  the  quit-claim  deed  and 
adjudging  the  title  to  the  interest  of  Grant  F.  Clayton  to 
be  in  Julia  A.  Clayton,  subject  to  the  debts  of  her  husband's 
estate.  William  R.  Clayton  has  sued  out  a  writ  of  error  to 
bring  up  the  record  of  the  probate  court  for  review,  and 
his  assignment  of  error  questions  the  correctness  of  the  de- 
cree in  so  far  as  it  finds  that  the  quit-claim  deed  w^as  a 
valid  conveyance  of  the  interest  of  Grant  F.  Clayton  and 
that  said  interest  was  not  subject  to  the  lien  of  the  attach- 
ment writ. 

Before  coming  to  a  consideration  of  the  merits  of  this 
case  tw^o  preliminary  questions  require  a  brief  notice. 

Defendant  in  error  suggests  that  the  issue  raised  by  the 
answer  of  William  R.  Clayton  was  not  within  the  jurisdic- 
tion of  the  probate  court  in  a  proceeding  to  sell  real  estate 
to  pay  the  debts  of  a  deceased  owner.  Section  loi  of  our 
chapter  on  administration,  as  amended  in  1887,  has  ex- 
tended the  jurisdiction  in  proceedings  of  this  character,  so 
that  the  court  in  which  such  proceeding  is  instituted  has 
jurisdiction  to  direct  the  sale  of  real  estate  disencumbered 
of  all  mortgage,  judgrrient  or  other  money  liens  that  are 
due  and  direct  their  payment  out  of  the  proceeds  of  the 
sale,  and  may  also  settle  and  adjust  all  equities  and  all 
questions  of  priority  between  all  parties  interested  therein. 
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and  may  investigate  and  determine  all  questions  of  conflict- 
ing titles  arising  between  any  of  the  parties  to  such  pro- 
ceedings, and  may  remove  clouds  from  the  title  of  any  real 
estate  sought  to  be  sold  and  invest  the  purchaser  with  an 
indefeasible  title  to  the  premises.  Said  section  provides 
that  the  practice  in  such  cases  shall  be  the  same  as  in  courts 
of  chancery,  and  evidently  the  legislature  has  attempted  to 
confer  general  chancery  powers  upon  the  county  and  pro- 
hate  courts  in  all  proceedings  of  this  character.  The  con- 
troversy here  as  to  the  validity  of  the  quit-claim  deed  and 
the  lien  of  attachment  was  within  the  jurisdiction  of  the 
probate  court  in  this  proceeding. 

It  is  further  suggested  by  defendant  in  error  that  this 
court  is  without  jurisdiction  of  this  case  for  the  reason  that 
a  freehold  is  not  involved  in  that  part  of  the  decree  upon 
which  error  is  assigned.  Ordinarily  a  suit  by  attacliment, 
where  real  estate  of  the  debtor  is  sought  to  be  subjected  to 
a  lien,  does  not  involve  a  freehold,  but  where  real  estate 
has  been  levied  upon  by  an  attachment  and  the  real  estate 
attached  is  claimed  by  an  intervening  third  party  adversely 
to  the  defendant  in  the  attachment  suit,  the  title  is  directly 
put  in  issue  and  the  case  then  necessarily  involves  a  free- 
hold. {Ducker  v.  Wear  &  Boogher  Dry  Goods  Co,  145  111. 
653;  Alsdurf  V.  Williams,  196  id.  244.)  The  issue  in- 
volved in  this  proceeding  and  decided  by  the  court  below 
is  one  of  title  between  an  attaching  creditor  and  a  person, 
other  than  the  defendant  in  the  attachment,  who  claims  the 
title  to  the  attached  premises.  A  freehold  being  thus  in- 
volved, the  writ  of  error  is  properly  sued  out  of  tliis  court. 

Upon  the  merits  of  this  case  the  plaintiff  in  error  con- 
tends that  the  decree  below  is  not  supported  by  the  evi- 
dence. The  evidence,  which  is  not  conflicting,  shows  the 
following  facts :  Grant  F.  Clayton  left  the  State  of  Illinois 
about  fourteen  years  before  his  father's  death  and  located 
in  the  State  of  California.  He  never  returned  to  this  State, 
either  before  or  after  his  father's  death.    On  May  10,  1908, 
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he  wrote  his  mother  a  letter,  enclosing  two  notes  signed  by 
himself  and  payable  to  Julia  A.  Clayton,  one  for  $1274.96 
and  the  other  for  $1698.51,  and  both  payable  on  demand. 
The  letter  explains  that  the  notes  cover  several  loans  of 
money  and  the  interest  thereon  up  to  the  date  of  the  notes, 
which  made  a  total  of  $2973.47.  These  notes  were  deliv- 
ered to  defendant  in  error  about  one  year  before  the  death 
of  her  husband.  On  October  15,  1908,  Grant  F.  Clayton 
again  wrote  his  mother  a  letter,  in  which  he  said :  "I  won- 
der if  it  would  be  possible  for  me  to  secure  you  in  some 
way  by  a  quit-claim  deed  to  you  for  anything  I  might  have 
fall  to  me  from  father's  estate  in  Illinois.  He  is  not  well 
and  might  pass  away  any  time,  or  the  same  might  happen 
to  me.  Let  me  hear  from  you.  I  think  it  better  not  to 
say  much  to  father  about  this,  as  such  things  always  irri- 
tate him."  Julia  A.  Clayton  testified  that  she  purchased 
the  interest  of  Grant  P.  Clayton  in  the  estate  of  his  father 
in  LaSalle  county  on  May  19,  1909,  for  the  sum  of  $6000, 
subject  to  the  debts  of  the  estate  and  the  cost  of  admin- 
istration and  also  subject  to  the -widow's  homestead  and 
dower.  She  testifies  that  at  the  date  of  the  quit-claim  deed 
her  son  owed  her  $3204.83,  and  that  by  his  direction  she 
paid  debts  for  him,  as  follows:  John  Carlin,  $1050;  La- 
Salle State  Bank,  $450;  Duncan  Bros.  &  Carlin,  $225; 
Wheeler  &  Leland,  $500;  Fitzgerald,  $40;  Haynes,  $55; 
cash  to  Grant,  $500, — making  a  total  of  $6024.83.  In  ad- 
dition to  the  real  estate  in  LaSalle  county  owned  by  John 
S.  Clayton  at  the  time  of  his  death,  the  inventory  filed  by 
his  administratrix  shows  that  he  also  owned  real  estate  in 
California  valued  at  $29,700,  and  a  lot  in  the  city  of  Lake 
Charles,  Louisiana,  valued  at  $700,  none  of  which  was  in- 
cluded in  the  quit-claim  deed  to  defendant  in  error  or  had 
otherwise  been  disposed  of  by  Grant  F.  Clayton  at  that 
time.  The  only  evidence  offered  by  the  plaintiff  in  error 
was  an  affidavit  for  an  attachment,  subscribed  and  sworn  to 
by  him  on  June  13,  19 10,  in  which  it  is  stated  that  Grant 
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F.  Clayton  was  indebted  to  plaintiff  in  error  in  the  sum  of 
$4619,  due  May  19,  1909,  and  that  said  Grant  F.  Clayton 
was  a  non-resident  of  the  State  of  Illinois ;  a  writ  of  at- 
tachment issued  on  said  affidavit  out  of  the  circuit  court,of 
LaSalle  county,  showing  a  levy,  by  virtue  of  said  writ,  on 
the  interest  of  Grant  F.  Clayton  in  the  premises  in  question; 
a  certificate  of  levy  filed  by  the  sheriff  June  15,  1910,  and 
an  order  of  the  circuit  court  showing  that  Grant  F.  Clay- 
ton had  been  defaulted.  There  was  no  proof  of  personal 
service  on  the  defendant  in  the  attachment  proceedings,  but 
the  default  order  contains  a  recital  that  the  defendant  had 
been  duly  notified  by  publication.  Upon  the  foregoing  evi- 
dence the  probate  court  rendered  the  decree  of  which  the 
plaintiff  in  error  complains. 

Disregarding  the  form  and  looking  at  the  substance  of 
the  controversy  between  the  parties  to  this  record,  plaintiff 
in  error  occupies  the  situation  of  an  attaching  creditor  who 
is  seeking  to  have  the  conveyance  made  by  the  defendant  in 
the  attachment  set  aside  because  said  conveyance  was  made 
for  the  purpose  of  hindering  and  delaying  the  creditors  of 
the  grantor  in  the  collection  of  their  debts.  In  order  to 
give  plaintiff  in  error  any  standing  in  any  court  to  have 
the  conveyance  set  aside,  it  was  necessary  that  he  should 
prove  that  he  was,  in  fact,  acreditor  of  the  grantor  in  the 
deed.  There  is  no  evidence  whatever  in  this  record  which 
even  tends  to  prove,  as  against  the  defendant  in  error,  that 
plaintiff  in  error  was  a  creditor  of  Grant  F.  Clayton  at  the 
time  the  quit-claim  deed  was  made  or  at  any  time.  Plaintiff 
in  error  relies  upon  his  affidavit,  and  other  papers  and  pro- 
ceedings in  the  attachment  case,  as  establishing  all  of  the 
elements  of  his  case  against  defendant  in  error.  Mrs.  Clay- 
ton was  not  a  party  to  that  proceeding.  Being  a  stranger 
to  the  case,  no  admission  or  statement  therein,  either  of 
record  or  otherwise,  by  the  parties,  would  be  binding  upon 
her.  Juilliard  &  Co.  v.  May,  130  111.  87;  Springer  v.  Big- 
ford,  160  id.  495;  Yost  Manf,  Co.  v.  Alton,  168  id.  564. 
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In  the  case  last  above  cited  the  situation  was  similar  to 
the  one  here  presented.  The  attaching  creditor  there,  as 
here,  relied  on  the  affidavit  and  other  papers  to  establish  his 
indebtedness  on  an  issue  being  tried  between  the  attaching 
creditor  and  a  third  party  who  claimed  the  property  by  in- 
terplea.  There  being  no  other  evidence  that  the  plaintiff 
in  the  attachment  was  a  creditor  of  the  defendant  in  that 
proceeding  the  trial  court  directed  a  verdict  for  the  inter- 
pleader. This  court,  in  passing  on  that  question,  (p.  566,) 
said :  "There  was  evidence  produced  upon  the  trial  which, 
uncontradicted,  showed  the  appellee  to  be  the  owner  of  the 
property  in  question.  The  appellant  introduced  no  evidence 
that  it  was  a  creditor  of  the  Climax  Cycle  Company,  ex- 
cept the  affidavit,  bond  and  other  papers  in  the  attachment 
suit,  as  before  stated.  These  were  no  evidence  of  any  in- 
debtedness due  the  appellant.  Without  evidence  of  such  an 
indebtedness  the  appellant  could  not  raise  any  question  of 
fraud,  it  not  being  shown  to  be  a  creditor.  {Springer  v. 
Bigford,  160  111.  495.)  Without  evidence,  therefore,  that 
appellant  was  a  creditor,  and  it  not  being  in  a  position  to 
raise  any  question  of  fraud,  it  was  not  error  in  the  trial 
court  to  instruct  the  jury,  at  the  close  of  all  the  evidence, 
to  find  for  appellee/' 

The  decree  of  the  court  below  might  well  be  sustained 
because  plaintiff  in  error  wholly  failed  to  prove  that  he  was 
a  creditor  of  Grant  F.  Clayton  at  the  time  the  deed  in  ques- 
tion was  made,  but  there  are  other  matters  in  respect  to 
which  the  plaintiff  in  error  failed  to  establish  his  conten- 
tion. There  is  no  proof  that  Grant  F.  Clayton  was  insolv- 
ent at  the  time  the  deed  was  made.  The  inventory,  as  well 
as  the  evidence  of  the  defendant  in  error,  shows  that  John 
S.  Clayton  owned,  at  the  time  of  his  death,  unencumbered 
real  estate  outside  of  Illinois  worth  about  $30,000.  Grant 
F.  Clayton  inherited  one-third  of  this  property,  subject  to 
the  rights  of  his  mother,  as  widow.  The  deed  in  question 
was  made  five  days  after  his  father's  death.    This  evidence 
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tends  to  show  that  Grant  F.  Clayton  was  not  insoWent 
at  the  time  the  deed  in  question  was  made  to  his  mother. 
Again,  there  is  no  evidence  in  this  record  that  proves,  or 
tends  to  prove,  that  the  quit-claim  deed  was  made  by  Grant 
F.  Clayton  with  the  fraudulent  intent  charged,  and  certainly 
none  that  the  defendant  in  error  participated  in  or  had  any 
knowledge  of  such  fraudulent  intent  on  the  part  of  the 
grantor,  if  such  intent,  in  fact,  existed.     There  is  no  dis- 
pute about  the  amount  or  adequacy  of  the  consideration. 
The  evidence  is  undisputed  that  the  defendant  in  error  paid 
$6024.83  for  the  interest  of  Grant  F.  Clayton  in  the  LaSalle 
county  land  and  that  she  was  to  take  it  subject  to  her  home- 
stead and  dower  rights  and  the  debts  of  her  husband's  es- 
tate.    The  evidence  shows  that  this  was  the  full  value  of 
his  interest.    The  defendant  in  error  testifies  that  she  knew 
nothing  about  Grant's  indebtedness  to  the  plaintiff  in  error 
at  the  time  she  bought  his  interest.     She  says  that  she  had 
understood  that  Grant  was  owing  the  plaintiff  in  error  some 
amount  fourteen  years  before,  when  he  went  to  California, 
but  she  had  heard  nothing  about  such  debt  since  that  time. 
Under  the  evidence  in  this  record  the  decree  of  the  pro- 
bate court  sustaining  the  deed  and  ordering  the  sale  of  real 
estate  free  and  clear  of  the  attachment  lien  was  correct,  and 
the  same  will  be  affirmed.  ^^^^^^  ^^^^^^ 

Dunn,  Cartwright  and  Hand,  JJ.,  dissenting: 
Both  the  petitioner  and  the  plaintiff  in  error,  William 
R.  Clayton,  claimed  through  Grant  F.  Clayton,  one  of  the 
heirs  of  the  decedent,  the  former  as  the  grantee  in  a  con- 
veyance by  the  said  Grant  F.  Clayton,  the  latter  as  a  cred- 
itor of  said  Grant  F.  Clayton  by  reason  of  the  subsequent 
levy  of  a  writ  of  attachment.  The  only  question  in  the 
case  was  as  to  the  existence  of  a  lien  in  favor  of  the  plain- 
tiff in  error  on  the  interest  Grant  F.  Clayton  inherited.  The 
decree  found  against  the  plaintiff  in  error  and  that  there 
was  no  such  lien.     If  the  decree  had  been  in  his  favor  it 
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could  have  found  no  more  than  that  a  lien  existed  in  favor 
of  the  plaintiff  in  error  for  a  certain  sum  of  money,  and 
upon  payment  of  that  amount  the  interest  inherited  by 
Grant  F.  Clayton  would  have  been  relieved  of  the  lien.  No 
freehold  was  involved.  The  only  question  tried,  or  that 
could  have  been  tried,  was  the  good  faith  of  the  convey- 
ance to  the  petitioner,  and  the  only  question  adjudicated, 
or  that  could  have  been  adjudicated,  was  the  existence  of 
a  lien  in  favor  of  the  plaintiff  in  error.  We  have  many 
times  held  that  a  suit  to  establish  a  lien  does  not  involve  a 
freehold,  whether  it  seeks  to  foreclose  a  mortgage  or  me- 
chanic's lien,  to  redeem  from  a  mortgage,  to  have  an  ab- 
solute conveyance  declared  a  mortgage,  or  to  set  aside  an 
absolute  deed  made  in  fraud  of  creditors.  (Beach  v.  Pea- 
body,  1 88  111,  75;  Pearson  Lumber  Co.  v.  Brady,  159  id. 
378;  Ryan  v.  Sanford,  133  id.  291;  Adamski  v.  Wieczo- 
rek,  181  id.  361;  First  Nat,  Bank  v.  Vest,  187  id.  389.) 
The  relief  sought  here  is'  to  declare  the  conveyance  to  the 
petitioner  fraudulent  and  subject  her  property  to  the  at- 
tachment lien.  The  cases  of  Ducker  v.  Wear  &  Boogher 
Dry  Goods  Co,  145  111.  653,  and  Alsdurf  v.  Williams,  196 
id.  244,  cited  in  the  majority  opinion,  do  not  sustain  the 
jurisdiction  of  this  court.  Those  were  attachment  cases  in 
which  a  third  person  intervened  denying  the  title  of  the 
defendant  and  claiming  the  land  adversely.  The  title  was 
thus  put  directly  in  issue  by  the  pleadings.  Under  the  stat- 
ute the  question  tried  was  not  the  existence  of  a  lien  by  vir- 
tue of  the  attachment,  but  the  ownership  of  the  property. 
In  such  case  the  statute  directs  a  jury  to  be  empaneled  to 
inquire  into  the  right  of  property.  That  is  the  sole  issue, — 
the  title.  Neither  the  plaintiff's  debt  nor  his  lien  is  in  is- 
sue and  the  judgment  of  the  court  does  not  establish  or 
deny  any  lien.  The  judgment  is  either  for  or  against  the 
claimant  absolutely,  and  establishes  the  title.  In  our  judg- 
ment this  appeal  should  be  transferred  to  the  Appellate 
Court. 


442  HoYT  V.  McLaughlin.  Bam 

WiLUAM  M.  HoYT,  Appellant,  vs.  Robert  G.  McLaugh- 
lin et  al.  Appellees. 

Opinion  filed  June  20,  ipii. 

1.  Nuisances — when  public  nuisance  cannot  be  abated  at  suit 
of  private  individual.  A  public  nuisance  cannot  be  abated  at  the 
suit  of  a  private  person  but  only  in  an  action  by  or  in  the  name 
of  the  People,  unless  the  nuisance  causes  such  person  a  special  and 
particular  injury  distinct  from  that  suffered  by  him  in  common 
*with  the  public  at  large. 

2.  Same — what  is  meant  by  injury  to  the  public.  Injury  to  the 
public,  as  that  term  is  used  with  reference  to  the  abating  of  nui- 
sances, means  such  an  injury  as  hinders  or  excludes  all  persons 
alike  from  the  enjoyment  of  a  common  right;  but  the  question 
whether  a  person  has  suffered  special  injury  different  from  the 
public  injury  is  not  determined  by  whether  he  alone  has  suffered 
injury  or  whether  others  in  the  vicinity  have  also  been  injured. 

3.  Same — what  does  not  affect  right  of  person  to  maintain  bill 
to  abate  nuisance.  If  an  individual  has  suffered  special  damage 
to  his  property  from  a  public  nuisance  his  right  to  maintain  a  bill 
to  enjoin  its  continuance  is  not  affected  by  the  mere  fact  that  the 
property  of  others  in  the  vicinity  is  injured  from  the  same  cause, 

4.  Same — what  allegations  show  special  damage  from  conduct- 
ing unlicensed  dram-shop.  A  bill  seeking  to  enjoin  the  conducting 
of  an  unlicensed  dram-shop  (which  the  statute  declares  to  be  a 
public  nuisance)  makes  a  case  of  special  injury  which  alleges  that 
the  rental  value  of  complainant's  building,  which  is  used  for  stores 
and  flats,  is  greatly  depreciated  by  the  dram-shop  being  conducted 
in  the  same  block,  and  that  complainant  is  thereby  compelled  to 
rent  to  a  class  of  tenants  containing  a  greater  per  cent  of  persons 
who  fail  to  pay  rent  than  the  class  he  could  get  if  the  dram-shop 
were  not  conducted  there. 

5.  Dram -SHOPS — when  license  to  keep  a  dram-shop  is  invalid. 
A  dram-shop  license  is  invalid  which  is  issued  without  complying 
with  the  terms  of  an  ordinance  requiring  the  application  to  be 
signed  by  a  specified  proportion  of  the  property  owners  within  the 
territory  fixed  by  the  ordinance. 

6.  Same — property  owners  on  both  streets  must  sign  petition 
where  dram-shop  has  a  corner  entrance.  Where  the  main  entrance 
of  a  dram-shop  located  on  a  corner  lot  is  diagonally  across  the 
corner  of  the  building,  so  that  it  is  as  much  on  one  street  as  the 
other,  the  signatures  of  property  owners  on  both  streets  must  be 
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obtained  under  an  ordinance  requiring  the  signatures  of  a  speci- 
fied portion  of  the  property  owners  on  each  side  of  the  street  in 
the  block  where  the  dram-shop  has  its  main  entrance. 

7.  Same — one  person  cannot  operate  dram-shop  under  another 
persons  license.  Neither  under  paragraph  4  of  the  Dram-shop  act 
nor  section  1332  of  the  ordinances  of  the  city  of  Chicago  is  it  law- 
ful for  one  person  to  own,  maintain  and  conduct  a  dram-shop  un- 
der a  license  issued  to  and  in  the  name  of  another  person. 

8.  Same — the  Chicago  ordinance  dividing  license  year  into  two 
periods  is  not  unlawful.  Section  1340  of  the  Chicago  ordinances, 
which  divides  the  license  year  into  two  periods  of  six  months  each 
and  permits  licenses  to  be  issued  for  each  period  for  $500  license 
fee  in  advance,  but  which  authorizes  the  issuing  of  a  license  for 
the  full  year  for  $1000  in  advance,  with  provisions  for  issuing  li- 
censes for  unexpired  portions  of  the  year  or  periods,  is  not  in  con- 
flict w^th  paragraph  3  of  the  Dram-shop  statute. 

Appeai,  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  W11.LIAM  Fenimore  Cooper,  Judge,  presiding. 

Edwin  Bebb,  for  appellant. 

Winston,  Payne,  Strawn  &  Shaw,  (Arthur  C. 
Marriott,  of  counsel,)   for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

The  appellant,  William  M.  Hoyt,  filed  a  bill  in  the  su- 
perior court  of  Cook  county,  on  the  chancery  side,  for  an 
injunction  against  Herman  P.  Grube  and  Robert  G.  Mc- 
Laughlin, the  appellees,  the  latter  ^f  whom  was  running  a 
dram-shop  located  on  the  corner  of  Fifty-fifth  street  and 
Lake  avenue,  in  the  city  of  Chicago.  The  bill  alleged  that 
the  dram-shop  was  owned  and  conducted  by  McLaughlin 
under  a  license  issued  to  Grube;  that  the  ordinance  under 
which  said  license  was  issued  was  void;  that  the  petition 
filed  with  the  application  for  license  did  not  contain  a  suf- 
ficient number  of  signers,  as  required  by  the  ordinance,  and 
that  said  dram-shop  was  operated  and  maintained  by  said 
McLaughlin  illegally  and  without  any  warrant  of  law.    The 
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bill  further  alleged  that  appellant  is  the  owner  and  in  pos- 
session of  a  four-story  brick  building  located  at  5528  and 
5530  Lake  avenue,  which  building  contains  on  the  first 
floor  two  store  rooms  leased  and  occupied  for  merchandise 
purposes,  and  on  the  second,  third  and  fourth  floors  are 
eighteen  flats  or  apartments  occupied  as  dwellings  by  ten- 
ants, for  which  a  certain  rent  is  paid  to  appellant.  The 
bill  further  alleged  that  appellant's  property  is  located  in 
the  same  block  as  the  dram-shop  and  about  two  hundred 
feet  distant  therefrom;  that  the  operation  of  said  dram- 
shop denies  "to  the  complainant  and  his  said  tenants  the 
peace  and  quiet  to  which  they  are  entitled,  and  said  saloon* 
and  its  patrons  attracted  thereto,  are  a  constant  source  of 
injury  and  damage  to  the  said  property  of  complainant  used 
for  dwellings  and  for  other  purposes,  as  aforesaid,  and  de- 
preciate the  value  of  complainant's  said  property ;  that  by 
reason  of  the  nuisance  of  the  said  saloon  and  by  reason  of 
the  inherent  nature  of  the  business  said  complainant  cannot 
rent  his  said  apartments  or  flats  as  dwellings  and  stores  ad- 
vantageously, and  is  forced  to  rent  the  said  dwellings  at  a 
greatly  reduced  rent  from  that  which  he  otherwise  could 
have  obtained,  to  the  great  loss  of  the  complainant;  that 
the  class  of  tenants  who  will  rent  such  dwellings  and  stores 
while  said  unlawful  saloon  or  dram-shop  is  operated  em- 
brace a  larger  number  than  there  otherwise  would  be  of 
persons  who  are  unable  to  pay  their  rent  when  due  and 
often  fail  wholly  to  pay  their  rent,  to  the  great  loss  of 
complainant."  The  bill  alleged  that  the  damage  and  injury 
to  appellant  occasioned  by  maintaining  and  operating  said 
dram-shop  were  great  and  irreparable,  and  that  appellant 
would  continue  to  suffer  such  damage  and  injury  unless  ap- 
pellees be  enjoined  from  further  operating,  conducting  and 
maintaining  said  dram-shop.  A  general  demurrer  was  filed 
to  the  bill,  which  was  sustained  by  the  court  and  the  bill 
dismissed  for  want  of  equity.  The  court  having  certified 
that  the  validity  of  a  municipal  ordinance  of  the  cit}'  of 
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Chicago  was  involved  and  that  the  public  interest  required 
that  the  question  should  be  passed  upon  by  this  court,  an 
appeal  was  prayed  and  allowed  and  the  case  has  been 
brought  here  for  review. 

The  bill  alleges  that  the  property  described  is  in  what 
was  the  village  of  Hyde  Park  before  its  annexation  to  the 
city  of  Chicago;  that  prior  to  said  annexation  the  village 
adopted  an  ordinance  which,  in  part,  is  as  follows :  "Any 
person  who  shall  desire  to  obtain  a  license  to  keep  a  saloon 
or  dram-shop  shall,  in  addition  to  the  requirements  now 
provided  by  ordinance,  present  his  application,  in  writing, 
to  the  village  comptroller  for  such  license,  in  which  shall  be 
stated  the  name  of  the  person  or  firm  to  whom  the  license 
is  to  be  issued  and  the  place  where  such  saloon  or  dram- 
shop is  to  be  kept,  which  application  shall  be  signed  by  a 
majority  of  the  property  ow-ners,  according  to  frontage,  on 
both  sides  of  the  street  in  the  block  in  which  such  dram- 
shop is  to  be  kept,  and  shall  also  be  signed  by  a  majority 
of  the  bona  Ude  householders  and  persons  or  firms  living 
in  or  doing  business  on  each  side  of  the  street  in  the  block 
upon  which  such  dram-shop  shall  have  its  main  entrance,'* 
and  which  said  ordinance  is  now  in  full  force  and  effect  in 
that  part  of  the  city  of  Chicago  which  was  formerly  Hyde 
Park.  The  bill  alleges  that  said  ordinance  was  not  com- 
plied with  by  securing  the  signatures  to  the  application  for 
license  of  a  majority  of  the  property  owners,  according  to 
frontage,  on  both  sides  of  the  street  in  the  block  in  which 
the  dram-shop  is  located,  nor  by  securing  to  the  application 
the  signatures  of  a  majority  of  the  bona  -fide  householders 
and  persons  or  firms  living  in  or  doing  business  on  each 
side  of  the  street  in  the  block  upon  which  the  dram-shop 
has  its  main  entrance.  It  is  alleged  that  at  the  time  the 
license  was  issued  the  total  number  of  bona  fide  household- 
ers, persons  or  firms  living  or  doing  business  on  the  east 
side  of  Lake  avenue  in  the  block  in  which  the  dram-shop 
is  located  was  nine,  but  that  only  two  of  this  number  had 
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signed  the  application.  The  entrance  to  the  dram-shop  is  in 
the  corner  of  the  building  on  Lake  avenue  and  Fifty-fifth 
street,  and  is  alleged  to  be  as  much  on  one  street  as  the 
other.  The  bill  charges  it  was  the  duty  of  the  applicant 
for  license  to  secure  the  signatures  of  a  majority  of  tlie 
bona  Ude  householders  and  persons  or  firms  living  in  or 
doing  business  on  each  side  of  both  Lake  avenue  and  Fifty- 
fifth  street  because  the  main  entrance  was  on  both  of  said 
streets,  and  it  is  alleged  the  application  was  not  signed  by 
any  householder,  person  or  firm  living  or  doing  business  on 
either  side  of  Fifty-fifth  street.  The  bill  sets  out  a  number 
of  ordinances  of  the  city  of  Chicago  relating  to  the  subject 
of  dram-shops,  among  them  section  1340,  which  divides  the 
license  year  into  two  periods  of  six  months  each,  and  au- 
thorizes a  license  for  either  period  upon  the  payment  of 
the  fee  in  advance  for  the  period.  This  ordinance,  it  is  al- 
leged, is  in  conflict  with  the  Dram-shop  act  and  is  invalid. 

While  the  trial  court  certified  that  the  validity  of  an 
ordinance  of  the  city  of  Chicago  is  involved  and  the  public 
interest  required  the  appeal  to  be  prosecuted  to  this  court, 
we  have  not  been  favored  by  counsel  for  appellees  with  any 
reference  to  or  discussion  of  the  validity  of  any  ordinance. 
The  grounds  relied  upon  by  appellees  to  sustain  the  decree 
of  the  superior  court  are,  that  the  bill  does  not  make  a  case 
showing  special  damage  to  appellant  different  from  that 
suffered  by  the  public  at  large,  and  in  the  absence  of  such 
showing  it  is  claimed  the  nuisance  could  only  be  abated  in 
an  action  by  or  in  the  name  of  the  People.  It  is  also  in- 
sisted that  the  validity  of  a  city  ordinance  cannot  be  raised 
in  a  court  of  equity  by  bill  for  an  injunction. 

An  unlicensed  dram-shop  or  saloon  is  declared  by  law 
to  be  a  nuisance.  (Kurd's  Stat.  1909,  chap.  43,  par.  7.) 
Can  such  a  nuisance  be  abated  at  the  suit  of  a  private  per- 
son? The  answer  to  this  question  depends  upon  whetlier 
an  individual  has  suffered  special  damage  different  from 
that  suffered  by  him  in  common  with  the  public.    The  rule 
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is  well  settled  by  the  decisions'  of  this  and  other  States  that 
a  public  nuisance  will  not  be  enjoined  at  the  suit  of  a  pri- 
vate person  unless  the  nuisance  causes  such  person  a  special 
and  particular  injury  distinct  from  that  suffered  by  him  in 
common  with  the  public  at  large.  In  cases  where  no  pri- 
vate or  special  injury  is  caused  to  an  individual  an  action 
to  abate  the  nuisance  must  be  instituted  by  or  in  the  name 
of  the  public.  But  a  public  nuisance  may  also  be  a  private 
nuisance,  (Wood  on  Nuisances,  sec.  674,)  as  where  the 
property  of  an  individual  is  injured  in  a  manner  special  to 
him  and  different  from  the  injury  to  the  public.  An  injury 
to  the  public,  in  the  sense  here  used,  is  such  an  injury  as 
excludes  or  hinders  all  alike  in  the  enjoyment  of  a  common 
right.  The  question  whether  a  private  person  has  suffered 
such  special  injury  or  damage  is  not  to  be  determined  by 
whether  he,  alone,  has  suffered  damage  or  whether  others 
in  the  same  vicinity  have  been  injured  also.  .If  an  individ- 
ual has  suffered  special  damage  to  his  property  from  the 
nuisance,  his  right  to  maintain  a  bill  to  enjoin  it  is  not 
affected  by  the  fact  that  the  property  of  others  has  been 
injured  by  the  same  cause.  (IVylie  v.  Elwood,  134  111. 
281.)  This  question  has  been  the  subject  of  frequent  ad- 
judication, and,  according  to  the  great  weight  of  authority, 
if  the  allegations  of  the  bill  here  make  a  case  against  ap- 
pellees of  conducting  a  dram-shop  without  a  license,  the 
special  damage  alleged  is  sufficient  to  authorize  maintaining 
the  bill.  In  Wesson  v.  Washburn  Iron  Co,  95  Mass.  95, 
the  court  said:  "The  real  distinction  would  seem  to  be 
this:  That  when  the  wrongful  act  is,  of  itself,  a  disturb- 
ance or  obstruction  only  to  the  exercise  of  a  common  and 
public  right,  the  sole  remedy  is  by  public  prosecution,  un- 
less special  damage  is  caused  to  individuals  distinct  from 
that  done  to  the  whole  community.  But  when  the  alleged 
nuisance  would  constitute  a  private  wrong  by  injuring  prop- 
erty or  health  or  creating  personal  inconvenience  and  an- 
noyance for  which  an  action  might  be  maintained  in  favor 
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of  a  person  injured,  it  is  none  the  less  actionable  because 
the  wrong  is  committed  in  a  manner  and  under  circum- 
stances which  would  render  the  guilty  party  liable  to  indict- 
ment for  a  common  nuisance."  Other  cases  in  point  and 
sustaining  the  appellant's  right  to  maintain  his  action  are: 
Crazvford  v.  Tyrell,  128  N.  Y.  34;  28  N.  E.  Rep.  514; 
Weakley  v.  Page,  102  Tenn.  178;  46  L.  R.  A.  552;  Kxssd 
V.  Lewis,  156  Ind.  233;  59  N.  E.  Rep.  478;  Hamilton  w 
Whit  ledge,  11  Md.  128;  69  Am.  Dec.  184;  Haggards, 
Stehlin,  137  Ind.  43;  22  L.  R.  A.  577;  Detroit  Realty  Co. 
V.  Oppenheim,  156  Mich.  385;  21  L.  R.  A.  (N.  S.)  S^S; 
Yolo  County  v.  Sacramento,  36  Cal.  193;  Walker  v.  Shep- 
ardson,  2  Wis.  384;  60  Am.  Dec.  423. 

The  ordinance  prescribing  the  requirements  of  the  ^ 
plication  for  a  dram-shop  license,  with  reference  to  the  sig- 
natures of  property  owners,  was  adopted  by  the  former 
village  of  Hyde  Park,  but  it  has  continued  in  force  in  that 
territory  since  the  annexation  of  the  village  of  Hyde  Park 
to  the  city  of  Chicago  and  has  been  frequently  before  this 
court.  People  v.  Harrison,  185  111.  307;  Harrison  v.  Peo- 
plq,  19s  id.  466;  People  v.  Griesbach,  211  id.  35;  Thcurcr 
V.  People,  211  id.  296;  People  v.  Heidelberg  Garden  Co. 
233  id.  290. 

The  bill  alleges  that  the  application  by  appellee  Gnibe 
for  the  license  was  not  signed,  as  the  ordinance  required, 
by  a  majority  of  the  property  owners,  according  to  front- 
age, on  both  sides  of  the  street  in  the  block  where  the 
dram-shop  was  to  be  kept,  and  was  not  signed  by  a  ma- 
jority of  the  bona  fide  householders  and  persons  or  firms 
living  in  or  doing  business  on  each  side  of  the  street  in 
the  block  upon  which  the  dram-shop  has  its  main  entrance; 
that  there  were  nine  bona  fide  householders  and  persons  or 
firms  living  in  or  doing  business  on  the  east  side  of  Lake 
avenue, — a  street  in  the  block  upon  which  said  dram-shop 
had  its  main  entrance  when  the  pretended  license  was  is- 
sued,— but  only  two  of  said  number  signed  the  application. 
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By  reason  of  these  matters  the  bill  alleges  the  license  issued 
was  void.  That  a  license  issued  without  compliance  with 
the  ordinance  requiring  the  application  to  be  signed  by  the 
proportion  of  the  property  owners  specified  is  invalid  and 
void  was  held  in  People  v.  Griesbach,  supra,  Martens  v. 
People,  1 86  111.  314,  and  Theurer  v.  People,  supra.  On 
this  ground  we  think  the  allegations  of  the  bill  made  a  case 
against  appellees  of  running  a  dram-shop  without  a  license, 
and  the  demurrer  admitted  the  truth  of  these  allegations. 

It  is  also  alleged  in  the  bill  that  the  dram-shop  is  located 
on  the  corner  of  Lake  avenue  and  Fifty-fifth  street;  that 
the  main  entrance  is  diagonally  across  the  comer  of  the 
building  and  is  as  convenient  from  Fifty-fifth  street  as 
from  Lake  avenue, — in  fact,  is  as  much  on  one  street  as 
the  other, — but  no  signatures  of  householders,  persons  or 
firms  doing  business  on  Fifty-fifth  street  were  obtained, 
and  it  is  claimed  in  such  case  it  was  required  that  the  ap- 
plication be  signed  by  the  requisite  number  on  Fifty-fifth 
street.  We  are  of  opinion  this  is  a  proper  construction  of 
the  ordinance.  It  is  to  be  assumed  that  there  were  special 
reasons  for  requiring  the  applicant  for  a  license  to  secure 
the  signatures  to  his  application  of  a  majority  of  the  bona 
ade  householders  and  persons  or  firms  living  in  or  doing 
business  on  each  side  of  the  street  in  the  block  upon  which 
the  dram-shop  was  to  have  its  main  entrance.  According 
to  the  allegations  of  the  bill  the  main  entrance  was  on  two 
streets,  or,  at  least,  it  was  no  more  on  Lake  avenue  than 
it  was  on  Fifty-fifth  street.  Where  such  an  entrance  is 
adopted  it  is  our  opinion  the  ordinance  would  not  be  com- 
plied with  by  procuring  signatures  only  of  persons  on- Lake 
avenue. 

The  bill  further  alleges  the  license  w^as  secured  by  and 
issued  to  appellee  Grube  but  that  the  dram-shop  is  now 
owned,  maintained  and  operated  by  appellee  McLaughlin; 
that  McLaughlin  is  lessee  of  the  building  and  has  had  is- 
sued to  him  a  United  States  government  tax  receipt  au- 
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thorizing  him  to  sell  intoxicating  liquors;    that  the  said 
McLaughlin  purchases  in  his  own  name  the  liquors  sold  in 
said  dram-shop  and  advertises  himself  to  be  the  owner  of 
said  dram-shop,  and  that  this  is  all  done  upon  the  pretended 
authority  of  the  license  issued  to  the  appellee  Grube.    Para- 
graph 4  of  the  Dram-shop  act  provides  a  dram-shop  license 
shall  not  be  transferable.     Section  1332  of  the  ordinances 
of  the  city  of  Chicago,  which  is  made  part  of  the  bill,  is 
as  follows :    "No  license  granted  under  this  ordinance  shall 
be  assigned  or  transferred  except  as  hereinafter  provided, 
nor  shall  any  such  license  authorize  any  person  to  do  busi- 
ness or  act  under  it  but  the  person  named  thereon.    Any 
person  to  whom  any  license  shall  have  been  issued  may, 
with  the  permission  of  the  mayor,  assign  and  transfer  the 
same  to  any  other  person,  and  the  person  to  whom  such 
license  is  issued,  or  the  assignee  of  such  license,  shall  sur- 
render such  assigned  license  and  have  a  new  license  issued 
for  the  unexpired  term  of  the  old  license,  authorizing  the 
assignee  or  transferee  of  such  license  to  carry  on  the  same 
business,  or  occupation  at  such  place  as  may  be  named  in 
such  new  license:     Provided,  that  in  all  cases  the  person 
obtaining  such  new  license  shall  give  a  bond,  with  sureties, 
which  shall  conform,  as  near  as  may  be,  to  the  bond  upon 
which  such  surrendered  license  was  issued :    Prozided  /«r- 
ther,  that  nothing  herein  contained  shall  be  held  to  au- 
thorize the  assignment  or  transfer  of  saloon  or  dram-shop 
licenses.     Such   licenses  shall   be   non-assignable  and  no: 
transferable."    It  would  seem  too  plain  for  debate  that  Mc- 
Laughlin could  not  own,  maintain  and  conduct  a  dram-shop 
under  a  license  issued  to  and  in  the  name  of  another  man. 
The  validity  of  the  ordinance  relating  to  the  signatures 
of  property  ovyners  in  the  block,  and  householders,  persons 
or  firms  living  in  or  doing  business  on  each  side  of  the 
street  where  the  dram-shop  has  its  main  entrance,  is  not 
questioned  in  this  suit  by  either  party,  and  we  are  of  opin- 
ion that  whether  the  ordinance  which  is  attacked  by  ap- 
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pellant  is  valid  or  invalid,  the  allegations  of  the  bill  were 
sufficient  to  require  an  answer.  The  decree  merely  sus- 
tains the  general  demurrer  of  appellees  to  the  bill  and  dis- 
misses it  for  want  of  equity.  The  chancellor  certified  that 
the  validity  of  an  ordinance  is  involved  and  tliat  the  public 
interest  required  the  appeal  to  be  direct  to  this  court. 

The  bill  makes  ordinance  1340  of  the  city  of  Chicago 
a  part  thereof  and  alleges  that  it  is  in  conflict  with  para- 
graph 3  of  chapter  43.  (Kurd's  Stat.  1909,  p.  931.)  Sec- 
tion 1340  of  the  ordinance  divides  the  license  year  into 
two  periods.  The  first  period  is  from  May  i  to  October  31 
and  the  second  period  from  November  i  to  April  30.  It 
authorizes  dram-shop  licenses  to  be  issued  for  the  full  li- 
cense year  or  the  unexpired  portion  thereof,  or  for  any 
period  of  the  unexpired  portion  thereof.  The  license  fee 
of  $1000  is  made  payable  in  advance  for  the  full  year,  or 
$500  in  advance  for  each  period.  If  a  license  is  issued  for 
the  unexpired  portion  of  a  year  or  for  the  unexpired  por- 
tion  of  any  period,  the  fee  to  be  paid  shall  bear  the  same 
ratio  to  the  sum  required  for  the  whole  year  that  the  num- 
ber of  days  in  such  unexpired  portion  bears  to  the  whole 
number  of  days  in  the  year.  One  of  the  errors  assigned  is 
that  the  court  erred  in  holding  this  ordinance  valid.  The 
bill  alleges  the  license  was  issued  to  the  appellee  Grube  by 
periods,  in  accordance  with  the  provisions  of  said  ordinance, 
and  the  fee  for  each  period  was  paid  in  advance.  Para- 
graph 3,  which  appellant  claims  the  ordinance  is  in  conflict 
with,  reads:  **That  hereafter  it  shall  not  be  lawful  for  the 
corporate  authorities  of  any  city,  tow^n  or  village  in  this 
State,  to  grant  a  license  for  the  keeping  of  a  dram-shop, 
except  upon  the  payment,  in  advance,  into  the  treasury  of 
the  city,  tow-n  or  village  granting  the  license,  such  sum  as 
may  be  determined  by  the  respective  authorities  of  such 
city,  town  or  village,  not  less  than  at  the  rate  of  five  hun- 
dred dollars  ($500)  per  annum.''  We  do  not  think  the  or- 
dinance is  in  conflict  with  the  statute,  but  for  the  reasons 
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given,  the  bill  stated  a  cause  of  action  and  the  court  erred 
in  sustaining  the  demurrer  to  and  dismissing  it. 

The  decree  is  reversed  and  the  cause  remanded  to  the 
superior  court,  with  directions  to  overrule  the  demurrer. 

Reversed  and  remanded,  with  directions. 


Nettie  Stickel,  Appellee,  vs.  The  Riverview  Sharp- 
shooters Park  Company,  Appellant. 

Opinion  Hied  June  20,  ipii. 

1.  Amusement  parks — the  proprietor  must  see  that  driHccs  of 
concessioners  are  reasonably  safe.  Where  space  in  an  amusement 
park  is  granted  for  conducting  attractions  for  the  amusement  01 
the  public,  for  witnessing  which  an  admission  fee  is  charged  by 
the  concessioner  and  divided  with  the  owner,  there  is  such  unanim- 
ity of  authority  between  the  proprietor  and  concessioner  that  the 
proprietor  assumes  an  obligation  that  the  devices  and  attractions 
shall  be  reasonably  safe  for  the  purposes  for  which  the  public  is 
invited  to  use  them. 

2.  Same — question  whether  it  ivas  negligence  to  maintain  chute 
as  only  exit  from  building  is  for  the  jury.  Whether  it  was  neg- 
ligence to  construct  and  maintain  a  metal  chute  as  the  only  mtiT& 
of  exit  from  a  building  used  as  an  amusement  device,  and  down 
which  patrons  of  the  attraction  were  required  to  slide,  is  a  ques- 
tion for  the  jury  in  an  action  by  a  patron  who  was  injured  in  de- 
scending the  chute,  which  was  eighteen  feet  above  the  ground  ai 
the  top  and  inclined  at  an  angle  of  about  forty  degrees. 

3.  Whether  the  defendant  was  guilty  of  negligence  in  pemi't 
ting  the  construction  and  maintenance  of  the  device  by  which  the 
plaintiff  was  injured,  and  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence,  are  held,  under  tlie  evidence  in  thi?  case,  10 
be  questions  of  fact  properly  submitted  to  the  jury  and  conclu- 
sively settled  by  the  judgment  of  the  Appellate  Court. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  W11.1.ARD  M.  McEwD\ 
Judge,  presiding. 
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Winston,  Payne,  Strawn  &  Shaw,  (Ralph  M. 
Shaw,  Edward  W.  Everett,  and  John  C.  Slade,  of 
counsel,)  for  appellant. 

James  Maher,  and  John  T.  Murray,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

The  Branch  Appellate  Court  for  the  First  District  af- 
firmed a  judgment  of  the  superior  court  of  Cook  county 
against  appellant,  in  favor  of  appellee,  for  $3500  for  per- 
sonal injuries,  and  said  Branch  Appellate  Court  granted  a 
certificate  of  importance,  upon  which  a  further  appeal  is 
prosecuted  to  this  court. 

Appellant  is  a  corporation  maintaining  and  operating  a 
park,  within  which  are  amusements  and  attractions  of  vari- 
ous kinds.  The  park  is  enclosed  and  an  admission  fee  of 
ten  cents  is  charged  for  each  person  entering  it.  Inside 
the  park  exhibitions  and  attractions  are  maintained  and 
operated  by  persons  who  have  concessions  from  appellant. 
Additional  charges  are  made  by  the  concessioners  for  vis- 
itors  to  their  respective  attractions.  One  of  the  attractions 
in  the  park  was  operated  by  Paul  W.  Cooper  and  William 
Schmidt,  concessioners,  and  was  known  as  Katzenjammer 
Castle.  Visitors  to  this  attraction  were  charged  ten  cents 
admission  fee,  and  twenty-five  per  cent  of  the  admissions 
were  paid  to  appellant  for  the  concession.  June  7,  1906, 
appellee  and  an  escort  visited  the  park,  purchased  tickets  for 
entrance  into  the  grounds  and  afterwards  purchased  tickets 
for  admission  to  and  visited  Katzenjammer  Castle.  After 
passing  through  the  building  and  ascending  a  stairway  they 
came  to  a  plact  provided  for  exit  from  the  building,  which 
was  by  means  of  a  slide  or  chute  of  galvanized  iron  reach- 
ing from  the  upper  story  of  the  building  to  within  one  and 
one-half  to  two  and  one-half  feet  of  the  ground  and  in- 
clined at  an  angle  of  thirty-five  or  forty  degrees.  Appellee 
objected  to  descending  by  means  of  this  chute  or  slide  and 
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asked  to  be  permitted  to  pass  from  the  building  by  some 
other  way.  She  testified  an  attendant  told  her  there  was 
no  other  way,  and  took  hold  of  her  and  pushed  her  on  the 
chute  in  a  sitting  position  and  started  her  down.  She  went 
down  with  considerable  speed,  breaking  her  leg  when  she 
struck  the  ground. 

At  the  close  of  appellee's  evidence,  and  again  at  the 
close  of  all  the  evidence,  appellant  moved  the  court  to  di- 
rect the  jury  to  find  it  not  guilty,  but  these  motions  were 
overruled  and  the  case  was  submitted  to  the  jury,  resulting 
in  a  verdict  for  the  appellee,  upon  which  the  court  rendered 
judgment. 

The  errors  relied  on  are,  that  the  trial  court  erred  in 
not  directing  a  verdict  in  favor  of  appellant,  in  not  allow- 
ing a  motion  for  new  trial  and  in  rendering  judgment  on 
the  verdict,  and  the  Appellate  Court  erred  in  not  reversing 
the  judgment  for  said  errors. 

Appellant  contends  that  its  only  duty  with  reference  to 
the  building  where  the  injury  occurred  was  to  use  ordinan 
care  to  keep  the  structures  and  devices  operated  by  the  con- 
cessioners in  a  reasonably  safe  condition  for  the  purposes 
for  which  they  were  constructed,  and  that  it  cannot  be  held 
liable  for  the  negligence  of  its  concessioners  or  their  em- 
ployees in  operating  the  structures  and  devices.  Some  of 
the  authorities  appear  to  make  a  distinction  between  cases 
like  the  one  before  us  and  cases  where  the  owner  of  prem- 
ises turns  them  over  to  an  independent  contractor,  who 
has  the  sole  right  to  hire  and  discharge  servants.  In  tliose 
cases  the  doctrine  of  respondeat  superior  does  not  apply  to 
the  owner,  but  in  amusement  places  where  space  is  granted 
for  conducting  attractions  for  the  amusement  of  the  public 
and  for  which  an  admission  fee  is  charged  by  the  conces- 
sioner and  divided  w^ith  the  owner,  there  is  unanimity  ot 
authority  that  the  owner  assumes  an  obligation  that  the 
devices  and  attractions  operated  by  the  concessioners  are 
reasonably  safe  for  the  purposes  for  which  the  public  is 
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invited  to  use  them.  While  there  are  some  decisions  to 
the  contrary,  the  greater  weight  of  authority  is  that  the 
owner  will  not  be  relieved  from  responsibility  because  the 
exhibition  is  provided  and  conducted  by  the  concessioner, 
provided  it  is  of  a  character  that  would  probably  cause  in- 
jury unless  due  precautions  are  taken  to  guard  against  it; 
and  this  duty  applies  not  to  construction  alone,  but  to  man- 
agement and  operation  where  the  device  is  of  a  character 
likely  to  produce  injury  unless  due  care  is  observed  in  its 
operation.  Thornton  v.  Maine  State  Agricultural  Society, 
97  Me.  1 08;  94  Am.  St.  Rep.  488;  Hollis  v.  Kansas  City 
Retail  Merchants'  Assn,  205  Mo.  508;  14  L.  R.  A.  (N.  S.) 
284;  Richmond  and  Manchester  Railzvay  Co.  v.  Moore,  37 
L.  R.  A.  258 ;  Thompson  v.  Lowell,  Lawrence  and  Haver- 
hill Street  Railroad  Co.  170  Mass.  577;  64  Am.  St.  Rep. 
323 ;  S check  v.  Plattdeutsche  V oik f est  Verein,  50  L.  R.  A. 
199;  64  N.  J.  L.  624;  81  Am.  St.  Rep.  512;  Higgins  v. 
Franklin  County  Agricultural  Society^  3  L.  R.  A.  (N.  S.) 
1 132;  100  Me.  565;  Texas  State  Fair  v.  Brittain,  118 
Fed.  Rep.  713. 

But,  independently  of  whether  appellant  could  be  held 
liable  for  the  negligent  conduct  and  management  of  the 
Katzen jammer  Castle,  we  are  satisfied  that  the  evidence  is 
such  as  to  warrant  submitting  to  the  jury  whether  appel- 
lant performed  its  duty  to  use  due  and  reasonable  care  to 
see  that  the  attractions  used  by  its  concessioners  were  rea- 
sonably safe  for  the  purposes  for  which  the  public  were 
invited  to  use  them.  To  see  the  attractions  of  Katzenjam- 
mer  Castle  visitors  were  required  to  ascend  a  stairway,  go 
through  dark,  narrow  passages  and  over  moving,  springing 
and  suspended  floors.  In  the  dark  rooms  and  passages  were 
images  of  goblins,  heads  of  ferocious  beasts  with  lighted 
eyes,  and  other  hideous  and  fantastic  figures.  These,  and 
noises  made,  were  calculated  to  produce  an  effect  upon  the 
nerves  of  visitors.  The  exit  provided  for  visitors  w^ho  had 
passed  through  the  building  was  by  means  of  a  chute  or 
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slide  of  galvanized  iron,  semi-cylindrical  in  shape  and  wide 
enough  for  one  to  sit  in  and  slide  down.  The  upper  end 
of  the  chute  was  about  eighteen  feet  from  the  ground.  It 
descended  at  an  angle  of  thirty-five  or  forty  degrees  to 
within  one  and  one-half  to  two  and  one-half  feet  of  the 
ground.  .  The  lower  end  of  it  inclined  upward,  for  the 
purpose  of  checking  the  speed  of  the  person  sliding  down 
it.  An  attendant  was  employed  to  stand  at  the  lower  end 
of  the  chute  and  assist  persons  sliding  down  it  and  a  rub- 
ber mat  about  three  feet  square  was  placed  on  the  ground 
at  the  end  of  the  chute,  but  appellee  and  her  escort  testified 
there  was  no  person  at  the  bottom  of  the  chute  when  she 
was  injured,  and  appellee  testified  she  saw  no  rubber  mat 
Appellee  and  her  escort  testified  appellee  objected  to  going 
down  the  chute,  but  an  attendant  told  her  there  was  no 
other  way  for  them  to  get  out.  Appellee  asked  to  be  per- 
mitted to  go  back  the  way  she  came,  but  an  attendant  told 
her  she  could  not  do  so.  Appellee  testified  the  attendant 
took  hold  of  her,  put  her  in  the  chute  and  pushed  her  down. 
When  she  struck  the  bottom  her  leg  was  broken. 

If,  as  contended  by  the  appellant,  the  construction  and 
maintenance  of  such  a  device  as  the  only  fexit  from  the 
building  cannot  be  said  to  be  negligence  per  se,  neither  can 
it  be  said,  as  a  matter  of  law,  that  it  was  not  negligence. 
The  declaration  charges  appellant  with  negligence  in  per- 
mitting the  means  of  exit  from  the  building  to  be  and  re- 
main in  a  dangerous  condition.  While,  so  far  as  the  proof 
shows,  the  chute  was  not  out  of  repair  and  was  in  the 
same  condition  as  when  first  constructed,  whether  the  con- 
struction and  maintenance  of  that  kind  of  an  exit  was  neg- 
ligence was  a  question  of  fact  proper,  under  the  declara- 
tion, to  be  submitted  to  a  jury  for  determination.  Whether 
the  appellee  was  guilty  of  contributory  negligence  was  also  a 
question  of  fact  properly  submitted  to  the  jury.  The  judg- 
ment of  the  Appellate  Court  upon  this  question  of  fact  is 
conclusive  upon  this  court. 
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The  court  gave  nineteen  instructions  at  the  request  of 
appellant,  and  we  do  not  think  it  was  prejudiced  by  the 
refusal  by  the  court  of  any  of  the  instructions  asked  by  it. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Henry  T.  Goddard  et  al.  Appellees,  vs.  Bertie  A. 

Landes,  Appellant. 

Opinion  filed  June  20,  ipii. 

Homestead — the  rule  where  heirs  seek  to  compel  vacation  of 
homestead  property  worth  more  than  $1000.  Where  heirs  or  devi- 
sees seek  to  compel  the  surviving  husband  or  wife  to  vacate  home- 
stead property  which  is  indivisible  and  which  exceeds  $1000  in 
value,  a  court  of  equity  should  require  them  to  pay  $1000  to  the 
person  entitled  to  the  homestead  estate.  (Powell  v.  Powell,  247 
111.  432,  followed.) 

Farmer,  J.,  dissenting. 

■ 

Appeai,  from  the  Circuit  Court  of  Wabash  county; 
the  Hon.  E.  E.  Newun,  Judge,  presiding. 

H.  M.  Phipps,  George  B.  G11.1.ESP1E,  and  A.  M.  Fitz- 
gerald, for  appellant. 

E.  B.  Green,  P.  J.  K01.B,  and  George  P.  Ramsey,  for 
appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  trustees  under  the  last  will  and  testament  of  Silas 
Z.  Landes,  and  the  heirs  of  testator,  filed  a  bill  in  the  cir- 
cuit court  of  Wabash  county  against  Bertie  Landes,  the 
surviving  widow  of  testator,  for  the  purpose  of  having  the 
homestead  of  the  widow  set  off  and  assigned  to  her,  with 
an  alternative  prayer  that  in  case  the  homestead  premises 
were  of  greater  value  than  $1000  and  so  situated  that  the 
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homestead  could  nbt  be  assigned  to  her  the  cash  value  of 
the  homestead  interest  be  ascertained,  and  that  the  trustees 
under  the  will  be  authorized  to  pay  the  widow  the  value 
of  her  homestead  estate,  and  that  thereupon  she  be  required 
to  vacate  and  surrender  possession  to  the  persons  entitled 
to  the  property  under  the  will.    The  bill  contains  an  aver- 
ment that  prior  to  the  marriage  of  the  testator  and  the  de- 
fendant an  ante-nuptial  contract  was  entered  into  between 
the  parties  by  which  all  property  rights  of  the  widow  in 
the  testator's  estate  were  settled,  except  her  statutory  right 
to  a  homestead.     The  bill  alleges  that  prior  to  the  com- 
mencement of  the  suit  the  trustees  tendered  the  widow 
$450  for  her  homestead,  which  she  refused  to  accept.    The 
widow  filed  an  answer  to  the  bill,  in  which  she  denied  all 
of  the  allegations,  except  the  death  of  the  testator.    The 
case  was  heard  upon  the  bill,  answer  and  proofs,  in  open 
•  court,  and  a  decree  was  rendered  finding  that  the  bill  was 
true  and  appointing  commissioners  to  assign  the  widow's 
homestead.    The  commissioners  reported  that  they  had  ex- 
amined the  premises  and  found  the  same  not  susceptible  of 
division,  and  valued  the  premises  located  on  in-lot  No.  491, 
in  the  city  of  Mount  Carmel,  at  $15,000.    This  report  was 
approved  by  the  court.     The  age  of  the  widow  was  found 
to  be  fifty-four  years  and  the  value  of  her  homestead  was 
fixed  at  $598.79,  w^hich  was  directed  to  be  paid  to  her  by 
the  trustees,  and  the  decree  directed  the  widow  to  surren- 
der possession  of  the  homestead  within  fifty  days  from  the 
date  of  the  decree.    The  widow  excepted  to  the  decree  of 
the  court  and  has  perfected  an  appeal  therefrom  to  this 
court. 

The  sole  question  involved  in  the  case  below,  and  the 
only  one  open  for  consideration  in  this  court,  is  the  amount 
that  should  be  paid  to  the  widow  for  her  homestead  estate. 
The  precise  question  here  involved  was  recently  before  thi^ 
court  in  the  case  of  Pozcell  v.  Pozvell,  247  111.  432,  and  it 
was  there  decided  that  when  the  heirs  or  devisees  sought 
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to  compel  the  surviving  husband  or  wife  to  vaxrate  an  in- 
divisible homestead  which  exceeded  $1000  in  value,  a  court 
of  equity  should  require  the  heirs  or  devisees  to  pay  the 
person  entitled  to  such  homestead  $1000.  The  case  at  bar 
falls  within  the  rule  announced  in  the  Powell  case  and  must 
be  controlled  by  what  was  there  decided.  We  do  not  deem 
it  necessary  to  repeat  the  reasons  or  review  the  authorities 
upon  which  the  Powell  case  rests.  The  court  below  erred 
in  requiring  the  widow  to  vacate  the  premises  and  surren- 
der her  homestead  upon  the  payment  of  $598.79. 

There  is  an  allegation  in  the  bill  respecting  the  execu- 
tion of  the  ante-nuptial  contract  and  a  denial  thereof  in 
the  appellant's  answer.  No  evidence  was  introduced  by 
either  party  on  this  issue,  except  the  ante-nuptial  contract. 
No  relief  was  prayed  in  regard  to  such  contract  and  there 
is  no  reference  to  it  in  the  record.  The  appellant  suggests, 
both  in  her  brief  and  in  the  oral  argument  of  her  counsel 
in  this  case,  that  she  desires  to  save  whatever  right  she  may 
have  to  attack  the  validity  of  the  ante-nuptial  contract  for 
fraud  and  misrepresentation.  No  question  relating  to  the 
ante-nuptial  contract  was  involved  in  this  proceeding.  The 
bill  conceded  that  the  appellant  is  entitled  to  a  homestead 
in  the  premises  in  question,  and  the  reference  to  the  ante- 
nuptial contract  in  the  bill  seems  to  have  been  merely  for 
the  purpose  of  showing  that  the  homestead  right  was  ex- 
cepted from  the  terms  of  the  agreement  No  adjudication 
of  the  validity  of  the  ante-nuptial  contract  was  necessary 
or  proper  under  the  issues  in  this  case. 

For  the  error  indicated  the  decree  of  the  circuit  court 
of  Wabash  county  is  reversed  and  the  cause  remanded. 

Kez'crsed  and  remanded, 

Mr.  Justice  Farmer,  dissenting. 
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John  Flynn,  Defendant  in  Error,  vs.  The  Chicago  City- 
Railway  Company,  Plaintiff  in  Error. 

Opinion  filed  June  20,  ipii. 

1.  Evidence — ordinance  invoked  as  a  defense  is  admissible  un- 
der general  issue.  Where  a  cause  of  action  is  predicated  upon  an 
ordinance  the  ordinance  must  be  specially  pleaded,  but  if  an  ordi- 
nance is  invoked  as  a  defense  it  is  admissible  under  a  plea  of  the 
general  issue  and  need  not  be  specially  pleaded. 

2.  Same — when  an  ordinance  requiring  vehicle  to  display  light 
is  admissible.  Where  the  injury  complained  of  resulted  from  de- 
fendant's street  car  striking  a  buggy  which  was  being  driven  along 
the  street  in  the  night  time  without  a  light  being  displayed,  the 
defendant  is  entitled  to  introduce  in  evidence  an  ordinance  mak- 
ing the  driving  of  vehicles  under  such  circumstances  unlawful. 

3.  Negi^igence — rule  where  person  is  injured  by  collision  when 
riding  in  another's  vehicle.  The  negligence  of  the  owner  and 
driver  of  a  vehicle  cannot  be  imputed  to  a  person  who  is  riding 
with  him,  in  case  of  a  collision  between  the  vehicle  and  the  street 
car,  but  such  person  is  responsible  for  his  own  negligence,  and  if 
his  own  negligence  contributes  to  his  injury  he  cannot  recover. 

4.  Same — when  person  riding  with  another  cannot  recover  for 
injury  from  collision.  A  person  injured  in  a  collision  between  a 
street  car  and  a  buggy  in  which  he  was  riding  with  the  owner  in 
the  common  enterprise  of  trying  out  the  latter's  horse  with  a  view 
to  buying  it,  cannot  recover  damages  where  the  proximate  cause 
of  his  injury  was  his  own  negligence  in  joining  with  the  owner, 
without  objection,  in  testing  the  danger  of  driving  along  the  street 
at  night  without  a  light  being  displayed  upon  the  buggy,  as  re- 
quired by  ordinance. 

5.  Instructions — when  an  instruction  as  to  contributory  neg- 
ligence should  be  given.  An  instruction  in  a  personal  injury  case 
stating  that  if  the  plaintiff,  by  using  his  faculties  with  ordinar}' 
and  reasonable  care  in  looking  out  for  danger,  could  have  avoided 
the  injury  but  negligently  failed  to  do  so,  and  thereby  contributed 
to  his  injury,  then  he  cannot  recover,  states  a  correct  proposition 
of  law,  and  should  be  given  if  the  principle  therein  contained  is 
not  covered  by  any  other  given  instruction. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Marcus  Kavanagh, 
Judge,  presiding. 


Jbji«,MI.]        Flynn  v.  Chicago  City  Ry.  Co.  461 

George  W.  Miller,  (Leonard  A.  Busby,  of  counsel,) 
for  plaintiff  in  error. 

McGooRTY  &  Pollock,  for  defendant  in  error. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  an  action  on  the  case  commenced  in  the  su- 
perior court  of  Cook  county  by  the  defendant  in  error 
against  the  plaintiff  in  error  to  recover  damages  for  a  per- 
sonal injury  alleged  to  have  been  sustained  by  the  defend- 
ant in  error  in  consequence  of  a  collision  between  a  buggy 
in  which  he  was  riding  and  an  electric  car  operated  by  the 
plaintiff  in  ^rror  on  one  of  the  public  streets  of  the  city  of 
Chicago.  The  case  was  tried  upon  a  declaration  contain- 
ing two  counts.  The  negligence  charged  in  the  first  count 
was,  that  the  defendant,  by  its  servants,  so  carelessly  and 
negligently  drove  and  managed  said  car  that  by  and  through 
the  negligence  and  improper  conduct  of  the  defendant  and 
its  servants  said  car  ran  and  struck  with  great  force  and 
violence  upon  and  against  said  buggy;  and  the  second 
count  charged  that  the  defendant,  by  its  servants,  carelessly 
and  negligently  drove  the  said  car  upon  one  of  the  public 
streets  of  the  city  without  ringing  a  bell  or  giving  warning 
of  any  kind.  The  general  issue  was  filed,  and  a  trial  re- 
sulted in  a  verdict  and  judgment  in  favor  of  the  defendant 
in  error  in  the  sum  of  $5000,  which  judgment  was  affirmed 
by  the  Appellate  Court  for  the  First  District,  and  the  cause 
has  been  removed  into  this  court  for  further  review  by  writ 
of  certiorari. 

Three  reasons  are  urged  as  grounds  for  reversal  in  this 
court:  (i)  The  contributory  negligence  of  the  defendant 
in  error;  (2)  the  rejection  of  proper  evidence;  and  (3) 
the  refusal  to  give  to  the  jury  plaintiff  in  error's  fourth 
offered  instruction. 

The  defendant  in  error  and  one  White  were  riding  in  a 
single-seated  buggy  drawn  by  one  horse  owned  and  driven 
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by  one  Cox  upon  Sixty-ninth  street,  an  east  and  west  street 
in  the  city  of  Chicago,  at  about  seven  o'clock  in  the  even- 
ing of  February  ii,  1906,  on  which  street  the  plaintiff  in 
error  operated  a  double  track  electric  street  railway,  the 
south  track  being  the  east-bound  and  the  north  the  west- 
bound track.     When  near  Prairie  avenue  an  electric  car 
ran  against  the  buggy,  and  the  same  w-as  capsized  and  the 
occupants  were  thrown  to  the  ground  and  the  defendant 
in  error  was  severely  and  permanently  injured.    Thus  far 
there  is  no  conflict  in  the  evidence.    There  is,  however,  an 
irreconcilable  conflict  in  the  evidence  as  to  the  manner  in 
which  the  collision  occurred.     The  evidence  of  the  defend- 
ant in  error  tended  to  show  that  Cox  was  driving  said 
horse  and  buggy,  at  a  moderate  speed,  east  upon  the  south 
track,  and  that  a  car  overtook  him  from  the  wxst  and  ran 
against  the  rear  of  the  buggy  with  such   force  that  the 
buggy,  with  its  occupants,  was  thrown  over  the  horse,  and 
when  the  car  was  stopped,  the  horse,  by  the  force  of  tlie 
impact,  was  facing  the  car ;  while  the  evidence  of  the  plain- 
tiff in  error  tended  to  show  that  the  horse  and  bugg>'  were 
being  driven  west  upon  the  south  side  of  the  track  but 
in  such  close  proximity  to  the  south  rail  that  the  car,  as 
it  passed,  struck  the  buggy  and  the  buggy  was  capsized. 
It  was  undisputed  that  when  the  car  was  stopped  the  horse 
and  buggy  were  near  the  south-west  corner  of  the  car  and 
the  horse  was  facing  wxst ;   that  the  rear  of  the  bugg\*  or 
the  front  of  the  car  w^as  not  injured,  but  there  were  marks 
upon  the  buggy  and  upon  the  car  w^hich  indicated  that  the 
right  front  wheel  of  the  buggy  had  come  in  contact  with 
the  south-east  corner  of  the  car.     The  jury  accepted  the 
view  of  the  witnesses  for  the  defendant  in  error.    In  tlie 
condition  in  which  the  evidence  appears  in  this  record  it 
w^as  necessary  that  the  rulings  of  the  court  upon  the  ad- 
mission of  evidence  and  upon  the  instructions  to  the  jury 
should  have  been  substantially  correct  in  order  to  insure  to 
the  parties  a  fair  trial.     It  also  appears  from  the  evidence 
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that  the  occupants  of  the  buggy  had  been  drinking  during 
the  evening  and  were  somewhat  intoxicated  at  the  time  of 
the  accident;  that  the  horse  which  Cox  was  driving  was 
Wind;  that  the  night  was  dark;  that  the  street  car  was 
well  lighted ;  that  no  light  was  displayed  upon  the  buggy ; 
that  Cox  w^as  out  with  the  defendant  ,in  error  and  White 
for  the  purpose  of  exhibiting  his  horse  to  the  defendant 
in  error  with  a  view  to  sell  him  the  horse;  that  they  had 
driven  some  distance,  a  part  of  the  time  the  driving  being 
done  by  Cox  and  a  part  of  the  time  by  defendant  in  error. 

At  the  time  of  the  accident  there  was  in  force  in  the 
city  of  Chicago  an  ordinance  which  made  it  unlawful  for 
the  owner  or  driver  of  a  wheeled  vehicle  similar  to  that 
in  which  the  defendant  in  error  was  riding  at  the  time  of 
the  accident,  to  use  the  same  in  the  night  time  upon  the 
streets  of  the  city  without  having  displayed  thereon  a  light. 
At  the  time  of  the  accident  this  ordinance  was  being  vio- 
lated, and  the  plaintiff  in  error,  after  proving  that  there 
was  no  light  displayed  upon  the  buggy  in  which  Cox  and 
his  companions  were  riding,  offered  in  evidence  said  ordi- 
nance, which  was  excluded  by  the  court,  and  it  is  now  urged 
tliat  the  action  of  the  court  in  excluding  such  ordinance 
constitutes  reversible  error.  The  ruling  of  the  court  upon 
the  admissibility  of  such  ordinance  is  justified  by  the  de- 
fendant in  error  on  the  grounds,  first,  that  the  ordinance 
was  not  specially  pleaded ;  and  second,  that,  conceding  the 
ordinance  was  being  violated  by  Cox  at  the  time  of  the 
collision  and  that  its  violation  w^as  negligence  per  se  as  to 
Cox,  the  negligence  of  Cox  cannot  be  imputed  to  the  de- 
fendant in  error,  and  it  is  urged  that  the  ordinance,  as  to 
the  defendant  in  error,  was  properly  excluded. 

It  is  undoubtedly  true  that  where  a  cause  of  action  is 
predicated  upon  a  statute  or  ordinance  the  statute  or  ordi- 
nance must  be  pleaded,  but  w-here,  as  here,  the  action  is 
not  predicated  upon  the  ordinance  but  the  ordinance  is  in- 
voked as  a  defense,  we  think  such  ordinance  may  be  prop- 
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eriy  admitted  in  evidence  under  the  general  issue.  The 
admissibility  of  an  ordinance  under  the  general  issue  does 
not  differ,  in  principle,  from  the  admissibility  of  a  foreign 
statute  as  a  matter  of  defense,  and  the  case  of  Christiansen 
V.  Graver  Tank  Works,  223  111.  142,  we  think  is  in  point. 
On  page  151  of  that  case  it  was  said:  "The  general  rule 
is  that  a  foreign  law  must  be  pleaded.  That  rule  has  its 
exceptions,  and  it  does  not  apply  in  a  case  like  this.  The 
plea  of  not  guilty  was  filed,  and  under  that  plea  the  appel- 
lee was  properly  permitted  to  introduce  in  proof,  as  a  part 
of  its  defense,  the  law  of  the  State  of  Indiana,  so  far  as 
it  was  material,  to  show  there  was  no  liability  resting  upon 
appellee  to  respond  in  damages  to  appellant  for  the  injur)- 
which  he  had  sustained.  In  City  of  Chicago  v.  Babcod, 
143  111.  358,  on  page  364,  it  was  said:  *In  such  an  action 
[an  action  on  the  case]  the  defendant  is  permitted,  under 
the  general  issue,  to  give  in  evidence  a  release,  a  former 
recovery,  a  satisfaction,  or  any  other  matter  ex  post  facio 
which  shows  that  the  cause  of  action  has  been  discharged 
or  that  in  equity  and  conscience  the  plaintiff  ought  not  to 
recover.'  In  Thompson-Houston  Electric  Co.  v.  Pdmeff 
52  Minn.  174,  it  was  held  that  the  laws  of  another  State, 
as  to  pleading  and  proof,  stand  upon  the  same  footing  as 
any  other  facts,  and  are  not  required  to  be  pleaded  when 
they  are  mere  matters  of  evidence."  We  are  of  the  opinion 
the  ordinance  was  properly  admissible  in  evidence  under 
the  general  issue. 

As  to  the  second  proposition,  while  it  is  true  the  negli- 
gence of  Cox  could  not  properly  be  imputed  to  the  defend- 
ant in  error,  still  the  defendant  in  error  was  responsible 
for  his  own  negligence,  and  if  his  own  negligence  con- 
tributed to  his  injury  he  could  not  recover.  It  was  the^^ 
fore  legitimate  to  make  proof  of  any  fact  which  wouU 
tend  to  establish  the  negligence  of  the  defendant  in  error. 
The  evidence  showed  that  the  defendant  in  error  and  Cox* 
who  owned  the  horse  and  buggy,  were  engaged  in  9  com- 
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mon  enterprise,  viz.,  that  of  testing  the  qualities  of  the 
horse ;  that  Cox  had  driven  the  horse  for  a  time  and  then 
the  defendant  in  error  had  taken  the  Hnes;  that  the  night 
was  dark;  that  the  road  south  of  the  tracks  was  rough; 
that  the  horse  was  blind;  that  there  were  three  men  in  a 
single-seated  buggy  and  that  the  occupants  of  the  buggy 
were  all  more  or  less  intoxicated.  In  view  of  these  facts 
we  are  of  the  opinion  that  it  was  proper  to  make  proof  that 
the  vehicle  in  which  the  parties,  at  the  time  of  the  accident, 
were  riding,  was  being  driven  upon  the  street  in  violation 
of  law,  which  proof  would  have  raised  the  presumption 
that  all  the  occupants  of  the  buggy  were,  as  a  matter  of 
law,  guilty  of  negligence,  which  negligence,  if  it  was  the 
proximate  cause  of  the  injury,  w'ould  defeat  a  recovery. 
This  view,  we  think,  is  sustained  substantially  by  all  the 
authorities.  Mr.  Beach,  in  his  w'ork  on  Contributory  Neg- 
ligence, (3d  ed.  sec.  115,)  thus  states  the  law:  "It  is 
everywhere  held,  on  familiar  grounds,  that  if  the  negligence 
of  the  occupant  contributes  with  that  of  the  driver  and  a 
third  person  there  can  be  no  recovery  against  the  latter. 
Thus,  if  A,  being  driven  in  the  carriage  of  B,  who  is  not 
a  common  carrier,  willingly  joins  B  in  driving  over  a  place 
obviously  dangerous  and  is  injured  in  consequence,  A  has 
no  right  of  action  against  the  municipality.  And  where  a 
passenger  has  reason  to  apprehend  danger  he  is  not  at  lib- 
erty to  leave  the  exercise  of  due  care  to  the  driver,  alone. 
For  example,  where  husband  and  wife  w'ere  sitting  upon 
the  same  seat  in  a  vehicle  driven  by  the  husband  and  both 
were  killed  by  a  collision  at  a  crossing,  in  an  action  brought 
by  the  administratrix  of  the  wife  against  the  railroad  com- 
pany it  was  held  that  she  had  no  right,  because  her  husband 
was  driving,  to  omit  some  reasonable  and  provident  effort 
to  see  for  herself  that  the  crossing  was  safe,  and  that  she 
was  bound  to  look  and  listen.  So  it  has  been  held  that  a 
failure  to  look  and  listen,  on  the  part  of  one  riding  with 

his  back  to  the  driver,  while  approaching  a  well  know^n 
^  b  0  ~  3  0 
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railroad  crossing  at  a  fast  trot,  or  to  warn  the  driver,  or 
to  take  any  precautions  whatever,  was  contributory  negli- 
gence barring  recovery.  In  cases  of  this  kind  it  is  no  less 
the  duty  of  the  passenger,  where  he  has  the  opportunity  to 
do  so,  than  of  the  driver,  to  learn  of  the  danger  and  avoid 
it  if  possible." 

The  author  of  Elliott  on   Railroads,   (vol.  3,  2d  ed. 
sec.  1 1 74,)  among  other  things,  says:     "The  general  rule 
is  that  the  negligence  of  the  driver  of  a  vehicle  with  whom 
the  injured  person  is  riding  will  not  be  imputed  to  such  in- 
jured person.     But  where  persons  riding  in  a  vehicle  all 
take  part  in  managing  it  and  the  team  drawing  it,  there  is 
reason  for  holding  that  all  are  bound  to  exercise  ordinary 
care  to  avoid  collisions  with  railroad  trains.     Where  the 
driver  is  the  agent  or  servant  of  the  injured  person  it  is 
held  that  the  negligence  of  the  former  is  attributable  to 
the  latter.     It  is  obvious  that  where  the  negligence  of  the 
person  who  receives  the  injury  contributes  to  the  injur)' 
he  cannot  escape  the  consequences  of  his  own  carelessness. 
Thus,  where  one  person  riding  with  another  saw  the  head- 
light of  an  approaching  locomotive,  it  was  held  that  he 
was  guilty  of  contributory  negligence  in  failing  to  warn 
the  driver  of  the  vehicle  in  which  he  was  riding.    If  the 
person  riding  in  the  vehicle  knows  that  the  driver  is  negli- 
gent and  he  takes  no  precautions  to  guard  against  injur}' 
he  cannot  recover,  for  in  such  case  the  negligence  is  his 
own  and  not  simply  that  of  the  driver.     The  plaintiff  can 
not  rightfully  omit  to  use  care  in  blind  dependence  upon 
another,  but  must  use  care  proportionate  to  the  danger  ot 
which  the  facts  convey  knowledge." 

In  Hoag  v.  New  York  Central  and  Hudson  River  Raii- 
road  Co.  iii  N.  Y.  199,  a  husband  and  wife  were  killed 
by  collision  with  a  passenger  train  while  attempting  to  cross 
the  company's  track  at  a  crossing.  The  husband  was  driv- 
ing, and  the  wife,  for  whose  death  the  suit  was  brought, 
was  riding  with  him  on  the  way  to  their  home.     There 
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was  a  directed  verdict  for  the  defendant  and  judgment 
thereon.  The  Court  of  Appeals  reversed  this  judgment  on 
the  ground  that  under  the  facts  in  that  case  the  question  of 
contributory  negligence  on  the  part  of  the  Wife  should  have 
been  submitted  to  the  jury,  and  Judge  Finch,  writing  for 
the  court,  suggested  the  inferences  which  could  be  drawn 
both  for  her  and  against  her  from  the  evidence  on  that 
question.  The  following  quotation  from  the  opinion  is  di- 
rectly in  point  (p.  203)  :  **If  they  did  not  see  it,  [referring 
to  the  train,]  or,  at  least,  the  deceased  did  not  see  it,  she 
w^as  negligent,  for  she  was  bound  to  look  and  listen,  and 
the  facts  show  that  if  she  had  looked  she  could  have  seen, 
and  would  have  seen,  the  approaching  train.  She  had  no 
right,  because  her  husband  was  driving,  to  omit  some  rea- 
sonable and  prudent  effort  to  see  for  herself  that  the  cross- 
ing was  safe." 

In  Brick  ell  v.  New  York  Central  and  Hudson  River 
Railroad  Co,  120  N.  Y.  290,  the  Court  of  Appeals  had  the 
same  question  before  it  again.  The  plaintiff  was  injured 
through  a  collision  between  a  wagon  in  which  he  was  rid- 
ing and  an  engine  hauling  a  train,  at  a  highway  crossing. 
The  plaintiff  was  riding  on  the  same  seat  with  the  driver 
of  a  single-horse  buggy  and  paid  the  driver  for  carrying 
him  a  short  distance  from  a  station  on  the  company's  road 
to  the  village  of  Palmyra.  The  accident  was  in  the  early 
afternoon.  It  had  been  snowing  some,  the  wind  was  blow- 
ing and  the  top  of  the  buggy  was  raised  and  enclosed,  ex- 
cept in  front.  Neither  the  driver  nor  the  plaintiff  made 
any  effort,  as  they  approached  the  crossing,  to  ascertain  if 
a  train  was  approaching.  There  was  a  judgment  in  favor 
of  defendant,  which  the  Court  of  Appeals  affirmed.  The 
court  in  its  opinion  said  that  the  evidence  showed  con- 
tributory negligence  on  the  part  of  the  plaintiff,  and  then 
continued  (p.  293)  :  "The  excuse  attempted  to  be  set  up 
for  such  conduct,  that  the  top  of  the  buggy  and  the  snow 
and  wind  rendered  it  more  difficult  to  hear  the  noise  of  an 
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approaching  train,  seems  to  prove  and  emphasize  their  ca^^ 
Jessness  and  want  of  attention  in  making  an  effort,  under 
those  circumstances,  to  learn  there  was  no  train  approadi- 
ing  the  crossing.  They  well  knew  of  the  condition  of 
things  and  of  the  location  and  surroundings  of  the  cross- 
ing, and  that  they  were  called  upon  to  use  more  tlian  ordi- 
nary prudence  in  effecting  the  crossing  under  such  circum- 
stances. The  general  rule  in  this  class  of  cases  is,  that 
the  burden  of  establishing,  affirmatively,  freedom  from  con- 
tributory negligence  is  upon  the  plaintiff,  or,  in  the  language 
of  the  opinion  in  Tolman  v.  5*.  B.  &  N,  Y,  R.  R.  Co.  98 
N.  Y.  202,  that  'plaintiff  approached  the  crossing  where  the 
collision  and  injury  occurred,  with  prudence  and  care  and 
with  senses  alert  to  the  possibility  of  approaching  danger.' 
And  this  rule  obtains  even  where  the  railroad  company  neg- 
lects to  ring  its  bell  or  sound  its  whistle,  as  required  when 
its  trains  approach  a  crossing.  (Cullen  v.  D.  &  H,  C,  Co. 
1 13  N.  Y.  688.)  Nor  do  I  think  that  this  rule  is  to  be  re- 
laxed in  favor  of  the  plaintiff  because  of  the  fact  that  he 
was  being  carried  in  a  vehicle  owned  and  driven  by  an- 
other. The  rule  that  the  driver's  negligence  may  not  be 
imputed  to  the  plaintiff  should  have  no  application  to  this 
case.  Such  rule  is  only  applicable  to  cases  where  the  re- 
lation of  master  and  servant  or  principal  and  agent  does 
not  exist,  or  where  the  passenger  is  seated  away  from  tlic 
driver  or  is  separated  from  the  driver  by  an  enclosure,  and 
is  without  opportunity  to  discover  danger  and  to  inform 
the  driver  of  it.  (Robinson  v.  New  York  Central  and 
Hudson  River  Railroad  Co,  66  N.  Y.  11.)  It  is  no  less 
the  duty  of  the  passenger,  where  he  has  the  opportunity  to 
do  so,  than  of  the  driver,  to  learn  of  danger  and  avoid  it 
if  practicable.  The  plaintiff  was  sitting  upon  the  seat  with 
the  driver,  with  the  same  knowledge  of  the  road,  the  cross- 
ing and  the  environments,  and  with  at  least  the  same,  if 
not  better,  opportunity  of  discovering  dangers,  that  the 
driver  possessed  and  without  any  embarrassment  in  com- 
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municating  them  to  him.  The  rule  in  such  case  is  laid 
down  in  Hoag  v.  New  York  Central  and  Hudson  River 
Railroad  Co,  ili  N.  Y.  199,  where  husband  and  wife  were 
sitting  upon  the  same  seat  in  a  vehicle  driven  by  the  hus- 
band and  both  killed  by  a  collision  at  a  crossing,  and  in 
an  action  brought  by  the  administratrix  of  the  wife  against 
the  railroad  company  it  was  held  *that  she  had  no  right, 
because  her  husband  was  driving,  to  omit  some  reasonable 
and  prudent  effort  to  see  for  herself  that  the  crossing  was 
safe.' " 

In  MacGuire  v.  Neiv  York  City  Railway  Co,  102  N.  Y. 
Supp.  749,  the  plaintiff  and  Dr.  Mandel  were  sitting  on 
the  back  seat  of  plaintiff's  victoria,  drawn  by  two  horses 
driven  by  a  coachman.  There  was  a  collision  between  the 
victoria  and  a  street  car,  resulting  in  the  plaintiff's  injury, 
for  w^hich  he  sued  and  recovered  a  judgment,  which,  on 
appeal,  was  reversed.  This  case  contains  an  element  not 
in  the  Hoag  and  Brickell  cases, — i,  e.,  the  driver  was  the 
servant  of  the  plaintiff, — so  that  it  might,  be  said  that  the 
plaintiff,  having  control  over  the  driver,  was  chargeable 
with  his  negligence,  but  the  opinion  turns  upon  the  negli- 
gence of  the  plaintiff  himself  rather  than  upon  the  negli- 
gence of  the  driver.  The  court  said  in  reversing  the  judg- 
ment (p.  751)  :  "It  is  urged  by  defendant's  counsel,  in  his 
brief,  that  the  plaintiff  must  have  known  that  by  this  time 
the  north-bound  car  was  pretty  close  at  hand  and  that  the 
south-bound  car  might  to  some  extent  obstruct  the  view  of 
the  motorman  of  the  north-bound  car,  so  far  as  plaintiff's 
carriage  was  concerned,  and  that  plaintiff  said  nothing  to 
his  driver  but  ran  the  risk  of  getting  over  before  the  car 
struck  him.  We  are  of  the  opinion  that  plaintiff  did  not 
satisfactorily  establish  his  freedom  from  contributory  neg- 
ligence." It  is  a  case  where  the  coachman,  driving,  waited 
for  a  south-bound  car  to  pass  and  then  started  to  drive 
slowly  across  the  tracks  on  Broadway,  when  the  fore-part 
of  the  carriage  was  struck  by  an  approaching  north-bound 
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car.  Plaintiff  admitted  that  he  saw  the  north-bound  car 
rapidly  approaching.  His  victoria  then  stopped  for  the 
south-bound  car  to  pass,  and  he  then  allowed  his  driver  to 
start  over  the  tracks  with  the  view  somewhat  obstructed 
by  the  south-bound  car  and  without  taking  any  precautions 
whatever  to  caution  or  warn  the  driver  of  the  danger,  and 
this  was  held  to  be  negligence  upon  his  own  part  which 
would  defeat  him,  although  the  driver  was  also  negligent 
in  undertaking  to  cross  the  tracks  without  any  effort  to  ob- 
serve if  a  north-bound  car  was  coming. 

Donnelly  v.  Brooklyn  City  Railroad  Co.  109  N.  Y.  16, 
was  a  case  where  the  plaintiff,  with  one  McNally,  had 
driven  to  the  city  of  Brooklyn  in  the  evening  in  a  wagon 
drawn  by  one  horse,  with  a  load  of  fish  for  market.  They 
started  to  return  about  midnight,  taking  the  route  of  an 
avenue  on  which  were  two  tracks  of  the  defendant,  upon 
which  were  run,  either  way,  trains  of  cars  draw-n  by  dummy 
engines.  The  tracks  w^ere  in  the  middle  of  the  avenue, 
with  sufficient  width  on  either  side  for  vehicles.'  McXally 
was  driving,  with  plaintiff  riding  by  his  side.  They  had 
been  driving  on  the  right-hand  railroad  track,  when,  hear- 
ing a  wagon  approaching,  they  turned  to  the  left  and  drove 
upon  the  other  track,  used  by  trains  coming  towards  Brook- 
lyn. While  upon  this  track  they  saw  and  heard  coming 
towards  them  in  the  distance  a  dummy  engine.  No  effort 
seems  to  have  been  made  by  either  of  them  to  escape  from 
the  danger  of  collision.  The  plaintiff  did  nothing  "except 
to  sit  on  the  wagon  and  shout  twice  to  the  engineer  to  hold 
up."  He  made  no  objection  to  McNally  turning  into  the 
track  where  they  were  then  driving,  although  acquainteil 
with  the  avenue  and  the  tracks,  and  apparently  made  nn 
effort  to  get  McNally  to  drive  out  of  the  track  when  he 
saw  the  dummy  engine  coming.  A  judgment  which  he  ob- 
tained for  his  injuries  was  reversed.  The  Court  of  Ap- 
peals, speaking  through  Mr.  Justice  Gray,  said  that  the  case 
should  not  have  been  submitted  to  a  jury.     On  page  22  of 
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the  opinion  the  court  said:     "We  think  the  plaintiff  was 
chargeable  with  the  neglect  of  his  comrade.    He  was  con- 
scious of  the  danger  and  apparently  made  no  objection  or 
effort  to  avoid  it.    He  was  engaged  in  a  common  employ- 
ment with  McNally.     He  had  full  control  of  his  own  ac- 
tions, and,  though  on  the  safe  track,  did  not  object  when, 
after  telling  McNally  to  turn  out,  they  turned  upon  the 
dangerous  track.     *     *     *     After  a  careful  consideration 
of  this  case  we  think,  in  view  of  the  knowledge  possessed 
by  plaintiff  and  of  his  conduct  at  the  time,  that  there  was 
contributory  negligence  and  he  was  not  entitled  to  recover/' 
Smith  V.  Maine  Central  Railroad  Co.  87  Me.  339,  is  di- 
rectly in  point.     The  plaintiff  accepted  an  invitation  from 
one  Ryder  to  ride  with  him  to  a  neighboring  town.    Ryder 
was  driving.     Smith  had  no  more  control  over  him  nor 
over  the  team  than  anyone  may  be  said  to  have  riding  by 
invitation  in  a  buggy  with  another.    They  were  injured  in 
a  collision  while  attempting  to  cross  the  defendant's  tracks 
at  a  railroad  crossing.     There  was  a  verdict  in  favor  of 
the  plaintiff.    Under  the  practice  in  Maine  the  case  reached 
the  Supreme  Court  under  a  motion  to  set  aside  the  verdict, 
where  it  was  held  that  the  verdict  was  not  justified  by  the 
evidence  and  could  not  be  permitted  to  stand.     Among 
other  things  the  court  said,  in  speaking  of  the  accident 
(p-  350)  :    "It  was  undoubtedly  caused,  directly  or  proxi- 
mately, by  a  want  of  due  care  and  prudence  on  the  part  of 
the  plaintiff  himself.    True,  the  plaintiff  was  not  in  control 
of  the  team  as  driver,  but  was  riding  by  a  friendly  invita- 
tion from  Ryder  and  without  other  compensation  than  his 
companionship.     But  the  rule  that  the  negligence  of  the 
driver  is  not  to  be  imputed  to  his  companion  under  such 
circumstances  has  very  little  application  to  the   facts  of 
this  case.     Plaintiff  was  occupying  the  same  seat  with  Ry- 
der, and  had  the  same  opportunity,  and  after  they  reached 
the  defendant's  main  track  probably  a  better  opportunity, 
for  discovering  dangers.     Before  reaching  the  Bangor  and 
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Aroostook  track  they  conversed  about  the  lights  of  the 
defendant's  station,  and  after  crossing  stopped  and  had  a 
further  conference,  at  which  they  agreed  in  'guessing  that 
everything  was  all  right.'  It  is  obvious  that  the  driver  was 
ready  and  willing  to  act  upon  any  information  or  sugges- 
tion from  his  companion.  It  is  clear,  also,  that  the  plain- 
tiff instinctively  felt  that  there  was  a  responsibility  resting 
upon  him  as  well  as  upon  the  driver.  He  knew  that  they 
were  crossing  railroad  tracks,  and  was  bound  to  know  that 
a  railroad  track  is  itself  a  warning  and  a  crossing  a  place 
of  danger.  He  admits  that  when  within  fifty  feet  of  the 
collision  he  voluntarily  assumed  the  duties  of  a  lookout. 
He  saw  the  headlight,  w^hich  Ryder  does  not  appear  to  have 
seen,  but  did  not  mention  the  fact  to  Ryder.  The  horses 
were  steady  and  well  trained  and  would  have  promptly 
heeded  the  word  to  stop  either  from  the  plaintiff  or  the 
driver,  but  the  plaintiff  neither  asked  the  driver  to  stop  the 
horses  nor  to  hurry  them  forward.  His  conduct  was  not 
that  of  a  reasonably  prudent  man.  It  is  the  duty  of  the 
passenger,  when  he  has  the  opportunity  to  do  so,  as  well 
as  of  the  driver,  to  learn  of  danger  and  avoid  it  if  prac- 
ticable. *  *  *  In  either  view,  the  contributory  negli- 
gence of  the  plaintiff  is  clearly  established.'* 

In  Bush  V.  Union  Pacific  Railroad  Co.  62  Kan.  709, 
(64  Pac.  Rep.  624,)  the  plaintiff,  a  young  lady,  was  in- 
vited by  one  Bowhay  to  ride  with  him  on  the  evening  of 
the  accident.  In  attempting  to  cross  the  company's  rail- 
road tracks  at  a  railroad  crossing  they  were  struck  by  a 
passenger  train  and  she  sued  to  recover  for  the  injuries  re- 
ceived. It  will  thus  appear  that  she  was  merely  an  invited 
guest  and  that  Bowhay  was  driving.  At  the  close  of  the 
plaintiff's  evidence  the  defendant  demurred  thereto,  and 
the  court  sustained  the  demurrer  and  rendered  judgment 
against  the  plaintiff  for  costs.  On  appeal  this  judgment 
was  affirmed,  and  the  plaintiff  was  held  to  have  been  giiilty 
of  such  contributory  negligence  as  defeated  her  right  to 
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recover.  In  the  course  of  the  opinion  it  was  said :  "It  is 
contended  by  plaintiff  in  error  that  if  Bowhay  was  guilty 
of  contributory  negligence  in  driving  upon  the  track  with- 
out looking  or  listening  for  approaching  trains  such  negli- 
gence is  not  imputable  to  the  plaintiff  in  error.  The  want 
of  care  which  resulted  in  injury  to  the  plaintiff  in  error 
is  chargeable  to  her.  They  ,were  both  engaged  in  a  com- 
mon purpose — mutual  pleasure.  Her  opportunity  and  abil- 
ity to  see  and  appreciate  the  danger  were  equal  to  his.  She 
was  in  no  way  relying  upon  him.  It  is  true,  he  furnished 
the  vehicle  and  did  the  driving,  but  she  seems  to  have  acted 
independently  of  him.  When  they  started  from  the  point 
where  they  had  stopped  for  the  freight  train,  she  saw  the 
track,  knew  they  intended  to  cross  it,  appreciated  the  dan- 
ger, and  did  not  advise  or  suggest  that  they  be  more  cau- 
tious, but  did  look  for  an  approaching  train,  and  was,  in 
fact,  the  first  to  see  it." 

In  Illinois  Central  Railroad  Co,  v.  McLeod,  52  L.  R.  A. 
954>  (78  Miss.  334,)  McLeod  hired  an  open  carriage,  two 
horses  and  a  driver  to  drive  him  to  his  desired  destination 
and  back  again.  In  attempting  to  cross  a  railroad  crossing 
he  was  injured  in  a  collision  between  a  train  and  the  con- 
veyance in  which  he  was  being  driven.  It  was  an  open 
conveyance  and  McLeod  had  every  opportunity  the  driver 
had  to  avoid  the  accident.  He  died  from  his  injuries  and 
suit  was  brought  to  recover  for  his  death.  A  judgment 
was  recovered,  which  the  court  reversed,  saying,  among 
other  things  (p.  956)  :  "Mr.  McLeod  gave  the  driver  no 
directions  at  all  and  in  no  way  interfered  with  his  manage- 
ment of  the  team.  From  the  facts  so  put  it  is  too  plain 
for  controversy  that  if  the  driver  had  been  the  party  killed 
no  court  would  have  permitted  recovery.  Recognizing  this 
palpably  clear  proposition,  the  effort  of  appellees  is  to  put 
.  Mr.  McLeod  in  a  different  category,  on  the  theory  that  the 
driver's  negligence  cannot  be  imputed  to  him,  since  he  was 
merely  the  hirer  of  the  driver,  the  vehicle  and  the  team. 
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But  this  doctrine  cannot  be  stretched  to  save  a  case  like 
this.  It  is  a  mistake  to  suppose  that  a  passenger  in  an 
open  buggy  need  not  exercise  the  commonest  prudence,  the 
most  ordinary  care,  when  the  danger  of  his  surroundings 
is  apparent.  Ordinary  and  natural  prudence  requires  him 
to  take  some  action  and  to  check  or  remonstrate  with  the 
driver. — Deati  v.  Pennsylvania  Railroad  Co.  129  Pa.  514; 
6  L.  R.  A.  143;  18  Atl.  Rep.  718;  Smith  v.  Maine  Cen- 
tral Railroad  Co.  87  Me.  350;  32  Atl.  Rep.  967,  and  the 
other  authorities  cited  in  the  brief  of  counsel  for  appellant." 
Fechley  v.  Springfield  Traction  Co.  96  S.  W.  Rep,  421, 
(119  Mo.  App.  358,)  is  an  interesting  case,  where  allot' 
the  leading  authorities  are  referred  to.  Fechley  was  in- 
jured by  the  collision  of  a  street  car  with  a  buggy  in  whidi 
he  was  riding.  ^It  was  a  one-horse  buggy  belonging  to  a 
man  named  Pierce,  and  Pierce  was  driving.  It  was  elec- 
tioa  day,  and  Pierce,  who  was  interested  in  a  candidate  for 
sheriff  and  who  had  endeavored  to  induce  Fechley  to  vote 
for  his  candidate,  was  driving  Fechley  to  the  north  side  of 
the  city,  having  invited  Fechley  to  ride  over  in  his  bugg>' 
to  make  him  acquainted  with  the  candidate.  Fechley  ac- 
cepted the  invitation  and  got  into  the  buggy,  and  they  were 
proceeding  upon  this  errand  when  the  collision  occurred. 
There  was  a  judgment  for  the  defendant,  which  was  af- 
firmed. Among  other  things  the  court  said,  on  page  423 : 
"Appellant  himself  must  have  been  free  from  negligence 
proximately  contributing  to  his  injury  or  he  is  entitled  to 
no  damages,  granting  that  Pierce's  fault  does  not  preclude 
a  recovery  and  that  the  motorman's  fault  was  a  factor  in 
bringing  about  the  casualty.  Few,  if  any,  courts  have  held 
that  an  occupant  of  a  vehicle  may  entrust  his  safety  abso- 
lutely to  the  driver  of  a  vehicle,  regardless  of  the  immi- 
nence of  danger  or  the  visible  lack  of  ordinary  caution  on 
the  part  of  the  driver  to  avoid  harm.  The  law  in  this 
State  and  in  most  jurisdictions  is,  that  if  a  passenger  is 
aware  of  the  danger  and  that  the  driver  is  remiss  in  guard- 
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ing  against  it  and  takes  no  care  himself  to  avoid  injury,  he 
cannot  recover  for  one  he  receives.  This  is  the  law,  not 
because  the  driver's  negligence  is  imputable  to  the  passen- 
ger, but  because  the  latter's  own  negligence  proximately 
contributed  to  his  damage. — Marsh  v.  Railroad  Co.  104 
Mo.  App.  577;  78  S.  W.  Rep.  284;  Dean  v.  Railroad 
Co.  129  Pa.  514;  18  Atl.  Rep.  718;  6  L.  R.  A.  143;  15 
Am.  St.  Rep.  733;  Township  of  Crescent  v.* Anderson,  114 
Pa.  643;  8  Atl.  Rep.  379;  60  Am.  Rep.  367;  Koehler  v. 
Railroad  Co.  66  Hun,  566;  21  N.  Y.  Supp.  844;  Hoag  v. 
Railroad  Co.  iii  N.  Y.  199;  18  N.  E.  Rep.  648;  Brickell 
v.  Railroad  Cd.  120  N.  Y.  290;  24  N.  E.  Rep.  449;  17 
Am.  St.  Rep.  648;  2  Thompson  on  Negligence,  sec.  1621; 
Beach  on  Cont.  Negligence,  sec.  115;  3  Elliott  on  Rail- 
roads, sec.  1 174."  The  court  then  proceeded  to  discuss  the 
question  of  Fechley's  contributory  negligence,  and  further 
said  (p.  424)  :  "Fechley  was  imprudent  in  doing  nothing, 
personally,  to  insure  his  safety.  The  essential  fact  is  that 
Pierce  did  not  look  in  time,  as  Fechley  knew  or  in  rea- 
son ought  to  have  known.  Therefore  Fechley  should  have 
stopped  Pierce  or  told  him  to  look  for  a  car,  or  have  looked 
himself,  before  they  advanced  so  far  into  danger.  It  is 
palpable,  from  appellant's  own  testimony,  that  he  was  giv- 
ing no  heed  to  his  safety,  but  either  was  relying  blindly  on 
Pierce,  or  for  some  reason  was  not  aware  of  tlie  proximity 
of  the  tracks." 

In  Lake  Shore  and  Michigan  Southern  Railway  Co. 
V.  Boyts,  16  Ind.  App.  640,  Boyts  was  riding  in  a  cutter 
with  a  friend  named  Hamilton,  whose  cutter  it  was,  and 
who  sat  in  the  same  seat  with  Boyts  and  was  doing  the 
driving.  Boyts  was  injured  through  a  collision  with  a  rail- 
road train  while  attempting  to  cross  the  company's  tracks. 
A  judgment  in  his  favor  was  reversed,  with  instructions  to 
enter  a  judgment  in  favor  of  the  company.  The  follow- 
ing from  the  opinion  is  directly  in  point  (p.  647)  :  "But 
even  if  the  negligence  of  the  driver  (Hamilton)  cannot  be 
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imputed  to  the  appellee, — and,  as  shown  by  the  above  cases, 
it  cannot  be, — the  appellee  must  still  show  that  he  was  free 
from  negligence  contributing  to  his  injury.  And  the  same 
rule  would  not  apply  where  the  guest  was  riding  inside  a 
closed  carriage,  without  opportunity  to  discover  danger  and 
inform  the  driver  of  it,  that  would  apply  where  the  guest 
was  seated  at  the  driver's  side  and  had  the  same  opportu- 
nity with  the  driver  to  discover  and  avoid  danger.  {Brick- 
ell  V.  New  York  Central  and  Hudson  River  Railroad  Co. 
1 20  N.  Y.  290.)  Although  he  may  be  simply  a  guest,  if 
he  has  the  opportunity  to  do  so  it  is  no  less  his  duty  than 
it  is  the  duty  of  the  driver,  when  approaching  a  railroad 
crossing,  to  look  and  listen  and  to  learn  of  danger  and 
avoid  it  if  practicable." 

In  Miller  v.  Louisville,  New  Albany  and  Chicago  Rail- 
way Co,  128  Ind.  97,  the  intestate  and  her  husband  were 
riding  along  the  highway  in  an  ordinary  farm  wagon,  with 
the  husband  driving  and  managing  the  team.  Attempting 
to  cross  a  railroad  track  they  were  struck  by  an  approach- 
ing train  and  the  intestate  was  killed.  It  appeared  the  neg- 
ligence of  her  husband  was  made  clear  by  the  evidence,  so 
that  the  question  whether  she  could  be  charged  with  that 
negligence  was  directly  involved,  and  if  not,  then  whether 
she  was  herself  guilty  of  such  negligence  as  defeated  the 
right  to  recover  for  his  death.  The  court  made  mention  ot 
the  fact  that  the  doctrine  of  Thorogood  v.  Bryan,  8  C.  B. 
115,  had  never  been  sanctioned  by  that  court,  and  among 
other  things  said  (p.  99)  :  "Rejecting,  as  we  do,  the  doc- 
trine of  imputed  negligence,  we  are  nevertheless  required 
to  hold  that  there  can  be  no  recovery  in  this  action.  We 
are  led  to  this  conclusion  by  the  fact  that  the  intestate  wa^^ 
not  shown  to  be  free  from  contributory  negligence.  It  has 
long  been  the  settled  law  of  this  State  that  a  plaintiff  can 
not  recover  in  such  a  case  as  this  unless  it  affirmatively 
appears  that  his  own  negligence  did  not  proximately  con- 
tribute to  his  injury.    *    *    *    The  intestate  approached  a 
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crossing  known  to  her  to  be  dangerous,  and  approached  it 
when  a  train  was  in  full  view,  and  took  no  precautions  to 
warn  her  husband  or  to  avert  the  threatened  danger,  al- 
though slight  care  might  have  avoided  it.  While  the  hus- 
band's negligence  is  not  to  be  imputed  to  her,  she  was, 
nevertheless,  under  a  duty  to  herself  to  exercise  ordinary 
care.  The  rule  we  adopt  is  laid  down  in  the  well  reasoned 
case  of  Brickell  v.  New  York  Central  and  Hudson  River 
Railroad  Co.  120  N.  Y.  290." 

In  Brannen  v.  Kokomo  Gravel  Road  Co.  115  Ind.  115, 
the  plaintiff,  with  several  others,  was  riding  in  a  wagon 
driven  by  one  of  the  other  occupants  of  the  wagon.  The 
driver,  it  appears,  was  intoxicated.  As  they  approached  a 
toll-gate  owned  by  the  defendant  an  attempt  was  made  ty 
the  driver  to  drive  rapidly  through  the  gate  to  avoid  pay- 
ment of  toll.  The  defendant  had  a  pole  so  arranged  that 
it  could  be  thrown  across  the  passageway  through  the  gate 
to  prohibit  people  from  driving  through,  and  the  defend- 
ant's employee  in  charge  of  the  gate  attempted  to  stop  the 
driver  from  driving  through  by  dropping  this  pole,  and  in 
so  doing  the  pole  struck  the  front  end  of  the  wagon  and 
the  plaintiff  was  injured.  The  court  held  that  the  plaintiff 
could  not  be  charged  with  the  negligence  of  the  driver  but 
that  he  was  chargeable  with  his  own  negligence,  and  that 
because  of  his  own  negligence  he  could  not  recover.  The 
following  is  quoted  (p.  118)  from  the  opinion:  "In  the 
first  place,  the  intoxication  of  the  driver  and  his  course 
in  striking  the  young  horses  and  attempting  to  run  them 
through  the  gate  without  the  payment  of  toll  show,  at  least, 
that  he  was  reckless  and  bold,  if,  indeed,  he  was  not  an 
unfit  person  to  manage  the  team.  In  the  second  place,  ap- 
pellant must  have  known  that  toll  was  due  and  should  be 
paid  at  the  toll-gate.  He  knew,  also,  that  no  toll  was  paid 
or  tendered  before  the  attempt  to  pass  the  gate.  There 
is  nothing  to  show  that  he  in  any  way  remonstrated  or  ob- 
jected to  the  course  adopted  by  the  driver  to  pass  the  gate 
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without  the  payment  of  toll.  For  aught  that  is  shown  in 
the  special  verdict,  he  was  acquiescing  in  the  purpose  of 
the  driver  and  all  that  he  did  in  attempting  to  carry  out 
that  purpose.  Having  reached  the  conclusion  that  appel- 
lant is  not  shown  to  have  been  free  from  wrong  or  Dili- 
gence which  contributed  to  the  injury,  it  must  follow  that 

he  cannot  recover." 

« 

In  township  of  Crescent  v.  Anderson,  114  Pa.  St.  643, 
Mrs^  Anderson  was  riding  in  a  spring  wagon,  having  with 
her  three  small  children.    Her  father  sat  on  the  front  seat 
and  was  driving.    The  seat  on  which  Mrs.  Anderson  rode 
was  fastened  by  a  spring  catch,  so  as  to  be  removable  at 
pleasure.     When  they  reached  a  bridge  in  the  highway  it 
was  found  to  be  in  the  process  of  repair  and  could  not  be 
crossed.    There  was  a  space  above  the  bridge  wide  cnou.s:h 
to  admit  a  wagon,  and  through  this  space  McKinley,  the 
father,  drove  to  the  other  side.     As  the  front  wheels  as- 
cended the  bank  from  the  ravine  through  which  they  drove, 
one  of  the  catches  on  the  seat  on  which  Mrs.  Anderson  rode 
sprang  out,  the  seat  turned  over  and  she  was  precipitated 
into  the  ravine  and  injured.     She  and  her  husband  sued 
the  township  and  there  was  a  judgment  obtained,  but  the 
Supreme  Court  of  Pennsylvania  reversed  it.     Discussing 
the  negligence  of  Mrs,  Anderson  herself, — and  that  was 
what  defeated  her, — the  court  said  (p.  646)  :     "She  came 
to  the  bridge  in  daytime,  about  eleven  o'clock  in  the  morn- 
ing, and  she  could  see  plainly  that  the  route  around  the 
bridge  was  not  prepared  for  the  passage  of  vehicles.    The 
ravine,  its  approaches,  its  depth  and  width  were  all  fully 
exposed  to  view.     There  was  no  water  in  it.     There  was 
no  latent  defect  or  danger.     If  it  was  a  dangerous  place 
she  could  as  readily  discern  the  fact  as  her  father  or  the 
supervisor,  and  it  was  her  duty  to  see  what  w^as  dearly 
exjxjsed  to  her  view.    Under  the  noting  of  Carlisle  v.  Bris- 
bane, 18  W.  N.  C.  220,  (3  Ammerman,  544,)  the  negli- 
gence of  McKinley  could  not,  perhaps,  be  imputed  to  her, 
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but  she  must  be  held  for  her  own  negligence.  The  danger 
which  was  obvious  to  him  was  as  obvious  to  her.  She 
made  no  request  of  her  father  to  take  any  other  route,  so 
that  she  might  get  out  of  the  wagon.  She  made  no  objec- 
tion to  crossing  the  ravine.  She  willingly  joined  McKinley 
in  testing  the  danger,  and  she  is  responsible  for  the  conse- 
quences of  her  own  act." 

In  Dean  v.  Pennsylvania  Railroad  Co,  6  L.  R.  A.  143, 
(129  Pa.  St.  514,)  Dean,  while  crossing  the  tracks  of  the 
defendant  company  in  a  wagon,  was  struck  by  a  locomotive 
and  injured.    Fields  was  the  owner  of  the  horse  and  wagon 
and  was  driving.  'Under  the  evidence  the  negligence  of 
Fields  was  clear.     The  court  so  held,  and  then  inquired, 
**But  can  the  negligence  of  Fields  be  imputed  to  Dean?'* 
There  then  followed  a  somewhat  extended  analysis  of  the 
authorities  holding  that  Dean  was  not  chargeable  with  the 
negligence  of  Fields,  when  the  court,  taking  up  directly 
the  question  whether  Dean  was  guilty  of  negligence,  con- 
cluded (p.  145)  :    "Dean  knew  the  locality  well.     He  had 
crossed  the  tracks  frequently  at  this  point.    He  knew  that 
a  train  was  due  about  that  time  and  that  he  was  approach- 
ing the  railroad  track  at  a  fast  trot,  yet  he  took  no  pre- 
cautions.    He  was  certainly  responsible  for  his  own  neg- 
ligence.    He  sat  with  his  back  to  the  driver,  and  although 
he  might  have  seen  his  danger,  he  confesses  that  he  did 
not  look.     He  said  nothing  by  way  of  warning  to  Fields, 
nor  did  he  ask  him  to  stop,  to  look  and  listen  or  to  permit 
him  (Dean)  to  get  out,  and  the  danger  was  as  obvious  to 
Dean  as  it  was  to  Fields.    The  testimony  is  wholly  to  the 
effect  that  the  plaintiff  committed  himself  voluntarily  to  the 
action  of  Fields;    that  he  joined  him  in  testing  the  dan- 
ger, and  he  is  responsible  for  his  own  act.     The  case  is 
ruled  by  Township  of  Crescent  v.  Anierson,  114  Pa.  643; 
6  Cent.  Rep.  616."    A  judgment  of  non-suit  entered  by  the 
lower  court  was  affirmed. 
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We  have  not  been  able,  in  the  course  of  our  research, 
to  find,  neither  have  counsel  pointed  out,  any  case  decided 
by  this  court  where  this  precise  question  has  been  consid- 
ered. It  is  clearly,  however,  we  think,  the  law  of  this 
State  that* under  conditions  such  as  are  presented  here  tlie 
negligence  of  Cox  will  not  be  imputed  to  Flynn.  But,  as 
was  said  at  the  outset,  Flynn  is  not  sought  to  be  charged 
with  the  negligence  of  Cox  but  with  his  own  negligence, 
and  that  he  may  be  so  charged  is  abundantly  sustained  by 
these  authorities.  Flynn  knew  the  whole  situation  as  it  ex- 
isted. He  joined  Cox  and  White  in  testing  the  danger  of 
driving  along  that  street,  whether  east  or  west,  at  that  time 
of  night  without  a  light  upon  the  buggy.  The  plaintiff  in 
error  had  a  right  to  show  the  jury  the  conditions  under 
which  the  buggy  was  being  driven,  and  one  of  the  things 
which  the  jury  had  the  right  to  know,  and  which  tlie  plain- 
tiff in  error  was  entitled  to  prove,  was  that  the  buggy  was 
being  driven  upon  the  streets  of  Chicago  in  the  night  time 
m  violation  of  an  ordinance  of  the  city,  which  was  negli- 
gence per  se.  The  plaintiff  in  error's  fourth  refused  in- 
struction reads  as  follows: 

"If  you  believe,  from  the  evidence,  that  the  plaintiflF, 
by  using  his  faculties  with  ordinary  and  reasonable  care  in 
looking  out  for  danger,  could  have  avoided  injury  on  tiie 
occasion  in  question,  and  that  he  negligently  failed  to  do 
so  and  thereby  contributed  to  the  injury,  if  you  believe  he 
was  injured,  then  he  cannot  recover  in  this  case." 

This  instruction  stated  a  correct  proposition  of  law, 
and  as  the  principle  therein  contained  was  not  covered  by 
any  given  instruction,  we  think  its  refusal  consjtituted  re- 
versible error.  The  principle  of  this  instruction  was  ap- 
proved in  Chicago  City  Railway  Co.  v.  O'Donnell,  208 
111.  267. 

The  judgments  of  the  superior  and  Appellate  Courts 
will  be  reversed  and  the  cause  will  be  remanded  to  the  su- 
perior court  for  a  new  trial.     r>  j       , 

Reversed  and  remanded. 
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Reuben  B.  Straw  et  al.  Appellees,  vs.  Frank  J.  Barnes 

et  al.  Appellants.  "" 

Opinion  filed  June  20,  ipii. 

1.  Wills — natural  heirs  will  not  be  disinherited  by  dubious 
words.  Natural  heirs  will  not  be  disinherited  by  dubious  and  am- 
biguous words  used  by  tlie  testator  in  the  will. 

2.  Same — word  "or"  is  ordinarily  used  as  a  disjunctive  word. 
While  the  word  "or"  may  sometimes  be  read  as  "and,"  it  is  ordi- 
narily used  as  a  disjunctive  word,  and  will  be  so  treated  unless  it 
appears  to  be  contrary  to  the  testator's  intention. 

3.  Same — devise  to  "brothers  and  sisters  or  their  heirs"  con- 
strued. Where  a  testator,  having  no  children  and  having  made 
provision  for  his  wife,  gives  the  residue  of  his  property  to  his 
"brothers  and  sisters  or  their  heirs,"  the  devise  will  be  held  to  in- 
clude the  heirs  of  a  deceased  brother  and  sister  whose  deaths  had 
taken  place  before  the  testator  executed  his  will,  where  such  con- 
struction carries  out  the  apparent  scheme  of  the  testator,  viewed 
in  the  light  of  the  surrounding  circumstances,  and  there  is  nothing 
to  indicate  a  contrary  intention. 

Appeai,  from  the  Circuit  Court  of  Carroll  county ;  the 
Hon.  Oscar  E.  Heard,  Judge,  presiding. 

William  N,  Cronkrite,  and  Joseph  H.  Vincent,  for 
appellants. 

Cook  &  Cook,  and  John  R.  Connell,  for  appellees. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery  filed  by  Reuben  B.  Straw 
in  the  circuit  court  of  Carroll  county  against  the  widow, 
brothers,  sisters,  nephews  and  nieces  and  grand-nieces  of 
Nathaniel  H.  Straw,  deceased,  his  brother,  for  the  partition 
of  certain  real  estate  situated  in  Carroll  county  of  which 
Nathaniel  H.  Straw  died  seized.  Answers  and  replications 
w^ere  filed  and  the  cause  was  referred  to  a  master  to  take 
the  proofs,  and  the  court  entered  a  decree  finding  that  the 
brothers  and  sisters  of  said  Nathaniel  H.  Straw,  deceased, 
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who  survived  him,  took  by  devise  from  the  testator  all  of 
the  real  estate  of  which  he  died  seized,  with  the  exception 
of  the  real  estate  which  was  devised  to  the  widow  and  one 
small  tract  of  land  which  he  had  purchased  subsequent  to 
the  date  of  the  will,  which  was  held  to  be  intestate  prop- 
erty, and  entered  a  decree  for  the  partition  thereof  among 
said  surviving  brothers  and  sisters,  and  the  appellants  have 
prosecuted  this  appeal. 

The  facts  involved  in  this  controversy,  in  brief,  arc  as 
follows:  Nathaniel  H.  Straw  was  a  justice  of  the  peace 
and  retired  farmer  who  had  lived  in  Carroll  county  for 
many  years  and  had  accumulated  a  considerable  estate,  con- 
sisting, at  his  death,  of  real  and  personal  estate  of  about 
the  value  of  $30,000.  On  the  nth  day  of  December,  1893. 
he  executed  a  holographic  will,  which,  omitting  the  fonnal 
parts,  reads  as  follows : 

"First — I  order  and  direct  that  my  executors  hereinafter  named 
pay  all  my  just  debts  and  funeral  expenses  as  soon  after  my  de- 
cease as  conveniently  may  be. 

"Second — After  the  payment  of  such  funeral  expenses  and 
debts,  I  give,  devise  and  bequeath  to  ray  wife,  Susan  E.  Straw, 
the  house  where  we  live,  with  all  in  the  house,  of  everj'  kind  and 
nature,  except  the  money  and  notes,  and  the  east  half  of  the  north- 
east quarter  section  14,  town  25,  range  6. 

"Third — The  west  half  of  the  north-east  quarter  section  I4» 
town  25,  range  6,  to  my  brothers  and  sisters  or  their  heirs;  also 
the  house  and  lots  in  Shannon  &  Bradshaw's  addition  to  the  vil- 
lage of  Shannon,  being  lots  (i)  one  and  (4)  four  in  block  4,  and 
also  lot  (3)  three,  in  block  (9)  nine,  same  addition;  then  $20ce 
to  my  brothers  and  sisters  or  their  heirs ;  then  out  of  the  balance 
when  collected,  my  wife  is  to  have  one-half,  the  other  half  to  my 
brothers  and  sisters  or  their  heirs. 

"Lastly,  I  make,  constitute  and  appoint  Reuben  B.  Straw  and 
Susan  E.  Straw,  my  wife,  to  be  executors  of  this  my  last  will  anu 
testament,  hereby  revoking  all  former  wills  by  me  made." 

The  testator  died  on  the  nth  day  of  January,  1910, 
whereupon  said  will  was  admitted  to  probate  in  the  counts- 
court  of  Carroll  county  and  Reuben  B.  Straw  qualified  as 
executor.  At  the  time  of  his  death  Nathaniel  H.  Straw 
left  him  surviving  Susan  E.  Straw,  his  widow ;  Reuben  E 
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Straw,  Joseph  F.  Straw  and  Emma  Sherretts,  his  brothers 
and  sister  of  the  full  blood;  Sarah  Tures,  Lillian  Butter-, 
field,  Delmar  Straw,  John  Straw  and  Mabel  Buckingham, 
his  brothers  and  sisters  of  the  half  blood;  Ella  Shoals, 
Harry  Straw  and  Ethel  Williams,  the  son  and  daughters  of 
William  H.  Straw,  a  brother  of  the  full  blood,  who  had 
predeceased  the  testator  by  twenty-five  years;  Minerva  E. 
Beaver,  Frank  Barnes,  Robert  S.  Barnes  and  Senada  G. 
Linder,  the  sons  and  daughters  of  Lydia  Barnes,  a  sister 
of  the  full  blood,  who  had  predeceased  the  testator  about 
twenty-two  years;  and  Luella  McBride  and  Rosella  Mc- 
Bride,  the  daughters  of  Etta  McBride,  a  deceased  daugh- 
ter of  William  H.  Straw,  deceased,  who  died  three  years 
prior  to  the  death  of  Nathaniel  H.  Straw,  as  his  sole  and 
only  heirs-at-law. 

The  sole  question  in  this  case  is  as  to  the  proper  inter- 
pretation and  construction  to  be  placed  upon  the  words  "my 
brothers  and  sisters  or  their  heirs,"  found  in  the  third  para- 
graph of  the  will.  The  eight  brothers  and  sisters, — three  of 
the  full  blood  and  five  of  the  half  blood, — were  all  living  at 
the  date  of  the  will  and  at  the  date  of  the  death  of  the  tes- 
tator, and  the  trial  court  held  that  the  words  "my  brothers 
and  sisters  or  their  heirs,"  found  in  the  third  paragraph  of 
the  will,  only  included  the  brothers  and  sisters  of  the  tes- 
tator who  survived  him,  and  gave  to  those  brothers  and  sis- 
ters the  entire  estate,  to  the  entire  exclusion  of  the  children 
of  the  brother  William  H.  Straw  and  the  children  of  the 
sister  Lydia  Barnes,  it  being  the  theory  of  the  decree  en- 
tered by  the  court  that  the  children  of  the  deceased  brother 
and  sister  who  had  died  before  the  date  of  the  execution 
of  the  will  and  the  date  of  the  death  of  the  testator  were 
excluded  from  a  participation  in  the  distribution  of  the  es- 
tate of  Nathaniel  H.  Straw,  deceased.  We  do  not  agree 
with  the  construction  placed  by  the  court  upon  those  words. 
To  so  construe  those  words  is  to  entirely  eliminate  from 
the  will  the  words  "or  their  heirs,"  unless  those  words  be 
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limited  to  the  children  of  the  brothers  and  sisters  who  were 
living  at  the  date  of  the  execution  of  the  will  and  who 
should  die  between  the  date  of  the  will  and  the  date  of  the 
death  of  the  testator.  We  see  no  valid  reason  for  so  lirnii- 
ing  those  words.  The  testator  knew  his  brother  William 
and  his  sister  Lydia  were  both  dead  at  the  time  he  made 
his  will,  leaving  them  surviving  children.  The  deceased 
brother  and  sister  were  of  the  full  blood,  and  we  are  un- 
able to  discover  why  the  testator  sRould  make  provision, 
in  the  event  of  his  death,  that  his  nephews  and  nieces  and 
grand-nephews  and  nieces  of  the  half  blood  should  enjoy 
his  bounty  to  the  exclusion  of  his  nephews  and  nieces  of 
the  full  blood.  The  children  of  William  and  Lydia,  upon 
the  death  of  Nathaniel  H.  Straw,  would  be  the  natural 
heirs,  in  part,  of  the  testator  and  entitled  to  share  in  the 
distribution  of  his  estate  unless  by  his  will  he  clearly  made 
it  manifest  that  he  intended  to  disinherit  them.  Natural 
heirs  will  not  be  disinherited  by  dubious  and  ambiguous 
words.    Olcott  V.  Tope,  213  111.  124. 

Numerous  cases  have  been  cited  by  the  appellees  where 
deceased  brothers  and  sisters  and  children  and  their  heirs 
have  been  held  to  have  been  excluded  by  expressions  found 
in  wills  which  are  somewhat  analogous  to  the  language 
found  in  this  will,  but  none  of  those  cases  are  directly  in 
point  and  we  do  not  think  any  of  them  are  controlling  in 
this  case.  No  two  wills  are  precisely  alike,  and  the  condi- 
tions which  surround  one  testator  may  differ  so  widely  from 
those  which  surround  anotlier  that  the  conclusion  reached 
in  one  instance  is  of  little  value  as  a  guide  in  another 
{Dee  V.  Dee,  212  111.  338.)  It  is  to  us  obvious  that  the 
testator,  being  childless,  after  he  had  made  ample  provision 
for  his  widow,  desired  that  the  remainder  of  his  estate 
should  be  equally  divided  among  the  members  of  his  fani- 
ily, — that  is,  between  his  brothers  and  sisters,  if  li^^ng,— 
and  if  one  or  more  were  dead  at  the  time  he  made  the  wi-' 
or  should  die  subsequent  to  the  date  of  his  will  and  prior 
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to  his  death,  that  the  children  of  such  deceased  brother  or 
sister  should  take  the  parent's  share.  Had  the  word  and 
been  used  instead  of  the  word  or,  the  meaning  of  the  will 
would,  perhaps,  be  more  doubtful  and  probably  susceptible 
to  the  construction  placed  thereon  by  the  chancellor.  While 
the  word  or  will  sometimes  be  read  as  and,  ordinarily  it  is 
used  as  a  disjunctive  rather  than  as  a  conjunction,  and  in 
this  case  the  word  should,  we  think,  be  given  its  ordinary 
meaning,  the  result  of  which  is,  there  are  two  classes  of 
beneficiaries  designated  in  the  will,  viz.,  first,  the  brothers 
and  sisters  of  the  testator;  and  secondly,  the  heirs  of  the 
brother  and  sister  of  the  testator  who  predeceased  the  testa- 
tor. The  construction  placed  upon  the  words  "my  brothers 
and  sisters  or  their  heirs"  by  the  appellants,  we  are  satis- 
fied, when  the  whole  will  is  considered  in  connection  with 
the  circumstances  which  surrounded  the  testator  at  the  time 
he  made  the  will,  does  justice  to  all  parties  in  interest  and 
fully  effectuates  the  intention  of  the  testator  as  expressed 
in  his  will,  while  the  construction  contended  for  by  the 
appellees  we  think  strained  and  unnatural  and  one  which 
works  a  great  injustice  to  the  children  of  William  H.  Straw 
and  Lydia  Barnes. 

From  a  careful  study  of  this  record  we  have  reached 
the  conclusion  that  the  circuit  court  erred  in  so  construing 
the  will  as  to  exclude  the  children  of  William  H.  Straw, 
deceased,  and  the  children  of  Lydia  Barnes,  deceased,  from 
participating  in  the  division  of  the  estate  of  Nathaniel  H. 
Straw,  deceased. 

The  decree  of  the  circuit  court  will  therefore  be  reversed 
and  the  case  will  be  remanded  to  the  circuit  court  for  fur- 
ther proceedings  in  accordance  with  the  views  herein  ex- 

^  *  Reversed  and  remanded. 
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The  City  of  Chicago,  Appellant,  vs.  The  Chicago  and 
Oak  Park  Elevated  Raii^road  Company,  Appellee. 

Opinion  Med  June  20,  ipii. 

1.  Municipal  corporations — what  is  not  a  track  ele%>ation  onH- 
nance.  An  ordinance  prohibiting  a  corporation  from  running  cars 
on  any  track  on  the  surface  of  a  street  across  an  intersecting  street 
where  the  track  parallels  an  elevated  railroad  and  any  rail  of  the 
track  is  within  fifteen  feet  of  the  end  of  any  abutment  wall  of  a 
bridge  which  carries  the  elevated  tracks  across  such  intersecting 
street,  is  not  a  track  elevation  ordinance. 

2.  Same — ordinance  which  has  become  void  for  non-acceptance 
has  no  force  for  any  purpose.  Where  an  ordinance  requiring  a 
street  railway  company  to  elevate  its  tracks  provides  that  it  shall 
be  null  and  void  if  not  accepted  by  the  company  within  a  specified 
time,  a  failure  of  the  company  to  accept  the  ordinance  within  that 
time  renders  the  ordinance  void,  and  it  has  no  more  force  for  any 
purpose  than  though  it  had  never  been  passed. 

3.  Same — grant  of  use  of  streets  is  not  mere  license.  A  grant. 
by  ordinance,  of  the  use  of  a  street  by  a  street  railway  conipany. 
when  based  upon  adequate  consideration  and  accepted  and  actoi 
upon  by  the  company  by  building  the  road  in  compliance  with  the 
ordinance,  is  not  a  mere  license  revocable  at  the  pleasure  of  the 
municipal  corporation,  but  is  a  contract  binding  not  only  upon  the 
municipal  corporation  which  passed  the  ordinance,  but  also  upJ" 
the  one  which  subsequently  annexes  the  territory. 

4.  Same — city  cannot,  under  guise  of  regulation,  deprive  strcfi 
railway  company  of  its  property.  A  city  has  the  right,  in  the  ex- 
ercise of  its  police  power,  to  regelate  the  use  of  a  street  railviv 
company's  tracks  and  cars  in  a  reasonable  manner,  but  it  cannct. 
under  the  guise  of  regulation,  deprive  the  company  of  its  propertj 
or  of  any  of  its  essential  rights  acquired  under  its  contract  where- 
by the  tracks  were  laid. 

5.  Same — power  to  regulate  lawful  business  does  not  authorti' 
its  prohibition.  The  right  of  a  city,  in  the  exercise  of  its  polic: 
power,  to  regulate  any  business  or  the  use  of  property  does  not 
amount  to  power  to  prohibit  the  conducting  of  a  lawful  business  cr 
to  suppress  entirely  the  use  of  the  property. 

6.  Same — city  cannot,  by  mere  declaration,  establish  thai  the 
operation  of  a  railroad  is  a  nuisance.  The  public  welfare  deman"!^ 
that  there  should  not  be  a  discontinuance  of  the  operation  of  an 
authorized  railroad,  and  where  a  railroad  is  authorized  by  oru- 
nance  and  constructed  in  accordance  therewith,  the  city  cannot,  bv 
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a  mere  declaration,  establish  that  the  operation  of  the  railroad  is 
a  nuisance. 

7.  Same — fact  that  crossings  are  dangerous  does  not  authorise 
deprivation  of  use  of  street.  The  fact  that  the  crossings  of  a  duly 
authorized  street  railway  company  have  become  dangerous  by  rea- 
son of  the  elevation  of  the  tracks  of  a  parallel  steam  railroad  does 
not  empower  the  city,  under  the  guise  of  regulation,  to  deprive 
the  company  of  its  right  to  use  the  street  under  the  ordinance  au- 
thorizing the  construction  and  operation  of  the  road. 

8.  Same — when  ordinance  concerning  operation  of  street  cars 
is  invalid.  Where  a  street  railway  company,  under  authority  of 
an  ordinance,  has  constructed  a  double-track  surface  railway  over 
the  portion  of  a  street  specified  in  the  ordinance,  a  subsequent  ordi- 
nance prohibiting  the  running  of  surface  cars  across  any  intersect- 
ing street  where  the  track  parallels  an  elevated  railroad  and  is 
within  fifteen  feet  of  the  abutment  of  any  bridge  carrying  the  ele- 
vated tracks  across  such  intersecting  street  is  invalid  as  to  such 
company  if  its  effect  is  to  deprive  the  company  of  the  entire  use 
of  one  of  its  tracks  and  compel  it  to  operate  a  single-track  railway. 

Appeai.  from  the  Municipal  Court  of  Chicago;  the 
Hon.  John  C.  Scovei.,  Judge,  presiding. 

Edward  J.  Brundage,  Corporation  Counsel,  (Chari.es 
M.  Haft,  of  counsel,)  for  appellant: 

While  a  corporation  derives  its  right  to  exist  from  the 
State,  its  right  to  occupy  the  public  highways  of  a  munici- 
pality is  derived  solely  from  such  municipality.  Byrne  v. 
Railway  Co.  169  111.  75. 

The  city  of  Chicago  is  clothed  with  general  police  power 
over  the  streets  within  its  confines.  Railway  Co.  v.  Lake 
View,  105  111.  183  and  207. 

The  city  of  Chicago  has  general  power  to  prescribe  what 
are  nuisances  and  to  abate  the  same.  Railway  Co.  v.  Lake 
View,  105  111.  207. 

A  mimicipality  cannot,  by  the  terms  and  conditions  of 
an  ordinance,  deprive  itself  of  the  power  to  make  regula- 
tions and  restrictions  for  the  preservation  of  the  health, 
safety,  comfort  and  convenience  of  the  people,  and  it  is 
immaterial   what   form   such  attempt  may  assume, — it  is* 
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nugatory  in  all  instances.  Chicago  v.  Traction  Co.  199  III 
259;  Railroad  Co.  v.  Duluth,  208  U.  S.  581 ;  Railroad  Co, 
V.  Defiance,  167  id.  97. 

When  an  ordinance  is  passed  it  is  presumably  valid, 
and  before  a  court  will  be  justified  in  holding  it  invalid,  the 
unreasonableness  or  want  of  necessity  for  such  a  measure 
for  the  public  safety  and  for  the  protection  of  life  and 
property  should  be  clearly  made  to  appear.  Hawthorn  v. 
People,  109  111.  302;  People  v.  Railway  Co.  232  id.  292; 
Railway  Co.  v.  Steckman,  224  id.  500, 

The  inhibitions  of  the  constitution  of  the  United  States 
upon  the  impairment  of  the  obligation  of  contracts  without 
due  process  or  of  the  equal  protection  of  the  laws  of  the 
United  States  are  not  violated  by  the  legitimate  exercise  of 
the  legislative  power  in  securing  the  safety,  health,  comfort 
or  convenience  of  the  public.    Railway  Co.  v.  Bristol,  151 

u.  s.  556. 

A  right  of  way  ordinance,  such  as  that  granted  by  the 
town  of  Cicero  to  construct  and  maintain  the  tracks  in 
question,  does  not  operate  to  deprive  the  city  of  the  general 
power  of  control  over  the  streets,  delegated  to  the  munici- 
pality by  the  General  Assembly.  Chicago  v.  Traction  Co. 
199  111.  259;  Railroad  Co.  v.  Quincy,  136  id.  563. 

The  police  power  comprehends  the  public  safety,  health, 
comfort  and  convenience.  Chicago  v.  Traction  Co.  199  111. 
259;  Raihvay  Co.  v.  Chicago,  140  id.  309;  Railway  Co. 
V.  Drainage  Comrs.  200  U.  S.  561 ;  Railway  Co.  v.  Bris- 
tol, 151  id.  556. 

The  various  States  did  not,  by  the  adoption  of  the  Fed- 
eral constitution,  surrender  their  police  power,  and  that 
power  extends  to  the  entire  property  and  business  within 
the  State.  It  rests  upon  the  fimdamental  principle  that 
everyone  shall  so  use  his  own  as  not  to  wrong  or  injure 
another.  To  regulate  and  abate  nuisances  is  one  of  its 
ordinary  fimctions.    Fertilizing  Co.  v.  Hyde  Park,  97  U.  S. 
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659;  Mugler  v.  Kansas,  123  id.  623;  Munn  v.  Illinois,  94 
id.  113. 

Although  a  structure  placed  over,  under,  along  or  across 
a  highway  does  not,  at  the  time  of  its  construction,  neces- 
sarily obstruct  or  interfere  with  the  use  of  such  highway, 
ncvertlieless,  if  by  reason  of  a  change  of  circumstances 
such  structure  becomes  an  obstruction,  the  governmental 
power  may,  without  compensating  its  owner,  require  such 
owner  to  remove  it.  Railway  Co,  v.  Chicago,  201  U.  S. 
506;   Raihvay  Co,  v.  Drainage  Comrs,  200  id.  561. 

A  municipality,  in  the  exercise  of  its  police  power,  has 
plenary  authority  to  require  a  street  railway  company  to 
change  the  location  of  its  tracks  laid  in  the  streets  of  the 
municipality.  Railroad  Co,  v.  Defiance,  167  U.  S.  88; 
Railroad  Co,  v.  Baltimore^  166  id.  673. 

Clarence  A.  Knight,  William  G.  Adams,  and  Ed- 
win White  Moore,  for  appellee : 

The  city  of  Chicago,  in  the  exercise  of  its  police  power, 
while  it  may  regulate  the  use  by  appellee  of  its  tracks  and 
cars  in  a  reasonable  manner,  cannot,  under  the  pretense  of 
regulation,  deprive  appellee  of  any  of  its  property  or  of  its 
essential  rights  and  privileges.  The  ordinance  in  question 
wholly  destroys  appellee's  use  of  one  of  its  tracks.  It  is 
not  in  any  sense  a  regulation  of  the  use  of  this  track.  It 
is  therefore  a  violation  of  rights  guaranteed  to  appellee  by 
the  constitution  of  the  United  States  and  by  the  constitution 
of  Illinois.  Railroad  Co,  v.  Railroad  Comrs,  19  Fed.  Rep. 
679 ;  Turf  Ass'n  v.  Greenberg,  204  U.  S.  363 ;  Chicago  v. 
Jackson,  196  111.  504;  Champer  v.  Greencastle,  138  Ind. 
350;  Minnesota  v.  Barber,  136  U.  S.  319;  Railroad  Co,  v. 
Boivcrs,  4  Houst.  537;  Parker  &  Worthington  on  Public 
Welfare  and  Safety,  sec.  367;  Railroad  Co.  v.  Cordclc, 
128  Ga.  293;  Seattle  v.  Railroad  Co.  6  Wash.  379;  Tele- 
phone Co.  V.  Pomona,  172  Fed.  Rep.  829. 
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The  right  granted  to  appellee  by  the  town  of  Cicero  to 
use  the  streets  is  property.  Bailey  v.  People,  190  111.  33; 
Coal  Co.  V.  People,  147  id.  66;  Bridge  Co,  v.  Bridge  Co. 
7  N.  H.  35;  Ritchie  v.  People,  155  111.  105;  Railway  Co. 
V.  Raihvay  Co.  87  id.  324;  Railway  Co.  v.  Railway  Co. 
115  id.  385;  Dixon  v.  People,  168  id.  190;  Gillespie  v. 
P^o/>Z^,  188  id.  183. 

The  grant  by  a  municipality  of  the  right  to  use  a  street, 
when  accepted,  constitutes  a  contract  between  the  munici- 
pality and  the  grantee,  which  is  binding  and  obligatory  upon 
both  parties.  Gas  Light  Co.  v.  Lake,  130  111.  54;  Railway 
Co.  V.  People,  73  id.  541;  Quincy  v.  Bull,  106  id.  337; 
Belleville  v.  Railway  Co.  152  id.  185;  People  v.  Railroad 
Co.  235  id.  379;  Railroad  Co.  v.  Chester,  121  Pa.  St.  44; 
People  V.  Blocki,  203  111.  372. 

The  ordinance  in  question,  if  complied  w'ith,  would  not 
in  any  degree  contribute  to  the  safety  of  the  public  at  the 
crossings,  while  its  enforcement  would  cause  great  detri- 
ment and  pecuniary  loss  to  appellee.  It  is  therefore  un- 
reasonable. In  order  to  sustain  an  act  of  police  power  it 
must  appear  to  the  court  that  it  would  tend  to  promote  the 
welfare  of  the  public.  It  does  not  appear  from  the  evi- 
dence that  the  tracks  in  question,  at  a  distance  of  fifteen 
feet  from  the  abutments,  would  make  the  crossings  any 
safer  than  at  the  present  distance  of  nine  feet.  22  Am.  & 
Eng.  Eney.  of  Law,  938;  Lawton  v.  Steele,  152  U.  S.  136; 
Railroad  Co.  v.  McClelland,  25  111.  129;  Hennington  v. 
Georgia,  163  U.  S.  299;  Railroad  Co.  v.  Conncrszillc,  147 
Ind.  277 ;  Chicago  v.  Railway  Co.  244  111.  227 ;  Lake  Virec 
V.  Tate,  130  id.  252;  IVice  v.  Railroad  Co.  193  id.  351; 
Railway  Co.  v.  Carlinville,  200  id.  314;  Railroad  Co.  v. 
Dallas,  70  L.  R.  A.  850;  Hannibal  v.  Telephone  Co.  31 
Mo.  App.  33;  Bx  parte  Kelso,  82  Pac.  Rep.  241. 

A  street  railroad  duly  authorized  by  the  city  to  use  the 
street  cannot  lawfully  be  declared  to  be  a  nuisance  and 
abated  as  such.    Railroad  Co.  v.  Jolict,  79  111.  44 ;   Railroad 
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Co.  V.  Loeb,  ii8  id.  211 ;  Chicago  v.  Stock  Yards  Co.  164 
id.  232;  Miller  v.  Mayor,  109  U.  S.  394;  Railway  Co.  v. 
Peuser,  190  111.  70;  Wood  on  Nuisances,  (3d  ed.)  94. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  is  a  suit  brought  by  the  city  of  Chicago,  appellant, 
against  the  Chicago  and  Oak  Park  Elevated  Railroad  Com- 
pany, appellee,  in  the  municipal  court  of  Chicago,  to  re- 
cover penalties  for  304  alleged  violations  of  an  ordinance 
of  the  city  of  Chicago. 

Appellee  in  1890  was  authorized  by  an  ordinance  of  the 
city  of  Chicago  to  construct  an  elevated  railroad  in  Lake 
street,  in  that  city,  from  Wabash  avenue  to  Fifty-second 
avenue,  which  was  then  the  western  limit  of  the  city.     At 
that  time  the  corporate  name  of  the  appellee  was  "The 
Lake  Street  Elevated  Railroad  Company."     The  road  so 
authorized  was  shortly  thereafter  constructed  by  appellee. 
December  19,  1898,  the  town  of  Cicero  passed  an  ordinance 
by  which  it  authorized  the  Cicero  and  Harlem  Railroad 
Company  to  construct  a  railroad  from  Fifty-second  avenue 
(which  should  connect  w-ith  the  road  of  appellee  at  that 
point)  to  Harlem  avenue,  in  Oak  Park.     That  ordinance 
provided  that  the  road  should  descend  by  gradient  from 
Fifty-second  avenue  to  Willow  avenue  and  thence  from 
Willow  avenue  to  Harlem  avenue  as  a  surface  railroad, 
with  tracks  supported  on  ties,  and  further  provided :    "Said 
tracks  shall  be  laid  west  of  Willow  avenue  on  Lake  street 
and  South  boulevard  with  such  rails  and  in  such  manner 
that  carriages  and  other  vehicles  can  easily  and  freely  cross 
the  same  at  street  intersections  without  obstruction,  and 
shall  at  all  street  crossings  restore  the  grade  and  pavement 
to  as  good  a  condition  as  the  same  were  before  the  laying 
of  said  tracks."    This  road  was  constructed  in  conformity 
with  the  provisions  of  the  ordinance  and  was  then  pur- 
chased by  the  Lake  Street  Elevated  Railroad  Company.    To 
secure  the  funds  necessary  to  purchase  this  road  the  Lake 
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Street  Elevated  Railroad  Company  issued  its  bonds  to  the 
amount  of  $1,275,000.    Since  1901  this  road  has  been  oper- 
ated as  part  of  the  continuous  line  of  the  road,  extending  on 
Lake  street  from  Wabash  avenue  to  Harlem  avenue,  in  Oak 
Park,  a  distance  of  nine  miles.    In  1903  the  territory  west 
from  Fifty-second  avenue  to  Austin  avenue  on  the  line  of 
this  railroad, — a  distance  of  one  mile, — ^was  annexed  to  the 
city  of  Chicago  and  Austin  avenue  became  the  western  city 
limit.    Between  Fifty-second  avenue  and  Austin  avenue  the 
road  intersects  eight  north  and  south  streets.    From  Fifty- 
second  avenue  west  the  road  of  appellee  is  paralleled  by  the 
road  of  the  Chicago  and  Northwestern  Railway  Company, 
a  steam  railway,  the  right  of  way  of  the  railway  company 
extending  along  the  north  line  of  Lake  street  and  South 
boulevard.     By  the  said  ordinance  of  the  town  of  Cicero 
it  was  provided  that  the  tracks  of  the  Cicero  and  Harlem 
Railroad  Company  should  be  placed  on  the  north  thirty-two 
feet  of  the  street  for  a  part  of  the  distance  and  on  the 
north  twenty-eight  feet  of  the  street  for  the  remainder  of 
the  route,  and  permitted  the  building  of  a  double-track  rail- 
way.   In  1906  the  city  council  of  the  city  of  Chicago  passed 
an  ordinance  requiring  the  appellee  and  the  Chicago  and 
Northwestern  Railway  Company  to  elevate  their  road-beds 
and  tracks  as  far  west  as  Austin  avenue.    This  ordinance 
required  the  acceptance  of  each  company  within  ninety  days 
after  its  passage  before  it  should  become  effective  as  to 
such  company,  and  provided  by  its  terms  that  in  case  it 
was  not  so  accepted  the  ordinance  should  be  considered  null 
and  void  as  to  the  company  not  accepting.     The  Chicago 
and  Northwestern  Railway  Company  accepted  this  ordi- 
nance, but  appellee  declined  to  do  so.    The  steam  railway 
company  thereupon  proceeded  to  elevate  its  road-bed  and 
tracks  as  far  west  as  Austin  avenue,  which  work  was  com- 
pleted in  1909.     The  road-bed  was  enclosed  on  both  sides 
by  a  concrete  retaining  wall  twenty  feet  high,  built  on  the 
boundary  lines  of  the  right  of  way.    The  road-bed  is  car- 
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ried  over  the  intersecting  streets  by  bridges,  supported  by 
abutments  built  along  the  east  and  west  boundaries  of  the 
streets.  The  north  rail  of  the  appellee's  north  track,  from 
Willow  avenue  to  Austin  avenue,  runs  parallel  with  and 
is  about  nine  feet  south  of  the  south  retaining  wall  of  the 
Chicago  and  Northwestern  Railway  Company.  Another 
ordinance  was  passed  by  the  city  of  Chicago  requiring  ap- 
pellee to  elevate  the  plane  of  its  tracks  between  Fifty-second 
avenue  and  Austin  avenue.  This  ordinance  also  provided 
that  it  should  become  effective  from  and  after  its  passage, 
and  provided  that  it  should  be  null  and  void  unless  appel- 
lee accepted  its  terms  wathin  sixty  days  after  its  passage. 
The  appellee  declined  to  accept  this  ordinance.  Thereafter, 
on  November  22,  1909,  the  ordinance  here  involved  was 
passed.    The  first  section  of  the  ordinance  is  as  follows: 

"Paragraph  i.  That  no  person  or  corporation  shall  pro- 
pel, or  cause  to  be  propelled,  any  single  car  or  train  of 
cars  on  any  track  or  tracks  situated  on  the  surface  of  any 
street  in  the  city  of  Chicago,  across  an  intersecting  street, 
when  the  track  or  tracks  on  which  such  single  car  or  train 
of  cars  is  or  are  propelled  run  parallel  to  the  tracks  of  any. 
steam  railroad  the  tracks  of  which  are  elevated  on  an  em- 
bankment and  are  carried  over  intersecting ,  streets  by  a 
bridge  or  bridges,  where  the  condition  is  such  that  any  rail 
of  said  surface  track  is  within  fifteen  (15)  feet  of  the  end 
of  any  abutment  wall  supporting  said  bridge  or  bridges. 

"Paragraph  2.  It  is  hereby  declared  to  be  a  nuisance  for 
any  person  or  corporation  to  operate  a  single  car  or  train 
of  cars  in  violation  of  the  foregoing  paragraph." 

The  second  section  provides  for  a  fine  of  not  less  than 
$5  nor  more  than  $25  for  each  violation  of  the  ordinance, 
and  provides  further  that  every  single  car  or  train  of  cars 
operated  in  violation  of  the  ordinance  shall  be  deemed  a 
separate  offense.  It  was  admitted  that  if  the  ordinance 
was  held  valid  there  had  been  304  violations  of  the  same 
and  that  judgment  should  be  entered  accordingly.     On  a 
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hearing  the  municipal  court  of  Chicago  entered  judgment 
for  the  defendant,  and  the  case  is  brought  to  this  court  upon 
a  certificate  of  the  trial  judge  that  it  is  a  case  where  the 
validity  of  a  municipal  ordinance  is  involved,  and  that  in 
his  opinion  public  interest  requires  that  an  appeal  be  allowed 
directly  to  this  court. 

The  contention  of  appellee  in  the  court  below,  and  its 
contention  here,  is,  that  as  to  it  this  ordinance  is  invalid 
because  it  impairs  the  obligation  of  the  contract  between 
it  and  the  town  of  Cicero;  that  it  deprives  it  of  property 
without  compensation,  and  is  not  a  valid  exercise  of  the 
police  power  of  the  city.  Appellant  contends,  on  the  other 
hand,  that  the  ordinance  on  which  the  suit  is  founded  in 
effect  requires  track  elevation;  that  it  is  neither  unreason- 
able nor  unconstitutional,  and  is  one  w^hich  the  city  had  au- 
thority to  pass. 

This  ordinance  is  in  no  sense  one  requiring  track  ele- 
vation. It  does  not  pretend  to  permit  the  separation  of  the 
grade  of  the  railroad  tracks  from  the  grade  of  the  street, 
either  by  elevating  or  depressing  the  road-bed  and  tracks 
of  the  railroad.'  It  provides  simply  for  the  removal  of 
the  tracks  of  any  railroad  company  which  are  lying  par- 
allel with  the  tracks  of  any  elevated  steam  road  and  within 
fifteen  feet  of  the  end  of  any  abutment  wall  supporting  the 
bridge  or  bridges  which  carry  the  elevated  tracks  over  any 
intersecting  street.  So  far  as  the  terms  of  this  ordinance 
alone  are  concerned,  track  elevation  on  the  part  of  appellee 
is  not  contemplated  or  permitted. 

Appellant  urges  that  appellee  can  avoid  the  destruction 
of  its  north  track  under  this  ordinance  by  complying  with 
one  of  the  ordinances  heretofore  passed  requiring  appellee 
to  elevate  its  tracks  between  Fifty-second  and  Austin  ave- 
nues, and  refers  to  those  ordinances  as  though  the  same 
were  still  in  force  and  effect.  Each  of  those  ordinances  by 
express  terms  provided  that  it  would  become  operative  only 
upon  the  acceptance  of  its  terms  by  appellee  within  a  speci- 
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fied  time,  and  in  case  appellee  should  fail  to  so  accept  it, 
that  it  would  become  null  and  void.  As  appellee  declined 
in  each  instance  to  accept  the  terms  of  these  ordinances 
they  never  became  effective,  and  appellee  is  in  the  same 
position  toward  the  city  of  Chicago  as  though  no  such  ele- 
vation ordinances  had  ever  been  passed. 

Under  the  ordinance  passed  by  the  town  of  Cicero,  the 
Cicero  and  Harlem  Railroad  Company  was  granted  the 
right  to  construct  a  railroad,  consisting  of  two  tracks,  from 
Fifty-second  avenue  to  Harlem  avenue  over  a  specified  por- 
tion of  the  streets  indicated.  This  ordinance  provided  that 
that  company  should  operate  a  surface  railroad  under  the 
grant,  and  specified  the  manner  in  which  its  tracks  should 
cross  the  intersecting  streets  and  the  conditio^  in  which 
such  crossings,  including  the  grade  of  the  street  and  the 
pavement,  should  be  left  after  the  building  of  the  road  had 
been  completed.  The  road  was  built  under  this  ordinance 
and  w^as  afterwards  sold  to  the  appellee  for  a  large  sum 
of  money  and  has  been  operated  as  a  double-track  surface 
railroad  since  the  time  of  its  completion.  The  evidence 
shows  that  appellee  runs  296  trains  daily  to  Austin  avenue 
and  that  these  trains  carry  50,000  passengers.  There  was 
no  dispute  as  to  any  fact.  The  evidence  further  discloses 
that  the  removal  of  the  north  track  to  a  distance  of  fifteen 
feet  from  the  abutment  of  the  bridges  over  the  eight  inter- 
secting streets  between  Fifty-second  and  Austin  avenues, 
which  abutments  are  on  the  north  line  of  appellee's  right 
of  way  of  thirty-two  feet,  would  leave  but  seventeen  feet 
for  appellee's  use,  and  that  two  tracks  could  not  be  used  in 
that  space.  To  comply  with  this  ordinance  appellee  would 
be  limited  to  one  track  for  the  operation  of  its  road  be- 
tween Fifty-second  and  Austin  avenues,  which  it  is  not  de- 
nied would  seriously  impair  the  operation  of  the  road  and 
its  revenue. 

The  contention  of  appellant  is,  that  the  conditions  ex- 
isting at  the  eight  street  crossings  between  Fifty-second  and 
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Austin  avenues  are  so  dangerous  that  the  passage  and  en- 
forcement of  this  ordinance  is  a  proper  exercise  of  its  po- 
lice power  to  insure  the  safety  of  the  public.  It  is  shown 
by  the  evidence  that  at  each  of  the  street  crossings  in  ques- 
tion appellee  has  voluntarily  installed  and  maintains  gates, 
at  which  signal  bells  are  rung  automatically  on  approach 
of  trains  and  lights  put  on,  which  continue  to  bum  while 
the  bells  are  ringing.  A  flag  is  also  displayed  at  the  time, 
which  indicates  whether  the  gate  is  up  or  down.  These 
gates  are  located  between  the  abutments  and  the  north  track 
of  appellee  and  are  about  three  feet  from  the  retaining  wall 
and  abutments.  The  arms  of  the  gates,  when  lowered,  ex- 
tend across  the  full  width  of  the  street  and  the  sidewalk. 
During  four  hours  of  each  day,  which  are  referred  to  as 
rush  hours,  (two  hours  in  the  morning  and  two  hours  in 
the  evening,)  trains  are  run  over  this  territory  every  three 
minutes  and  at  times  at  the  rate  of  one  every  minute  and 
a  half.  During  the  time  that  these  conditions  have  existed 
at  the  eight  street  crossings  in  question,  since  the  elevation 
of  the  tracks  of  the  Chicago  and  Northwestern  Railway 
Company,  but  two  accidents  are  shown  to  have  occurred 
at  any  of  these  crossings, — one  to  a  policeman  on  dut)^  at 
one  of  the  crossings  and  one  in  which  a  milk-wagon  was 
struck.  The  mere  fact  that  these  crossings  may  be  danger- 
ous is  not  sufficient  to  authorize  the  city  to  deprive  appel- 
lee of  its  right  to  use  South  boulevard  and  Lake  street  un- 
der its  contract  originally  made  with  the  town  of  Cicero. 
That  ordinance  granted  to  the  assignor  of  appellee  permis- 
sion and  authority  to  lay  its  tracks  on  the  north  thi^ty-^vo 
feet  of  South  boulevard  and  Lake  street  and  to  use  then 
for  the  purposes  for  which  they  are  being  used.  The  prin- 
lege  of  the  use  of  the  public  streets  of  the  city  or  town, 
when  granted  by  ordinance,  is  not  always  a  mere  license, 
revocable  at  the  pleasure  of  the  municipality  granting  it, 
for  if  the  grant  is  for  an  adequate  consideration  and  is  ac- 
cepted by  the  grantee,  then  the;  ordinance  ceases  to  be  a 
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mere  license  and  becomes  a  valid  and  binding  contract ;  and 
the  same  result  is  reached  where,  in  case  of  a  mere  license, 
it  is,  prior  to  its  revocation,  acted  upon  in  some  substantial 
manner,  so  that  to  revoke  it  would  be  inequitable  and  un- 
just. (Chicago  Municipal  Gas  Light  Co.  v.  Town  of  Lake, 
130  111.  42;  City  of  Belleville  v.  Citizens'  Horse  Railway 
Co,  152  id.  171;  People  v.  Blocki,  203  id.  363.)  This 
ordinance  is,  in  effect,  an  attempt  to  revoke  the  license  of 
appellee  to  use  the  street  under  the  terms  of  the  ordinance 
giving  it  that  permission.  The  grant  by  the  town  of  Cic- 
ero, and  by  which  the  city  of  Chicago  is  bound,  was  ac- 
cepted and  acted  upon  in  a  substantial  manner  by  appellee 
and  its  assignor  and  now  constitutes  a  contract  binding  and 
obligatory  upon  appellant  and  appellee,  which  cannot  be  ar- 
bitrarily broken.  The  city  of  Chicago  undoubtedly  has  the 
right,  in  the  exercise  of  its  police  power,  to  regulate  the 
use  by  appellee  of  its  tracks  and  cars  in  a  reasonable  man- 
ner, but  it  cannot,  under  the  pretense  of  regulation,  deprive 
the  appellee  of  its  property  or  of  any  of  its  essential  rights 
and  privileges  acquired  under  the  contract  with  the  town  of 
Cicero.  City  of  Chicago  v.  Jackson,  196  111.  496;  City  of 
Belleville  v.  Turnpike  Co,  234  id.  428;  Venner  v.  Chicago 
City  Railway  Co.  246  id.  170. 

It  cannot  be  contended  that  by  this  ordinance  appellant 
is  attempting  in  any  manner  to  regulate  the  use  by  appellee 
of  its  tracks  and  cars,  and,  indeed,  counsel  for  appellant 
frankly  admit  that  such  is  not  the  purpose  of  the  ordinance 
and  insist  that  the  ordinance  is  one  requiring  elevation.  As 
has  been  pointed  out,  this  ordinance  cannot  be  regarded  in 
any  sense  as  an  elevation  ordinance,  and  as  its  only  pur- 
pose is  to  require  the  removal  of  the  tracks  of  such  railroad 
companies  as  are  situated  as  is  appellee,  it  is  such  an  in- 
fringement upon  the  rights  of  appellee  as  renders  the  ordi- 
nance invalid  as  to  it.  The  right  of  the  city,  by  the  exercise 
of  its  police  power,  to  regulate  any  business  or  the  use  of 
any  property  does  not  give  the  power  .to  prohibit  the  con- 
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ducting  of  a  lawful  business  or  to  suppress  entirely  the  use 
of  property.  Town  of  Lake  View  v.  Rose  Hill  Cemetery 
Co,  70  111.  191 ;  City  of  Chicago  v.  Gunning  System,  214 
id.  628. 

It  is  contended  by  appellant  that  it  has  the  power  to  de- 
clare such  a  situation  as  is  here  presented  to  be  a  nuisance 
and  to  suppress  the  same.  Appellee  is  conducting  its  busi- 
ness in  accordance  with  the  g^rant  made  originally  by  the 
town  of  Cicero.  It  constructed  its  road  by  authority  of 
law,  and  is  operating  it,  under  the  terms  of  the  grant,  for 
the  accommodation  of  the  public.  The  city  cannot,  by  a 
mere  declaration,  show  the  operation  of  the  appellee's  road 
through  the  territory  in  question  to  be  a  nuisance  and  sub- 
ject its  tracks  to  removal.  The  public  welfare  demands 
that  there  should  not  be  a  discontinuance  of  the  operation 
of  an  authorized  railroad.  Chicago,  Rock  Island  and  Pa- 
cific Railroad  Co.  v.  City  of  Joliet,  79  111.  25 ;  Chicago  and 
Eastern  Illinois  Railroad  Co,  v.  Loeb,  1 18  id.  203. 

Appellant  complains  of  the  refusal  of  the  court  to  hold 
as  law  fifty-seven  propositions  submitted  by  it,  and  of  the 
action  of  the  court  in  holding  as  law  eighteen  propositions 
submitted  by  appellee.  Many  of  the  propositions  sulxnit- 
ted  by  appellant  were  abstract  propositions  of  law  and  were 
correct  but  were  not  applicable  to  the  questions  invcJved 
here.  We  have  not  made  a  critical  examination  of  all 
these  propositions  of  law  as  to  the  refusal  or  holding  of 
which  error  has  been  assigned,  as  the  judgment  of  the  court 
below  was  clearly  proper  even  though  there  may  have  been 
error  in  the  action  of  the  court  in  passing  upon  some  of  the 
propositions  submitted. 

For  the  reasons  stated  the  ordinance  in  question,  as  ap- 
plied to  the  tracks  of  appellee  from  Fifty-second  avenue  to 
Austin  avenue,  in  the  city  of  Chicago,  is  invalid,  and  the 
judgment  of  the  municipal  court  is  affirmed. 

Judgment  affirmed. 
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B.  F.  Slenker,  Appellant,  vs.  Ed  C.  Engel,  Appellee. 

Opinion  Med  June  20,  ipii, 

1.  Elections — ballot  cannot  be  counted  if  no  effort  was  made 
to  comply  Tvith  the  law.  While  the  intention  of  the  voter  should 
be  given  eflFect  when  it  is  possible  to  do  so  without  nullifying  the 
statute,  still  tliere  must  be  an  honest  effort  by  the  voter  to  observe 
the  law  and  to  express  his  intention  in  accordance  therewith. 

2.  Same — single  line  in  circle  is  not  sufficient.  A  ballot  hav- 
ing but  a  single  line  at  the  head  of  the  ticket  cannot  be  counted 
for  candidates  on  that  ticket,  there  being  no  crosses  marked  in  the 
squares  opposite  their  names. 

3.  Same — when  a  ballot  cannot  be  counted  for  either  candidate. 
A  ballot  having  the  figures  "yi*'  distinctly  marked  in  the  squares 
opposite  the  names  of  the  republican  and  democratic  candidates  for 
a  county  office  cannot  be  counted  for  either  candidate,  although  a 
cross  is  marked  in  the  circle  at  the  head  of  one  of  those  tickets. 

4.  Same — a  cross  after  name  of  candidate  is  not  sufficient,  A 
ballot  having  no  mark  in  the  circle  at  the  head  of  any  ticket  or 
in  any  of  the  squares  but  having  crosses  marked  after  the  names 
of  certain  candidates  cannot  be  counted,  as  the  ballot  does  not 
show  any  attempt  to  comply  with  the  law. 

5.  Same — mark  placed  upon  ballot  by  election  officers  is  not  a 
distinguishing  mark.  A  distinguishing  mark  is  one  placed  upon 
the  ballot  by  the  voter  by  which  it  may  be  identified,  and  a  mark 
placed  on  the  ballot  by  the  election  officers,  either  before  or  after 
the  ballot  is  voted,  is  not  such  a  distinguishing  mark  as  requires 
the  exclusion  of  the  ballot  on  the  count. 

6.  Same — the  erasure  of  certain  names  on  ballot  is  not  a  distin- 
guishing mark.  The  erasure  of  the  names  of  certain  candidates 
by  drawing  pencil  lines  through  them  is  not  such  a  distinguishing 
mark  as  precludes  the  counting  of  the  ballot  for  candidates  prop- 
erly voted  for  and  whose  names  are  not  erased. 

7.  Same — figures  placed  on  ballot  during  the  count  are  nof  dis- 
tinguishing marks.  Figures  placed  upon  ballots  by  some  person 
other  than  the  voter,  apparently  by  the  election  officers  during  the 
count  of  the  ballots  after  the  election,  are  not  distinguishing  marks. 

8.  Same — cross  appearing  by  mere  indentation  of  paper  is  suf- 
ficient.  A  ballot  having  no  mark  except  a  cross  plainly  indented 
in  the  paper  in  the  circle  at  the  head  of  one  ticket,  having  appar- 
ently been  made  with  a  broken  pencil  or  some  hard  substance  leav- 
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ing  no  color  on  the  paper,  is  properly  counted  as  a  straight  vote 
for  that  ticket. 

9.  Same — ballot  blurred  by  being  fed  through  the  press  txicc 
should  be  counted  if  properly  marked.  Where  a  ballot  is  bluned 
by  being  fed  through  the  press  twice  the  ballot  may  properly  be 
thrown  out  by  the  judges  as  a  spoiled  ballot  before  it  is  voted, 
but  if  it  is  properly  endorsed  by  the  judges  and  marked  by  the 
voter  it  should  be  counted. 

10.  Same — when  a  ballot  with  portions  of  the  circles  missing 
should  be  counted.  In  a  contest  between  the  republican  and  demo- 
cratic candidates  for  a  county  office,  if  the  republican  and  demo- 
cratic tickets  are  perfect  and  the  ballot  is  properly  marked  for  one 
of  those  candidates  it  should  be  counted  for  him,  even  though  por- 
tions of  the  circles  at  the  head  of  two  other  tickets  on  the  ballot 
are  missing,  as  the  result  of  not  properly  placing  the  paper  on  the 
printing  press. 

11.  Same — when  ballot  should  not  be  rejected  as  having  a  dis- 
tinguishing mark.  A  ballot  having  the  initials  "W.  M.  C."  on  the 
back,  apparently  made  by  one  person,  should  not  be  rejected  as 
having  a  distinguishing  mark,  where  one  of  the  judges  endorsed 
many  of  the  ballots  with  the  initials  "W.  M.,"  although  he  testi- 
fied that  he  did  not  know  how  tlie  "C"  came  to  be  on  the  ballot 

12.  Same — cross  in  circle  is  sufficient  if  lines  intersect  wiffcrn 
the  circle,  A  cross  in  the  circle  is  sufficient  if  there  is  a  point 
within  the  circle  where  the  lines  intersect,  even  though  there  are 
a  number  of  marks  in  the  circle  indicating  that  the  voter  was  ner- 
vous and  unable  to  make  a  straight  line. 

13.  Same — when  marks  in  square  are  sufficient,  A  mark  in  the 
form  of  the  capital  letter  "T"  in  the  square  c^posite  a  candidate's 
name  is  sufficient ;  and  so  also  is  a  cross  in  the  square  which  has 
one  line  much  shorter  than  the  other. 

14.  Same — when  figures  placed  by  voter  on  ballot  are  not  dis- 
tinguishing marks.  Ballots  properly  marked  for  a  candidate  for  a 
county  office  should  be  counted  for  him,  even  though  the  voters, 
in  attempting  to  divide  or  cumulate  their  votes  for  candidates  for 
the  legislature,  placed  figures  in  the  squares  opposite  their  names 
or  after  the  names,  and,  in  one  instance,  before  the  name  of  a 
candidate  for  trustee  of  the  University  of  Illinois. 

15.  Same — blur  resulting  from  attempt  to  erase  cross  in  square 
is  not  a  distinguishing  mark.  A  blur  over  the  square  in  front  ot 
a  candidate's  name,  resulting  from  an  attempt  by  the  voter  to  erase 
the  cross  after  changing  his  mind  and  voting  for  the  other  candi- 
date, is  not  a  distinguishing  mark  and  the  ballot  should  be  counted 
for  the  candidate  voted  for. 
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i6.  Same — ballot  having  no  initials  of  any  fudge  endorsed  on 
it  cannot  be  counted.  A  ballot  having  only  one  letter  of  the  judge's 
initials  "endorsed  upon  it  may  be  counted,  but  ballots  having  no  in- 
itials of  any  judge  endorsed  upon  them  are  not  in  compliance  with 
the  statute  and  cannot  be  counted  for  anyone. 

Carter,  C.  J.,  and  Dunn,  J.,  dissenting. 
Cooke  and  Farmer,  JJ.,  specially  concurring. 

AppEai.  from  the  County  Court  of  Woodford  county; 
the  Hon.  John  H.  Gillan,  Judge,  presiding. 

SiGMUND  Livingston,  and  Orman  Ridgely,  for  ap- 
pellant. 

E.  J.  RiELY,  and  J.  A.  Riely,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

At  the  election  held  November  8,  1910,  in  Woodford 
county,  Ed  C.  Engel  was  the  democratic  candidate  for 
county  treasurer  and  B.  F.  Slenker  was  the  republican  can- 
didate for  said  office.  The  election  returns  showed  that 
Engel  received  2126  votes  and  that  Slenker. received  2077 
votes  for  county  treasurer,  and  George  Shuman,  candidate 
on  the  prohibition  ticket  for  said  office,  received  42  votes. 
A  certificate  of  election  was  issued  to  Engel,  and  Slenker 
filed  a  petition  in  the  county  court  of  said  county  tp  contest 
the  election,  making  Ed  C.  Engel  the  sole  defendant.  A 
motion  was  made  and  overruled  to  dismiss  the  petition 
because  Shuman  was  not  made  a  party  defendant.  A  re- 
count of  the  ballots  was  entered  upon  before  the  county 
judge  of  Woodford  county,  but  before  the  count  was  com- 
pleted the  judge's  term  of  office  expired  and  a  change  of 
venue  was  granted  to  the  Hon.  John  H.  Gillan,  judge  of 
the  county  court  of  Iroquois  county.  When  the  cause  was 
transferred  to  Judge  Gillan  he  proceeded  to  hear  it  de  novo 
and  all  of  the  proceedings  had  before  the  other  judge  seem 
to  have  been  disregarded.     All  of  the  rulings  complained 
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of,  including  the  motion  to  dismiss  for  want  of  proper  par- 
ties, are  in  the  record  as  made  before  Judge  Gillan.  Up- 
on a  re-count  of  the  ballots,  after  all  objections  to  disputed 
ballots  had  been  disposed  of,  the  court  found  that  Engel 
had  received  21 14  votes,  Slenker  21 12  votes  and  Shuman 
46  votes,  and  that  there  were  181  votes  which  should  not 
be  counted  for  either  of  the  contestants.  The  court  entered 
an  order  declaring  Engel  duly  elected,  to  which  Slenker 
preserved  exceptions  and  by  his  appeal  has  brought  the 
record  to  this  court  for  review. 

Appellee  has  assigned  no  cross-errors  upon  the  record, 
hence  the  ruling  of  the  court  upon  the  motion  to  dismiss 
for  want  of  proper  parties  is  not  presented  for  our  con- 
sideration. 

The  only  errors  complained  of  by  appellant  are  based 
on  rulings  of  the  court  upon  certain  disputed  ballots.  He 
contends  that  certain  ballots  were  excluded  which  should 
have  been  counted  for  him,  and  that  certain  other  ballots 
were  erroneously  counted  for  appellee.  The  original  bal- 
lots have  been  properly  certified  and  sent  up  with  the  rec- 
ord for  our  inspection. 

Appellant  contends  that  ballot  "Exhibit  A,"  in  Green 
township,  should  have  been  counted  for  him  and  that  the 
court  erred  in  rejecting  the  same.  The  ballot  has  one  heavy 
line  drawn  through  the  center  of  the  republican  circle, 
made  with  an  indelible  blue  pencil.  There  is  nothing  in 
the  republican  circle  that  resembles  a  cross  of  any  charac- 
ter. The  one  heavily-shaded  line  drawn  from  the  top  to  the 
bottom  of  the  republican  circle  is  the  only  trace  of  a  mark 
to  be  found  upon  the  republican  ballot.  In  the  squares  op- 
posite the  names  of  the  democratic  candidates  for  sheriff 
and  county  clerk  are  blue  pencil  marks,  indicating  that  the 
voter  desired  to  vote  for  those  candidates  on  the  democratic 
ticket.  There  are  no  other  marks  of  any  kind  or  character 
anywhere  to  be  found  upon  said  ballot.  Appellant  contends 
that  there  is  a  cross  in  the  republican  circle  and  that  the 
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same  can  be  seen  under  a  magnifying  glass,  and  that  there- 
fore the  ballot  should  be  counted  for  him.  We  are  wholly 
unable  to  discover  the  slightest  trace  of  any  mark  or  line 
in  the  republican  circle  except  the  one  heavy  line  above  de- 
scribed. There  is  no  evidence  of  any  attempt  on  the  part 
of  the  voter  to  comply  with  the  law  by  making  a  cross  in 
the  circle.  This  ballot  was  properly  rejected  by  the  court. 
Ballot  "Exhibit  i-A,"  voted  in  Olio  precinct  No.  i,  was 
rejected  by  the  court  and  appellant  complains  of  this  rul- 
ing. That  ballot  is  marked  with  a  distinct  cross  in  the  re- 
publican circle.  There  are  also  crosses  in  the  squares  on 
the  republican  ballot  opposite  the  names  of  the  candidates 
for  county  judge,  county  clerk  and  county  superintendent 
of  schools,  and  a  cross  in  the  square  opposite  the  name  of 
one  of  the  democratic  candidates  for  representative  in  the 
General  Assembly.  In  the  squares  to  the  left  of  the  names 
of  appellant  and  appellee,  and  also  in  the  squares  opposite 
the  republican  and  democratic  candidates  for  sheriff,  are 
the  figures  "J4,"  made  with  a  blue  indelible  pencil  similar 
in  appearance  to  the  other  markings  on  the  ballot.  It  can 
not  be  said  that  the  voter  attempted  to  make  a  cross  in  these 
four  squares,  since  the  figures  "J4"  are  very  carefully  and 
accurately  written.  In  each  instance  the  slanting  line  that 
separates  the  figures  of  the  fraction  is  drawn  entirely 
through  the  square.  The  only  conclusion  that  we  can  ar- 
rive at  from  an  inspection  of  this  ballot  is  that  the  voter 
desired  to  divide  his  vote  equally  between  the  two  sets  of 
opposing  candidates,  and  he  attempted  to  carry  out  this 
intention  by  writing  the  fraction  "J4"  in  the  squares  op- 
posite the  names  of  the  respective  candidates.  This,  of 
course,  he  had  no  legal  right  to  do.  We  think  that  these 
figures  sufficiently  indicate  that  the  voter  did  not  intend  to 
give  appellant  his  entire  vote,  and  since  he  had  no  right  to 
divide  it  and  give  him  a  part  of  it,  it  could  not  properly  be 
counted  as  a  vote  for  appellant. 
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"Exhibit  P,"  being  a  ballot  cast  in  El  Paso  prednct 
No.  3,  was  not  counted  for  appellant  and  this  ruling  is 
complained  of.  That  ballot  has  no  marks  of  any  kind  or 
character  in  any  of  the  circles  or  squares  upon  it.  It  has 
a  cross  after  the  name  of  appellant  and  crosses  after  the 
names  of  two  other  candidates  on  the  republican  ticket. 
Appellant  contends  that  this  indicates  an  intention  on  the 
part  of  the  voter  to  vote  for  him.  The  law  requires  the 
voter  to  indicate  his  choice  by  making  a  cross  either  in  the 
circle  at  the  head  of  his  party  ticket  or  in  the  squares  oppo- 
site the  names  of  the  persons  for  whom  he  desires  to  vote. 
It  is  not  sufficient  to  make  a  cross  after  the  name  of  the 
candidate  and  entirely  outside  the  square.  It  is  not  tnie 
that  because  we  may  be  able  to  guess  at  what  the  voter  in- 
tended, the  law  requires  that  his  ballot  should  be  counted. 
While  the  intention  of  the  voter  should  be  gfiven  effect 
when  it  is  possible  to  do  so  without  nullifying  the  statute, 
still  there  must  be  an  honest  effort  on  the  part  of  the  voter 
to  observe  the  law  and  to  express  his  intention  in  accord- 
ance with  its  requirements.  The  statute  was  entirely  dis- 
regarded by  the  person  who  cast  this  ballot,  and  it  was  not 
error  to  refuse  to  count  it  for  anyone. 

The  foregoing  are  the  only  ballots  rejected  by  the  court 
of  which  appellant  makes  complaint  •  He  complains  of  a 
number  of  ballots  that  were  counted  for  appellee.  These 
will  be  considered. 

"Exhibit  I,"  being  a  ballot  cast  in  Clayton  precinct,  was 
counted  for  appellee  over  appellant's  objection.  The  ob- 
jection to  this  ballot  is  that  it  has  the  letter  "B"  in  pendl 
on  the  back  of  the  ballot.  It  is  claimed  that  this  ballot 
should  be  rejected  because  the  letter  "B"  is  a  distinguish- 
ing mark.  We  do  not  agree  with  this  contention,  for  the 
reason  that  we  are  convinced,  from  a  comparison  of  the 
letter  "B"  with  the  initial  of  one  of  the  judges,  that  the 
letter  "B"  was  written,  not  by  the  voter  but  by  the  judge 
of  the  election,  whose  initials  are  "B.  N."     It  is  not  un- 
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reasonable  to  suppose  that  the  judge,  before  handing  out 
the  ballot,  started  to  place  his  initials  on  it  and  wrote  the 
"B,"  and  then  discovering  that  he  was  not  placing  the  let- 
ters at  the  proper  place,  wrote  "B.  N."  under  the  official  en- 
dorsement and  opposite  the  words  "Judges'  initials."  The 
probability  that  this  accounts  for  the  presence  of  this  let- 
ter on  the  back  of  the  ballot  is  greatly  strengthened  by  the 
striking  similarity  of  the  letter  "B"  on  the  back  of  the 
ballot  with  the  same  letter  on  this  and  other  ballots  evi- 
dently endorsed  by  the  same  judge.  A  distinguishing  mark 
is  a  mark  placed  upon  the  ballot  by  the  voter  by  which  his 
ballot  can  be  identified.  A  mark  placed  upon  a  ballot  by 
the  election  officers,  either  before  or  after  the  ballot  is 
voted,  is  not  a  distinguishing  mark  within  the  rule  which 
requires  ballots  having  such  marks  upon  them  to  be  ex- 
cluded from  the  count.  The  ballots  to  which  objections 
were  sustained  in  Winn  v.  Blackman,  229  111.  198,  are  dis-' 
tinguishable  from  this  ballot,  in  that  ballots  164  and  117 
in  the  Winn  case  had  letters  upon  them  which  appeared  to 
have  been  placed  there  by  the  voter  and  not  by  the  elec- 
tion officials. 

"Exhibit  31"  is  a  ballot  cast  in  Minonk  precinct  No.  2, 
and  was  counted  for  appellee  over  appellant's  objection. 
This  ballot  is  a  straight  democratic  ballot  voted  with  a 
cross  in  the  circle,  except  that  the  voter  voted  by  a  cross 
in  the  square  for  the  republican  candidate  for  county  clerk 
and  erased  the  name  of  the  democratic  candidate  for  county 
clerk  by  drawing  pencil  lines  through  it.  There  are  in 
black  pencil  the  figures  "25"  to  the  left  of  the  square  op- 
posite the  name  of  the  democratic  candidate  for  county 
clerk.  These  figures  and  the  erasure  of  the  name  of  the 
democratic  candidate  for  county  clerk  are  thought  to  con- 
stitute distinguishing  marks  which  ought  to  cause  the  re- 
jection of  the  ballot.  We  cannot  assent  to  this.  In  Parker 
V.  Orr,  158  111.  609,  it  was  held  that  a  ballot  which  was 
properly  marked  with  a  cross  and  a  circle,  and  on  which 
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the  voter  had  erased  the  names  of  some  of  the  candidates, 
was  a  good  ballot  and  should  be  counted  for  those  persons 
whose  names  were  not  erased  on  the  ballot  voted.  The 
method  employed  by  the  voter  was  manifestly  for  the  pur- 
pose of  emphasizing  his  intention  to  vote  for  the  opponent 
of  the  candidate  whose  name  is  erased.  This  being  the  rea- 
sonable conclusion  as  to  the  voter's  purpose  in  erasing  the 
name,  it  ought  not  to  be  held  that  it  was  done  for  the  un- 
lawful purpose  of  distinguishing  his  ballot.  The  presence 
of  the  figures  "25"  on  the  margin  of  the  ballot,  when  con- 
sidered in  connection  with  other  ballots  upon  which  figfures 
appear,  leads  us  to  the  conclusion  that  these  figures  were 
placed  there  by  some  person  other  than  the  voter, — ^most 
probably  some  of  the  election  officers  during  the  counting 
of  the  ballots.  There  are  quite  a  number  of  ballots  on 
which  figures  appear,  some  of  them  on  the  face  of  the  bal- 
lot and  others  on  the  back.  They  are  not  consecutive  num- 
bers, and  appear  to  have  been  made  in  every  instance,  with 
one  exception,  with  a  black  pencil,  w^hile  the  markings  on 
the  face  of  the  ballots  by  the  voter  were  done  with  a  blue 
indelible  pencil.  We  do  not  think  these  figures  should  be 
held  to  be  distinguishing  marks. 

Ballots  in  Minonk  precinct  No.  3,  "Exhibit  No.  i,"  in 
Minonk  precinct  No.  2,  "Exhibits  Nos.  35,  30  and  34,"  and 
in  Metamora  precinct,  "Exhibits  Nos.  23  and  24,"  were 
all  objected  to  because  they  had  figures  upon  them,  either 
upon  the  back  or  face  thereof,  and  are  all  disposed  of  by 
what  has  been  said  in  reference  to  Minonk  precinct  No.  2, 
"Exhibit  31." 

"Exhibit  A,"  Kansas  precinct,  is  a  ballot  objected  to 
because  there  is  no  cross  or  other  mark  in  the  circle  or  in 
any  of  the  squares.  This  is  a  straight  democratic  ballot 
and  has  a  distinct  cross  in  the  democratic  circle,  but  it  ap- 
pears to  have  been  made  wnth  a  broken  pencil  or  with  some 
hard  substance  that  did  not  leave  any  color  on  paper.  The 
cross,  however,  is  very  clearly  to  be  seen,  and  while  it  is 
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merely  made  by  indentation  of  the  paper,  the  ballot  was 
properly  counted  for  appellee. 

"Exhibit  A,"  in  Linn  township,  is  a  ballot  which  is 
printed  double  by  having  been  fed  through  the  printing 
press  twice.  The  two  impressions  are  not  precisely  in  the 
same  place,  and  it  gives  the  ballot  a  peculiar,  blurred  ap- 
pearance. It  is  a  ballot  that  the  judges  of  the  election 
might  reasonably  have  refused  to  give  out  as  being  a  spoiled 
ballot,  but  it  was  given  to  a  voter  properly  endorsed  and  is 
voted  watb  a  cross  in  the  democratic  circle,  being  a  straight 
democratic  vote,  except  the  voter  voted  for  the  republican 
candidate  for  county  judge  by  marking  a  cross  in  the 
square  opposite  that  candidate's  name.  The  voter  has  ob- 
served the  law  and  clearly  expressed  his  intention.  It  is 
very  apparent  how  the  ballot  happened  to  be  in  the  condi- 
tion it  is  and  that  the  voter  was  in  no  way  responsible  for 
it.     We  think  this  ballot  was  properly  counted  for  appellee. 

"Exhibit  P,"  Montgomery  township,  is  a  ballot  that 
has  a  portion  of  the  circles  above  the  socialist  and  social- 
ist-labor tickets  not  printed  in  full,  caused  by  the  paper  not 
being  properly  placed  in  the  printing  press.  There  is  about 
one-half  of  the  circle  of  the  socialist-labor  ticket,  which 
was  the  last  ticket  on  the  ballot,  and  about  two-thirds  of 
the  circle  on  the  socialist  ticket,  that  still  remain  on  the 
ballot.  The  prohibition,  republican  and  democratic  ballots 
are  perfect.  This  ballot  is  objected  to  by  appellant.  The 
portion  of  the  ballot  cut  away  does  not  in  any  way  affect 
the  republican  or  democratic  ballots,  both  of  which  are  per- 
fect. The  ballot  is  a  democratic  ballot  voted  for  all  of  the 
candidates  on  the  democratic  ticket  except  the  candidate 
for  sheriff,  which  is  left  blank,  and  a  cross  is  placed  in 
the  square  opposite  the  name  of  the  republican  candidate 
for  sheriff.    This  ballot  was  properly  counted  for  appellee. 

Ballot  "Exhibit  A,"  in  Palestine  precinct,  is  objected  to 
because  the  initials  "W.  M.  C."  are  on  the  back  of  the 
ballot,  and  the  proof  is  that  no  judge  of  the  election  in 


508  Slenker  17.  Engel.  [StllL 

that  precinct  had  such  initials.  One  of  the  judges  in  that 
precinct  who  endorsed  his  initials  on  many  of  the  ballots 
used  the  letters  "W.  M."  He  testifies  that  he  does  not 
know  how  the  "C."  happened  to  be  on.  the  ballot  The 
three  letters  are  made  with  a  blue  indelible  pencil  and  ap- 
pear to  have  been  made  by  the  same  person.  There  is  no 
reason  to  suspect  that  the  voter  placed  the  "C."  after  the 
judge's  initials  "W.  M./'  and  hence  no  reason  for  holding 
that  the  ballot  has  a  distinguishing  mark  on  it. 

"Exhibit  A/'  Olio  precinct  No.  2,  is  a  ballot  objected 
to  because  there  is  an  insufficient  cross  in  the  democratic 
circle.  There  are  a  number  of  pencil  marks  in  the  demo- 
cratic circle,  but  we  think  that  there  is  a  sufficient  cross  to 
warrant  the  court  in  counting  the  ballot.  The  marking  of 
tlie  ballot  indicates  that  the  voter  was  nervous  and  unable 
to  make  a  straight  line,  but  there  is  a  point  in  the  cirde 
where  two  pencil  marks  intersect  and  cross.  The  ballot 
was  properly  counted  for  appellee. 

"Exhibit  G,"  in  Olio  precinct,  is  a  ballot  objected  to 
for  the  reason  that  there  is  no  cross  in  the  square  opposite 
appellee's  name.  The  cross  here  is  in  the  form  of  a  capital 
letter  "T,"  which  has  been  held  to  be  sufficient  by  this  court 
in  Parker  v.  Orr,  supra,  and  Winn  v.  Blackman,  stipra. 

Ballot  designated  "Exhibit  A,"  in  Montgomery  town- 
ship, is  objected  to  because  of  insufficient  marking  in  the 
democratic  circle.  The  cross  in  the  democratic  circle  is  dis- 
tinct and  complies  with  the  requirements  of  the  law. 

"Exhibit  P,"  Cazenovia  precinct  No.  i,  is  a  ballot  ob- 
jected to  for  insufficient  marking.  This  is  a  democratic 
ballot  voted  by  marking  in  the  squares  opposite  the  name> 
of  the  several  candidates,  except  that  the  voter  voted  for 
John  A.  Sterling  for  Congress.  The  cross  in  the  square 
in  front  of  appellee's  name  is  sufficient.  There  is  a  distinct 
crossing  of  the  lines  near  the  center  of  the  square,  although 
one  line  is  much  shorter  than  the  other.  The  ballot  was 
properly  counted  for  appellee. 
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"Exhibit  2- A,"  Olio  precinct  No.  i,  is  a  ballot  objected 
to  because  the  voter  wrote  the  figure  "3''  in  the  square  op- 
posite the  name  of  Ella  S.  Stewart,  who  was  a  candidate 
for  trustee  of  the  University  of  Illinois  on  the  prohibition 
ticket.  There  were  three  trustees  to  be  elected,  and  evi- 
dently the  voter  supposed  he  could  cumulate  his  votes  on 
one  candidate  and  took  this  method  of  attempting  to  do  so. 
This  affords  no  reason  for  rejecting  the  ballot.  The  bal- 
lot in  other  respects  is  free  from  objection  and  was  voted 
for  appellee  and  properly  counted  for  him. 

"Exhibit  3- A,"  Olio  precinct  No.  i,  is  a  ballot  similar 
to  the  one  that  has  just  been  considered.  The  figure  "3" 
is  in  the  square  before  the  name  of  one  of  the  candidates 
for  the  legislature.  It  is  clear  that  the  voter  was  simply 
intending  to  cast  three  votes  for  that  particular  candidate 
for  representative. 

There  are  five  other  ballots  that  are  objected  to  because 
the  voter  tried  to  indicate  how  he  desired  to  distribute  his 
votes  among  the  candidates  for  the  legislature.  The  objec- 
tion made  to  all  of  these  ballots  is,  that  these  figures,  either 
placed  in  the  square  or  in  some  instances  after  the  name 
of  the  candidate,  are  distinguishing  marks.  The  observa- 
tions already  made  sufficiently  show  that  these  figures  were 
made  by  the  voter  to  indicate  how  he  desired  to  distribute 
his  votes  among  the  candidates  for  the  legislature. 

"Exhibit  B,"  being  a  ballot  in  Montgomery  township, 
is  objected  to  because  of  an  attempt  to  erase  a  cross  in  the 
square  opposite  appellant's  name.  It  is  contended  that  this 
constitutes  a  distinguishing  mark.  All  the  candidates  on 
the  republican  ticket  appear  to  have  been  voted  for  by' 
marking  crosses  in  the  squares  opposite  their  respective 
names.  The  voter  then  undertook  to  erase  the  cross  in  the 
square  opposite  appellant's  name,  and  in  so  doing  has  dis- 
tributed the  blue  color  in  a  blur  over  the  square.  There 
is  a  distinct  cross  in  the  square  opposite  appellee's  name. 
The  reasons  for  the  appearance  of  this  ballot  are  perfectly 
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apparent.  It  is  simply  a  case  of  the  voter  changing  his 
mind  after  marking  his  ballot  for  appellant  and  then  voting 
for  appellee.    The  ballot  was  properly  counted  for  appellee. 

Ballot  ''Exhibit  B,"  in  Palestine  precinct,  is  objected  to. 
It  is  a  straight  democratic  ballot  marked  with  a  cross  in 
the  democratic  circle,  with  the  exception  that  the  voter 
voted  for  a  republican  for  member  of  the  legislature  and 
a  republican  for  sheriff,  and  also  marked  his  ballot  for  the 
prohibition  candidate  for  county  treasurer,  and  then  erased, 
or  attempted  to  erase,  the  cross  in  the  square  before  the 
name  of  the  prohibition  candidate  for  treasurer  and  left  his 
ballot  a  straight  democratic  ballot,  with  the  exception  of  the 
member  of  the  legislature  and  sheriff.  This  ballot  is  sub- 
stantially like  the  preceding  one  in  Montgomery  to^-nship. 

Ballot  "Exhibit  2,"  from  Clayton  precinct,  is  objected 
to  because  it  only  has  one  letter  of  the  judge's  initials  on 
it.    This  has  been  held  to  be  sufficient. 

Ballots  "A"  from  Cazenovia  precinct  No.  i,  **E"  from 
Olio  precinct  No.  2,  and  "D"  from  Olio  precinct  No.  2, 
were  all  republican  ballots  marked  for  appellant,  and  were 
rejected  by  the  court  because  there  was  no  endorsement  of 
the  initials  of  any  judge  on  any  of  them.  This  question 
came  before  this  court  first  in  the  case  of  Kelly  v.  Adams, 
183  111.  193,  and  it  was  there  held  that  a  ballot  not  officially 
endorsed  by  a  judge  of  the  election  could  not  be  counted. 
It  was  said  in  that  case,  on  page  195:  "The  absence  of 
the  official  endorsement  would  have  been  sufficient  cause 
for  the  rejection  of  this  ballot."  The  same  question  again 
arose  in  Caldwell  v.  McBlvain,  184  111.  552,  where  the  rul- 
ing of  the  court  below  in  refusing  to  count  for  either  party 
ballots  which  did  not  have  the  initials  of  a  judge  endorsed 
thereon  was  affirmed.  And  again  in  the  case  of  Choisser 
V.  York,  211  111.  56,  the  question  arose  as  to  the  effect  of 
using  a  rubber  stamp  instead  of  endorsing  the  initials  of 
the  judge  on  the  ballot  in  his  handwriting,  and  the  doctrine 
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of  the  previous  cases  was  re-affirmed  and  the  statute  re- 
quiring the  endorsement  of  the  initials  of  one  of  the  elec- 
tion judges  was  held  to  be  mandatory,  and  that  a  ballot 
not  so  endorsed  should  not  be  counted.  The  same  question 
was  again  before  this  court  in  Winn  v.  Blackman,  supra, 
and  it  was  held  there  that  ballots  which  did  not  contain 
the  initials  of  any  of  the  judges  on  the  back  of  them  were 
properly  rejected.  These  cases  must  be  regarded  as  estab- 
lishing the  rule  in  this  State  that  a  ballot  which  does  not 
contain  the  initials  of  any  of  the  judges  of  the  election  is 
not  an  official  ballot  and  cannot  be  counted  for  anyone. 

Finding  no  error  in  this  record  the  judgment  of  the 
county  court  is  affirmed.  Judgment  affirtked. 

* 

Mr.  Chief  Justice  Carter,  dissenting: 

I  do  not  concur  in  the  foregoing  opinion  on  one  point. 
In  my  judgment  the  three  ballots  that  did  not  contain  the 
endorsement  of  the  initials  of  the  judges  should  be  counted. 
The  court,  in  Choisser  v.  York,  211  111.  56,  after  reviewing 
the  authorities  in  this  State  on  the  question,  said  that  bal- 
lots not  having  the  initials  of  the  judges  of  election  en- 
dorsed thereon  could  not  be  counted,  "in  the  absence  of 
evidence  tending  to  show  fraud  and  mistake  on  the  part  of 
the  judges."  I  am  of  the  opinion  from  this  record  that 
these  three  ballots  were  cast  by  legal  voters  and  the  judges 
inadvertently  omitted  their  initials  on  the  back.  A  voter 
should  not  be  deprived  of  his  vote  by  a  mistake  of  election 
officers  where  he  is  not  at  fault,  and  the  ballot  itself,  or 
other  evidence  in  the  record,  shows  that  the  ballot  is  genu- 
ine, delivered  by  the  judges  to  the  voter  and  by  him  voted, 
and  that  the  lack  of  the  judges'  initials  was  caused  by  mis- 
take. The  initials  of  a  judge  in  his  handwriting  are  for 
the  purpose  of  identifying  the  ballot,  but  if  the  ballot  can 
be  fully  identified,  even  in  the  absence  of  the  initials,  and 
it  is  shown  that  it  was  cast  by  a  legal  voter,  it  should  be 
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counted.    This  conclusion,  I  think,  is  in  harmony  with  the 
decisions  heretofore  rendered  by  this  court. 

Mr.  Justice  Dunn,  also  dissenting. 

CooKK  and  Farmer,  JJ.,  specially  concurring: 

We  concur  in  the  result  reached  and  in  all  that  is  said 
in  the  opinion  except  the  holding  and  discussion  in  refer- 
ence to  the  ballot  "Exhibit  i-A,"  in  Olio  precinct  No.  i. 
The  statute  does  not  permit  any  splitting  or  division  of  a 
vote  between  the  candidates  for  sheriff  and  the  candidate^ 
for  treasurer.  The  voter  is  presumed  to  know  the  law,  and 
to  know,  therefore,  that  he  could  not  legitimately  mark  his 
ballot  in  the  way  in  which  this  ballot  was  marked.  In 
our  opinion  the  figures  "j^"  in  the  four  squares  indicated 
constitute  distinguishing  marks,  and  this  ballot  should  be 
thrown  out  and  not  counted  for  any  candidate. 


The  City  of  Chicago,  Appellee,  vs.  Marshall,  S.  Marsh 

et  al.  Appellants. 

Opinion  Hied  June  20,  igii. 

1.  Special  assessments — an  assessment  roll  is  prima  facie  evi- 
dence of  amount  of  beneHts.  The  assessment  roll  is  prima  facie 
evidence  that  the  property  is  benefited  to  tlie  extent  of  the  assess- 
ment, on  the  true  legal  theory. 

2.  Same — basis  of  assessment  is  the  enhanced  market  value  of 
the  property.  The  basis  of  a  special  assessment  is  the  enhanccil 
market  value  of  property,  and  the  benefit  or  detriment  to  the  oc- 
cupant of  the  premises  in  his  business  cannot  determine  that  ques- 
tion, though  it  may  be  proper  for  consideration  in  determining  it 

3.  Same — what  does  not  show  that  sidewalk  will  be  a  detriment 
instead  of  a  benefit.  The  fact  that  the  property  along  which  a 
sidewalk  is  to  be  built  is  used  for  heavy  manufacturing  purposes, 
and  that  there  are  several  crossings  for  teams  which  will  be  in- 
terfered with  and  be  likely  to  cause  injury  to  pedestrians,  who 
will  be  attracted  in  greater  numbers  if  the  sidewalk  is  built,  docs 
not  show  that  the  sidewalk  will  be  a  detriment  and  not  a  benefit 
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Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  Frank  G.  Plain,  Judge,  presiding. 

Montgomery,  Hart  &  Smith,  for  appellants. 

George  A.  Mason,  and  William  T.  Hapeman,  (Ed- 
ward J.  Brundage,  Corporation  Counsel,  of  counsel,)  for 
appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  the  confirmation  of  a  special  as- 
sessment for  a  cement  sidewalk  six  feet  wide  on  Elston  ave- 
nue, in  the  city  of  Chicago.  A  reversal  is  asked  upon  the 
ground  that  the  property  of  appellants  is  assessed  more 
than  it  will  be  benefited  by  the  proposed  improvement. 

The  appellants'  property  is  situated  on  the  east  side  of 
Elston  avenue,  bounded  on  the  south  by  the  elevated  right 
of  way  of  the  Chicago  and  Northwestern  railway  and  on 
the  easterly  side  by  the  north  branch  of  the  Chicago  river. 
It  has  docks  on  the  river  and  switch  tracks  connecting  with 
the  railroad,  Elston  avenue  in  front  of  the  property  is  a 
granite-paved  thoroughfare.  The  neighborhood  is  devoted 
almost  wholly  to  manufacturing  and  jobbing  in  heavy  ma- 
terials. The  appellants'  property  being  the  only  property 
in  the  vicinity  having  combined  water  and  rail  shipping 
facilities  and  abutting  upon  a  street  mainly  used  for  heavy 
teaming,  is  especially  adapted  for  heavy  manufacturing  or 
^jobbing  in  such  materials  as  iron,  coal  and  lumber,  and  is 
now  devoted  to  those  uses.  The  surface  of  the  property  is 
from  two  to  five  feet  below  the  level  of  Elston  avenue. 
A  high  board  fence  extends  along  the  entire  front  of  the 
property  next  to  the  sidewalk.  There  are  three  team  open- 
ings in  the  fence,  through  which  heavy  traffic  is  constantly 
moving.  The  appellants  introduced  testimony  that  the  im- 
provement would  not  benefit  the  property  but  would  injure 
it  by  attracting  many  more  pedestrians  to  that  side  of  the 
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street,  who  would  be  in  the  way  of  the  teaming  and  would 
be  a  nuisance  and  bother  and  would  be  getting  hurt;  that 
the  walk,  if  built  as  proposed,  would  naturally  crack  and 
break  and  leave  bad  places;  that  the  ordinance  provided 
for  no  retaining  wall,  and  the  weather  would  cause  the 
walk  to  settle  and  break ;  that  it  would  be  injured  by  rea- 
son of  the  heavy  traffic  across  it,  and  that  no  cement  sid^ 
walk  could  stand  the  strain  of  this  heavy  hauling.  The 
appellee's  superintendent  of  sidewalks  testified  that  in  his 
opinion  the  property  would  be  benefited  not  less  than  two 
dollars  a  front  foot. 

The  basis  of  the  appellants'  objections  is,  that  the  in- 
creased use  by  the  public  of  the  sidewalk  will  interfere  with 
the  use  of  it  by  appellants'  tenants,  and  thus  be  a  detriment 
instead  of  an  advantage  to  the  business  conducted  on  their 
property.  This  view  cannot  be  accepted  as  conclusive  evi- 
dence that  the  property  itself  would  receive  no  benefit  from 
the  proposed  improvement.  The  basis  of  the  assessment  is 
the  enhanced  market  value  of  the  property.  The  benefit  or 
detriment  to  the  occupant  of  the  premises  in  his  business 
cannot  determine  that  question,  though  it  may  be  proper 
for  consideration  in  forming  a  judgment.  {Clark  v.  OVv 
of  Chicago,  229  111.  363 ;  Jones  v.  City  of  Chicago,  206  id 
374.)  The  assessment  roll  was  prima  facie  evidence  that 
the  property  was  benefited  to  the  extent  of  the  assessment 
on  the  true  legal  theory.  {Chicago  Union  Traction  Co.  v. 
City  of  Chicago,  207  111.  544.)  We  cannot  say  that  this 
evidence  was  overcome  by  the  testimony  on  behalf  of  appel- 
lants or  that  the  judgment  is  palpably  against  the  weight 
of  the  evidence.  The  judgment  must  therefore  be  affirmed. 
Clark  V.  City  of  Chicago,  214  111.  318;   Morton  v.  City  of 

Chicago,  228  id.  201.  r    ,  ^    jt      j 

^  '  Judgment  amrmea. 
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The  People  of  the  State  of  Ilunois,  Defendant  in  Er- 
ror, vs,  John  Tierney,  Plaintiff  in  Error. 

.    Opinion  Hied  June  20,  ipii. 

1.  Words  and  phrases — word  "impleaded"  is  not  synonymous 
with  the  expression  "et  al"  The  word  "impleaded"  is  not  synony- 
mous with  the  expression  "et  aL,"  but  when  used  in  formal  plead- 
ings or  court  records,  following  the  name  of  a, defendant  who  has 
appeared,  means  that  there  are  other  defendants  but  that  only  the 
defendant  named  is  in  court 

2.  Criminal  law — when  the  record  shows  that  named  defend- 
ant was  arraigned.  An  order  entitled  in  the  name  of  the  People 
against  a  named  defendant,  "impleaded,"  following  which  is  a  re- 
cital that  the  defendant  comes  in  person  and  by  counsel  and  "he 
being  now  here  duly  arraigned,"  etc.,  sufficiently  shows  that  the 
named  defendant  personally  appeared  and  was  arraigned,  and  not 
merely  that  some  one  of  the  several  defendants  was  arraigned. 

3.  Same — entire  record  will  be  searched  in  determining  suffi- 
ciency of  verdict.  In  determining  the  sufficiency  of  a  verdict  and 
a  judgment  of  conviction  based  thereon,  the  entire  record  will  be 
searched  and  all  parts  interpreted  together,  and  a  deficiency  at 
one  place  may  be  cured  by  what  appears  in  another. 

4.  Same — verdict  should  be  liberally  construed.  A  verdict  is 
not  to  be  construed  with  the  same  strictness  as  an  indictment  but 
is  to  be  liberally  construed,  and  all  reasonable  intendments  will 
be  indulged  in  its  support,  and  it  will  not  be  held  insufficient  un- 
less, from  necessity,  there  is  doubt  as  to  its  meaning. 

5.  Same — indictment  need  only  set  out  former  conviction  in  apt 
words.  Under  the  Habitual  Criminals  act  the  indictment  need 
only  set  out  the  former  conviction  in  apt  words,  and  where  this 
is  done  by  charging  conviction  for  a  certain  robbery,  and  the  evi- 
dence is  not  incorporated  in  the  record,  a  court  of  review  will  pre- 
sume that  the  trial  court  confined  the  evidence  to  the  proper  issues, 
and  that  the  finding  of  the  jury  that  the  defendant  had  been  "con- 
victed of  robbery  and  had  served  a  term  in  the  penitentiary,"  etc., 
refers  to  the  robbery  charged  in  the  indictment. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  George  Kersten,  Judge,  presiding. 

Chari^es  E.  Erbstein,  for  plaintiff  in  error. 
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W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  Fred  H.  Hand,  (Geobge 
GuENTHER,  of  counsel,)  for  the  People. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

The  grand  jury  of  Cook  county,  at  the  February  terra, 
1909,  returned  into  the  criminal  court  of  said  county  an 
indictment  containing  four  counts,  charging  John  Tierney, 
Joseph  Brocki  and  John  Rudinek/with  the  crime  of  robbery. 
A  plea  of  not  guilty  was  entered  and  a  conviction  upon  a 
trial  before  a  jury  wras  had,  and  the  defendants  were  sen- 
tenced to  the  penitentiary  for  an  indeterminate  period.  John 
Tierney  has  alone  sued  out  a  writ  of  error. 

No  bill  of  exceptions  has  been  incorporated  into  the 
record  and  but  two  reasons  are  urged  in  this  court  as 
grounds  of  reversal:  (i)  That  it  does  not  appear  from 
the  record  that  the  plaintiff  in  error  was  arraigned;  and 
(2)  that  the  verdict  returned  by  the  jury  is  not  sufficient  to 
support  the  judgment. 

The  first  count  of  the  indictment  charged  that  the  plain- 
tiff in  error  and  Joseph  Brocki  and  John  Rudinek,  on  the 
19th  day  of  January,  1909,  in  the  county  of  Cook,  com- 
mitted the  crime  of  robbery  by  feloniously  and  violently 
taking  from  the  person  of  one  Elizabeth  Borzek  certain 
moneys  of  the  value  of  $48.  The  second  count  charged 
that  the  plaintiff  in  error  was  indicted  on  the  first  day  of 
November,  1897,  for  the  crime  of  robbery  in  Cook  county 
by  before  that  date  feloniously  and  violently  taking  from 
the  person  of  one  August  Freund  a  certain  watch  and  other 
personal  property ;  that  at  the  time  of  the  robbery  plain- 
tiff in  error  was  armed  with  a  revolver  with  intent  to  take 
the  life  of  August  Freund  if  resisted,  and  that  certain  con- 
federates, who  were  armed,  were  present  to  aid  and  abet 
in  the  robbery,  and  that  the  plaintiff  in  error  was  convicted 
of  such  offense  and  was  sentenced  to  the  penitentiary,  upon 
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such  conviction,  for  an  indeterminate  period.  The  count 
also  charged  the  same  robbery  of  Elizabeth  Borzek  charged 
in  the  first  count  of  the  indictment,  and  that  at  the  time  of 
such  robbery  the  plaintiff  in  error  and  Joseph  Brocki  and 
John  Rudinek  were  armed  with  revolvers,  with  the  intent, 
if  Elizabeth  Borzek  resisted,  to  maim  or  kill  her.  The 
third  and  fourth  counts  of  the  indictment  charge  former 
convictions  against  Joseph  Brocki  and  John  Rudinek  and 
the  robbery  of  Elizabeth  Borzek,  but  as  Joseph  Brocki  and 
John  Rudinek  are  not  before  this  court  further  reference 
need  not  be  made  to  the  third  and  fourth  counts  of  the 
indictment. 

On  the  ninth  day  of  February,  1909,  the  following 
order  was  entered  of  record  in  said  cause : 

"The  People  of  the  State  of  Illinois  vs.  John  Tierney, 
(Impleaded) — Indictment  for  robbery,  etc. — 90,343. — This 
day  come  the  said  People,  by  John  E.  W,  Wayman,  State's 
attorney,  and  the  said  defendant,  as  well  in  his  own  proper 
person  as  by  his  counsel,  also  comes;  and  he  having  been 
furnished  w^ith  a  copy  of  the  indictment  in  this  cause  and 
lists  of  the  names  of  the  witnesses  and  jurors,  and  he  being 
now  here  duly  arraigned  and  forthwith  demanded  of  and 
concerning  the  crime  alleged  against  him  in  said  indictment 
how  he  will  acquit  himself  thereof,  for  a  plea  in  that  be- 
half he  says  that  he  is  not  guilty  in  manner  and  form  as 
charged  therein;  and  of  this  he  puts  himself  upon  the 
country  and  the  said  People  do  the  like." 

Afterwards,  on  the  6th  day  of  March,  1909,  the  follow- 
ing order  was  entered  of  record  in  the  cause : 

"The  People  of  the  State  of  Illinois  vs.  John  Tierney, 
Joseph  Brocki,  John  Rudinek. — Indictment  for  robbery, 
etc. — 90,343. — This  day  come  the  said  People,  by  John 
E.  W.  Wayman,  State's  attorney,  and  the  said  defendants, 
as  well  in  their  own  proper  persons  as  by  their  counsel, 
also  come;  and  also  come  the  jurors  of  the  jury  aforesaid 
with  a  sealed  verdict,  and  for  their  verdict  say:     *We,  the 
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jury,  find  the  defendant  John  Tierney  guilty  of  robbery  in 
manner  and  form  as  charged  in  the  indictment;  and  we 
further  find,  from  the  evidence,  that  at  the  time  of  commit- 
ting said  robbery  he  was  armed  with  a  certain  dangerous 
weapon,  to-wit,  a  certain  revolver,  with  the  unlawful  and 
felonious  intent  then  and  there,  if  resisted,  then  and  there 
to  kill  and  maim  the  person  so  robbed;  and  we  further 
find,  from  tlie  evidence,  that  the  defendant  John  Tierney, 
at  the  time  of  committing  the  offense,  had  theretofore  been 
convicted  of  robbery  and  had  served  a  term  in  the  peniten- 
tiary of  this  State  for  said  offense/  " 

After  his  conviction  the  plaintiff  in  error  entered  his 
separate  motions  for  a  new  trial  and  in  arrest  of  judgment, 
both  of  which  motions  were  overruled  and  the  plaintiff  in 
error  was  sentenced  to  the  penitentiary  for  an  indetermi- 
nate period. 

It  is  first  contended  that  the  record  does  not  show  upon 
its  face  that  the  plaintiff  in  error  was  arraigned,  as  it  is 
said  the  order  entered  on  the  ninth  day  of  February  does 
not  show  the  plaintiff  in  error  was  present  in  court  on  that 
day,  the  contention  being  that  the  word  "impleaded,*'  ap- 
pearing in  the  title  of  the  case  preceding  the  order  of  Feb- 
ruary 9,  is  equivalent  to  the  expression  ''et  al./^  and  that 
as  the  record,  as  made  up,  shows  that  only  one  defendant 
appeared  and  was  arraigned  on  that  day,  it  cannot  be  cer- 
tainly determined  which  one  of  defendants  was  arraigned 
on  that  day.  The  word  "impleaded"  is  not  synonymous 
with  the  expression  ''et  al./'  but  when  used  in  formal  plead- 
ings and  in  court  records  the  word  "impleaded"  is  properly 
used  following  the  name  of  a  defendant  when  there  is  more 
than  one  defendant  and  only  one  defendant  appears,  to  des- 
ignate that  there  are  defendants  other  than  the  defendant 
who  is  then  present  in  court.  In  Abbott^s  Law  Dictionary 
the  use  of  the  word  "impleaded"  is  thus  explained:  "Im- 
pleaded :  to  sue  or  prosecute  in  course  of  law.  In  actions 
where  there  are  more  defendants  than  one  and  one  an- 
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swers,  his  name  is  sometimes  stated  thus  in  the  title  of  his 
answer  or  plea:  *  Richard  Roe,  impleaded  with  John  Doe,' 
signifying  that  the  two  are  sued  together  but  one  only  in- 
terposed the  plea."  And  in  Anderson's  Dictionary  of  Law 
the  use  of  the  word  "implead"  is  thus  explained:  "Im- 
plead: to  sue  in  due  course  of  law,  as,  A  impleaded  with 
B,"  and  it  is  then  stated  by  the  author,  where  a  party  is 
designated  as  impleaded  with  another  "each  defendant  may 
then  interpose  his  own  answer." 

From  these  expressions  of  the  law  lexicographers  it  is 
clear  the  record  writer  in  this  case  used  the  term  "im- 
pleaded," following  the  name  of  the  plaintiff  in  error  in 
the  title  of  the  case  preceding  the  order  of  February  9,  ad- 
visedly, and  it  was  there  stated  in  correct  but  abbreviated 
legal  phraseology  that  the  defendant,  John  Tierney,  who 
was  impleaded  with  other  defendants,  personally  appeared 
and  was  severally  arraigned.  The  contention,  therefore, 
that  the  record  does  not  show  upon  its  face  that  the  plain- 
tiff in  error  was  arraigned  before  he  was  put  upon  his 
trial  cannot  be  sustained,  as  the  record,  when  properly  read, 
shows  that  the  plaintiff  in  error  appeared  in  open  court  and 
was  formally  arraigned  and  thereupon  entered  his  plea  of 
not  guilty. 

It  is  further  contended  that  the  verdict  is  insufficient  to 
support  the  judgment  of  conviction,  as  it  is  said  it  does 
not  show  that  the  plaintiff  in  error  had  been  previously 
convicted  of  the  robbery  averred  in  the  first  paragraph  of 
the  second  count  of  the  indictment,  and  from  aught  that 
appears  in  the  verdict  the  jury  may  have  found  that  the 
plaintiff  in  error  had  been  convicted  of  some  robbery  other 
than  that  of  August  Freund,  alleged  to  have  been  commit- 
ted on  the  first  day  of  November,  1897.  We  cannot  ac- 
cede to  that  view.  The  record,  we  think,  when  considered 
as  a  whole,  clearly  shows  that  the  jury  found  the  plaintiff 
in  error  to  be  guilty  of  having  robbed  Elizabeth  Borzek  in 
manner  and  form  as  charged  in  the  indictment, — ^that  is. 
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that  he  committed  robbery  in  the  aggravated  form;  and 
that  previous  to  the  commission  of  that  offense  by  him  he 
had  been  convicted  of  robbing  August  Freund,  as  charged 
against  him  in  the  first  paragraph  of  the  second  count  of 
the  indictment, — that  is,  in  the  aggravated  form.  A  ver- 
dict is  not  to  be  construed  with  the  same  strictness  as  an 
indictment,  but  it  is  to  be  liberally  construed,  and  all  rea- 
sonable intendments  will  be  indulged  in  its  support,  and  it 
will  not  be  held  insufficient  unless,  from  necessity,  there  is 
doubt  as  to  its  meaning.  (People  v.  Lee,  237  111.  272.) 
The  rule  is,  that  in  determining  the  sufficiency  of  a  verdict, 
and  a  judgment  of  conviction  based  thereon,  the  entire  rec- 
ord will  be  searched  and  all  parts  of  the  record  interpreted 
together,  and  a  deficiency  at  one  place  may  be  cured  by 
what  appears  at  another.  (People  v.  Murphy,  188  111. 
144.)  Under  the  Habitual  Criminals  act  it  was  only  nec- 
essary to  set  out  in  the  indictment  the  former  conviction  of 
the  plaintiff  in  error  in  apt  words,  which  it  is  conceded  was 
done  in  this  case,  and  as  the  evidence  heard  upon  the  trial 
is  not  incorporated  into  the  record,  this  court  clearly  is 
bound  to  presume,  in  consideration  of  the  verdict  of  the 
jury  finding  the  plaintiff  in  error  guilty,  and  the  judgment 
of  conviction  based  thereon,  that  the  trial  court  confined 
the  evidence  to  the  issues  involved  upon  the  trial,  and  that 
the  finding  of  the  jury  that  the  plaintiff  in  error  had  been 
"convicted  of  robbery  and  had  served  a  term  in  the  peni- 
tentiary of  this  State  for  such  offense,"  referred  to  the 
previous  robbery  charged  in  the  first  paragraph  of  the  sec- 
ond count  of  the  indictment,  and  not  to  some  other  robbery 
which  was  entirely  foreign  to  the  issues  involved  in  the 
trial  of  the  case  then  on  hearing  before  the  court  and  jury. 
Finding  no  reversible  error  in  this  record  the  judgment 
of  the  criminal  court  of  Cook  county  will  be  affirmed. 

Judgment  affirmed. 


Jon*,  Ml.]  Brents  v.  Smith. 

T.  W.  Brents,  Appellant,  vs.  J.  R.  Smith,  Appellee. 

Opinion  Med  June  20,  ipii. 

1.  Elections — contestant  may,  by  amendment,  add  new  points 
to  his  petition.  An  election  contest,  under  the  present  statute,  is 
to  all  intents  and  purposes  a  chancery  proceeding,  and  it  is  proper 
for  the  court,  after  the  answer  is  filed,  to  allow  the^  contestant  to 
amend  his  petition  by  adding  new  points  of  contest. 

2.  Same — when  candidates  on  other  tickets  need  not  be  made 
parties.  In  a  contest  between  the  republican  and  democratic  can- 
didates for  a  county  office,  candidates  for  the  office  on  other  tickets 
are  not  necessary  parties  if  it  appears  from  the  petition  and  an- 
swer that  their  rights  cannot  be  affected  by  a  re-count. 

3.  Same — marks  ott  ballots  made  by  judges  in  counting  them 
do  not  destroy  the  force  of  ballots.  Judges  and  clerks  of  election 
should  not  place  marks  upon  the  face  or  back  of  the  ballots  when 
counting  them,  but  the  fact  that  they  do  so  does  not  destroy  the 
force  of  the  ballots  as  marked  by  the  voters. 

4.  Same — mark  similar  in  form  to  the  capital  letter  "7*"  is  a 
cross.  Where  the  mark  in  the  circle  or  square  is  similar  in  form 
to  the  capital  letter  "T,"  there  is  a  sufficient  intersection  of  the 
lines  to  regard  the  mark  as  a  cross. 

5.  Same — fact  that  crosses  are  dim  is  not  ground  for  rejecting 
ballots.  The  fact  that  the  crosses  on  certain  ballots  are  dim,  hav- 
ing the  appearance  of  being  made  by  pressing  the  pencil  very 
lightly  on  the  paper  or  using  a  pencil  in  which  the  lead  was  broken, 
is  not  ground  for  rejecting  the  ballots. 

6.  Same — mark  resembling  the  letter  "O"  cannot  be  treated  as 
a  cross.  A  ballot  having  a  mark  in  the  circle  at  the  head  of  one 
ticket  resembling  ^he  letter  **0"  cannot  be  counted  as  a  vote  for 
the  candidates  on  that  ticket. 

7.  Same — a  pencil  line  through  name  of  candidate  strikes  him 
off.  Where  a  pencil  line  is  drawn  horizontally  through  the  names 
of  the  candidates  for  sheriff  on  two  tickets  the  ballot  cannot  be 
counted  for  either  candidate,  even  though  there  is  a  cross  in  the 
circle  on  one  of  the  tickets. 

8.  Same — zvhat  is  a  distinguishing  mark  is  largely  a  question 
of  fact.  The  law  forbids  the  placing  of  a  mark  upon  a  ballot  which 
will  enable  it  to  be  identified  as  cast  by  a  particular  voter,  but  the 
question  whether  a  given  mark  is  or  is  not  distinguishing  is  largely 
a  question  of  fact. 
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9.  Same — dim  crosses  on  back  of  ballot  are  not  distinguishing 
'  marks.    Dim  crosses,  made  with  a  blunt  instrument,  on  the  back 

of  a  ballot  having  no  mark  on  its  face  except  a  cross  in  the  circle 
at  the  head  of  one  of  the  tickets  are  not  distinguishing  marks. 

10.  Same — crosses  placed  after  certain  names  are  distinguish- 
ing marks.  Crosses,  marked  with  a  lead  pencil,  after  the  names  of 
a  certain  candidate  for  representative  and  a  candidate  for  county 
treasurer  must  be  treated  as  distinguishing  marks. 

11.  Same — what  must  be  treated  as  distinguishing  mark.  The 
word  "Jofe,"  written  on  the  back  of  a  ballot  instead  of  the  in- 
itials of  any  judge,  must  be  treated  as  a  distinguishing  mark,  even 
though  it  is  claimed  that  the  nickname  of  one  of  the  judges  was 
"Joed,"  where  such  judge  testified  that  the  writing  was  not  his. 

12.  Same — when  imperfectly  printed  ballot  cannot  be  counted. 
A  ballot  so  imperfectly  printed  that  a  part  of  the  circle  and  squares 
on  the  first  ticket  is  left  off  cannot  be  counted  for  a  candidate  on 
that  ticket,  where  the  part  of  the  square  left  opposite  his  name  is 
so  small  that  the  voter's  cross  does  not  intersect  within  it. 

13.  Same — ballot  having  cross  in  circle  but  entire  ticket  crossed 
out  cannot  be  counted.  A  ballot  having  a  cross  in  the  democratic 
circle  and  a  large  pencil  cross  the  whole  length  of  the  democratic 
ticket,  there  being  no  other  marks,  cannot  be  counted  as  a  vote 
for  any  candidate  on  the  ticket. 

14.  Same — what  is  not  ground  for  rejecting  a  ballot.  A  ballot 
properly  marked  for  a  candidate  on  one  ticket  should  be  counted 
for  him  although  the  voter  made  a  large  cross  on  another  ticket 
erasing  all  of  that  ticket  but  the  first  eight  names,  in  front  of 
which  he  had  marked  crosses,  where  he  afterwards  attempted  to 
erase  all  of  the  crosses  on  that  ticket,  including  the  large  cross. 

15.  Same — erasure  of  a  line  in  circle  with  moistened  finger  is 
not  a  distinguishing  mark.  A  ballot  marked  with  a  cross  in  the 
republican  circle  and  with  crosses  in  the  squares  before  the  names 
of  certain  republican  and  democratic  candidates  should  not  be  re- 
jected as  having  a  distinguishing  mark  because  a  single  line  was 
marked  in  the  democratic  circle,  which  the  voter  apparently  at- 
tempted to  erase  with  a  moistened  finger. 

16.  Same — when  marks  on  back  of  a  ballot  are  distinguishing 
marks,  A  ballot  having  a  colored  cross  in  the  democratic  circle 
and  no  other  marks  on  its  face  but  having  a  colored  cross  at  the 
left  of  the  county  clerk's  name  on  the  back  of  the  ballot  and  the 
names  of  two  candidates  for  other  offices  written  with  a  colored 
pencil,  must  be  rejected  as  bearing  distinguishing  marks. 

17.  Same — letter  zvritten  after  initials  of  judge  with  a  different 
colored  pencil  is  a  distinguishing  mark.     The  letter  **D"  written 
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after  the  initials  of  the  judge  on  the  back  of  a  ballot  and  with  a 
different  colored  pencil  is  a  distinguishing  mark,  where  judges  of 
the  election  testify  that  they  do  not  know  how  it  came  to  be  on 
the  ballot. 

1 8.  Same — erasures  by  filling  entire  square  or  circle  with  pencil 
marks  are  not  distinguishing  marks.  Pencil  marks  blackening  the 
entire  square  or  circle,  in  an  attempt  to  thus  erase  crosses  made  by 
mistake  in  such  square  or  circle,  are  not  distinguishing  marks. 

19.^  Same — when  torn  ballot  should  be  counted.  A  ballot  having 
a  piece  torn  off  of  one  corner  but  leaving  enough  to  show  that 
it  was  marked  for  a  certain  candidate  should  be  counted  for  him, 
where  one  of  the  judges  testifies  when  the  ballots  were  counted 
the  torn  piece  was  still  attached  to  the  ballot  and  that  when  put 
in  place  the  cross  in  front  of  such  candidate's  name  was  complete. 

20.  Same — when  torn  ballot  cannot  be  counted.  A  ballot  torn 
into  three  pieces  cannot  be  counted,  where  all  the  facts  and  circum- 
stances tend  to  show  that  the  ballot  was  intact  when  given  to  the 
voter  and  that  it  was  torn  by  the  voter  himself;  nor  can  a  ballot 
be  counted  which  in  some  unexplained  way  has  both  upper  corners 
torn  off,  including  all  of  the  circle  of  the  first  ticket,  though  there 
is  a  cross  in  the  circle  of  the  second  ticket. 

21.  Same — absence  of  initials  of  judge  is  fatal.  The  initials  of 
the  judge  on  the  back  of  a  ballot  are  for  the  purpose  of  identify- 
ing the  ballot  as  a  legal  ballot,  and  ballots  having  no  initials  of  a 
judge  endorsed  thereon  cannot  be  counted. 

22.  Same — ballots  are  the  best  evidence  if  properly  preserved. 
The  ballots  are  the  best  evidence  of  the  result  of  the  election  if  it 
appears  that  they  have  been  preserved  in  the  manner  and  by  the 
proper  officers  required  by  law. 

23.  Same — when  judges*  returns  cannot  be  taken  as  conclusive. 
The  judges'  returns  cannot  be  taken  as  conclusive  of  the  result  of 
an  election,  even  though  the  ballots  may  be  discredited,  where  the 
tally  sheets  show  erasures  of  several  tallies  for  the  defeated  candi- 
date and  the  ballots  about  which  there  is  no  controversy  entitle 
him  to  several  more  votes  than  were  given  him  by  the  returns. 

24.  Same — ruU  where  both  ballots  and  returns  are  discredited. 
Where  the  evidence  discredits  both  the  ballots  and  the  returns,  the 
true  result  must  be  determined  by  a  consideration  of  both  and  of 
all  the  surrounding  facts  and  circumstances. 

25.  Same — fraud  in  an  election  may  be  shown  by  circumstantial 
evidence.  Fraud  in  the  conduct  of  an  election  may,  and  must  fre- 
quently, be  shown  by  circumstantial  evidence. 

26.  Same — when  the  entire  district  need  not  be  thrown  out.  If 
from  the  proof  it  can  be  ascertained  how  the  voters  marked  their 
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ballots  so  that  they  can  be  counted,  or  if  the  honest  votes  can  be 
separated  from  the  dishonest  votes  and  the  returns  purged,  the  en- 
tire district  need  not  be  thrown  out  because  of  fraud. 

27.  Same — what  evidence  shows  fraud.  The  fact  that  twenty 
ballots  from  one  district  are  marked  with  two  kinds  of  pencils,  in 
connection  with  their  peculiar  marking,  and  the  facts  that  the  dis- 
trict was  the  one  last  counted,  that  the  result  of  the  election  else- 
where  was  known,  and  that  several  unauthorized  persons  handled 
the  ballots  during  the  count  without  any  attempt  being  made  to 
prevent  them  from  doing  so,  establish  fraud  and  show  that  the  bal- 
lots were  tampered  with. 

28.  Same — when  black  pencil  crosses  should  be  ignored.  Where 
the  marks  made  by  the  voter  with  the  blue  pencil  furnished  him 
show  that  he  voted  for  a  certain  candidate  the  ballots  should  be 
counted  for  such  candidate,  even  though  there  are  crosses  marked 
with  a  black  pencil  before  the  name  of  another  candidate  for  the 
same  office,  where  the  evidence  tends  strongly  to  show  that  the 
black  crosses  were  not  made  by  the  voter  but  by  some  other  per- 
son, probably  during  the  canvass  of  the  vote, 

29.  Same — when  ballot  cannot  be  counted  for  either  candidate. 
A  ballot  not  marked  in  the  circle  but  having  blue  pencil  crosses 
before  the  names  of  the  candidates  for  several  offices  on  the  repub- 
lican ticket  and  a  black  pencil  cross  before  the  name  of  the  repub- 
lican candidate  for  sheriff,  there  being  no  vote  for  any  candidate 
on  the  democratic  ticket,  cannot  be  counted  as  a  vote  for  either 
the  republican  or  democratic  candidate  for  sheriff,  where  the  black 
cross  was  not  made  by  the  voter. 

30.  Same — when  a  ballot  should  be  counted  though  evidently 
tampered  with,  A  ballot  marked  with  a  blue  pencil  cross  in  the 
republican  circle  and  having  no  mark  to  indicate  a  vote  for  the 
democratic  candidate  for  sheriff  should  be  counted  for  the  repub- 
lic^m  candidate  for  sheriff,  although  some  person  other  than  the 
voter  has  made  a  black  pencil  cross  in  the  square  opposite  such 
candidate's  name. 

31.  Same — ballot  cannot  be  counted  for  either  candidate  if  it  is 
marked,  by  mistake,  for  both.  Where  a  ballot  is  marked  for  both 
the  republican  and  democratic  candidates  for  sheriff  in  such  a  man- 
ner as  to  show  that  it  was  merely  a  mistake  of  the  voter  and  not 
the  result  of  tampering  with  the  ballot,  the  ballot  cannot  be  counted 
for  either  candidate. 

Appeai.  from  the  County  Court  of  Christian  county; 
the  Hon.  C.  A.  Prater,  Judge,  presiding. 
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IIoGAN  &  Wallace,  for  appellant. 

Provine  &  Provine,  L.  G.  Grundy,  J.  H.  Fornoff, 
and  Taylor  &  Taylor,  for  appellee. 

Mr.  Chief  Justice  Carter  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Christian  county  declaring  appellee  elected  to  the  office 
of  sheriff  of  said  county.  At  the  regular  election  held  on 
November  8,  19 lo,  for  that  and  other  county  offices,  ap- 
pellant, Thomas  W.  Brents,  wras  the  regular  democratic 
candidate,  and  appellee,  J.  R.  Smith,  the  regular  republican 
candidate,  for  sheriff.  William  Hart  and  James  A.  Bick- 
erdike  were  candidates,  respectively,  on  the  socialist  and 
prohibition  tickets.  On  the  canvass  of  the  returns  Brents 
was  given  3293,  Smith  3299,  Hart  172  and  Bickerdike  100, 
and  Smith  was  declared  elected  by  a  plurality  of  six  votes. 
A  contest  was  instituted  in  the  county  court  of  Christian 
county  and  the  ballots  were  opened  and  re-counted,  with 
the  result  that  Brents  was  given  3277  votes,  Smith  3283, 
Hart  176  and  Bickerdike  119,  and  a  finding  made  that 
appellee.  Smith,  was  elected  by  a  plurality  of  six  votes. 
From  that  order  and  decree  this  appeal  was  taken  to  this 
court. 

The  contest  was  started  on  November  15,  1910.  The 
petition  charged  incorrect  counting  of  ballots  in  the  vari- 
ous precincts  but  did  not  charge  fraud.  After  an  answer 
was  filed  setting  out  that  some  ballots  had  been  incorrectly 
counted  for  the  appellant  in  various  precincts,  the  appel- 
lant, on  January  3,  191 1,  filed,  by  leave  of  court,  an  amend- 
ment to  his  petition,  charging  that  certain  markings  had 
been  fraudulently  placed  upon  ballots  in  district  No.  4  of 
Pana,  in  said  county,  which  inured  to  the  benefit  of  appel- 
lee, and  that  said  votes  either  ought  to  be  counted  as  the 
ballots  showed  them  to  have  been  cast,  or  that  the  entire 


526  Brents  v.  Smith.  1350  DL 

precinct  be  thrown  out  and  not  counted  for  either  candi-' 
date.  It  is  here  insisted  that  this  amendment  was  improp- 
erly allowed.  Contests  of  elections  under  the  present  act 
are  to  all  intents  and  purposes  chancery  proceedings,  sub- 
ject to  all  the  rules  governing  the  same.  (Dale  v.  Irwin, 
78  111.  170;  Rodman  v.  Wiirzbiirg,  183  id.  395;  Weinberg 
V.  Noonan,  193  id.  165.)  This  court  held  in  Dale  v.  Irwin, 
stipra,  that  the  contestant  could  by  an  amendment  add  points 
of  contest  not  contained  in  his  original  petition.  This  is  in 
accord  with  the  general  chancery  practice,  and  we  see  no 
reason  to  depart  from  that  ruling. 

It  is  next  insisted  that  under  the  ruling  of  this  court  in 
Conway  v.  Sexton,  243  111.  59,  the  petition  should  be  dis- 
missed because  the  socialist  and  prohibition  candidates  were 
not  made  parties  to  the  contest.  There  are  two  sufficient 
answers  to  this  objection :  First,  we  do  not  find  that  this 
point  w^as  raised  in  the  trial  court ;  and  second,  the  petition 
and  answer  show  that  it  was  unnecessary  to  make  any  of 
the  other  candidates  parties,  as  it  would  be  most  unreason- 
able to  believe  that  one  of  them  could  gain  enough  on  a 
re-count  to  entitle  him  to  be  declared  elected.  The  result 
of  the  contest  proved  that  fact.  In  the  Conway-Sexton 
case  the  pleadings  did  not  show,  and  in  the  light  of  the 
facts  in  that  case  could  not  honestly  show,  that  the  candi- 
dates who  were  not  made  parties  might  not  on  the  re-count 
have  been  necessary  parties. 

On  the  re-count  the  uncontested  ballots  agreed  upon  by 
attorneys  for  both  sides  gave  Brents  3255  votes  and  Smith 
3217  votes,  leaving  no  contested  ballots.  The  original  con- 
tested ballots  have  been  certified  to  this  court  with  the 
record.  They  were  each  numbered  in  the  court  below  for 
identification,  and  we  shall  find  it  convenient  to  identify 
the  ballots  by  referring  to  those  numbers.  Many  of  the 
ballots  can  be  divided  into  groups,  according  to  the  nature 
of  the  objections,  and  disposed  of  together. 
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Fifty-two  ballots  are  objected  to  because  they  have  on 
the  front  or  back  a  number  or  numbers,  followed  by  words. 
From  the  appearance  of  the  ballots,  as  well  as  from  the  tes- 
timony of  the  judges  and  clerks,  these  numbers  and  words 
were  made  by  the  judges  as  an  aid  in  counting  the  ballots 
and  indicate  the  number  of  votes  credited  to  various  can- 
didates. Judges  and  clerks  should  not  mark  ballots  in  this 
manner  while  counting  the  votes,  but  when  it  appears  that 
the  voter  has  complied  with  the  law  in  marking  his  ballot 
he  should  not  be  disfranchised  by  such  marks  made  by  the 
judges.  (Kerr  v.  Flewelling^  235  111.  326;  Rexroth  v. 
Schein,  206  id.  80.)  Eleven  of  these  votes  were  properly 
counted  by  the  court  for  Brents  and  forty-one  for  Smith. 

Seven  ballots  are  objected  to  because,  it  is  argued,  the 
lines  forming  the  attempted  cross  do  not  intersect  inside 
the  square  or  circle  or  do  not  form  a  cross.  The  rule  often 
stated  by  this  court  is,  that  if  an  honest  attempt  was  made 
to  follow  the  law  in  making  the  cross  in  an  appropriate 
circle  or  square,  the  fact  that  the  cross  was  imperfect  will 
not  prevent  the  ballot  being  counted.  (Parker  v.  Orr,  158 
111.  609;  Kerr  v.  Flewelling,  supra;  Winn  v.  Blackman, 
229  111.  198;  Apple  V.  Barcroft,  158  id.  649.)  If  the  lines 
meet  but  do  not  cross  or  intersect  they  cannot  be  held  a 
cross  under  the  authorities,  but  if  they  intersect  and  cross, 
even  slightly,  within  the  proper  circle  or  square  they  should 
be  considered  as  a  cross.  Following  this  rule,  ballots  216, 
2133  ^"d  2708  should  be  counted  for  Brents  and  ballots 
2449,  2779,  3883  and  6875  for  Smith.  Ballot  4176  has 
a  V-shaped  mark  in  the  square  before  the  name  of  appel- 
lee. Smith.  At  no  point  in  the  square  is  there  an  intersec- 
tion of  the  lines  to  form  a  cross.  Under  the  ruling  of  this 
court  in  Winn  v.  Blackman,  229  111.  198,  this  ballot  cannot 
be  counted  for  Smith.  Ballot  5282  has  in  the  republican 
circle  an  irregularly-shaped  mark  similar  in  form  to  the  let- 
ter T.  This  ballot  should  be  counted  for  Smith.  Parker 
V.  Orr,  supra. 


528  Brents  v.  Smith.  [250  IlL 

Ballots  3014,  3589,  3783  and  6103  are  objected  to 
because  the  respective  crosses  in  the  republican  circle  or 
square  before  Smith  are  dim,  or  not  made,  as  claimed  in 
some  cases,  by  lead  pencil  or  pen.  We  believe  in  all  these 
cases  the  voter  honestly  attempted  to  make  a  cross,  in  some 
instances  by  pressing  the  pencil  very  lightly  on  the  paper 
and  in  other  instances  by  using  a  pencil  when  the  lead  was 
broken.  All  these  ballots  should  be  counted  for  Smith. 
(Rexroth  v.  Schein,  supra,)  Ballot  6053,  objected  to  be- 
cause of  dimness  of  the  cross,  will  be  counted  for  Brents. 

Ballot  2604  has  a  mark  in  the  democratic  circle  resem- 
bling a  letter  O!  There  being  no  attempt  at  a  cross,  this 
ballot  cannot  be  counted  for  Brents.    Parker  v.  Orr,  supra. 

Ballot  3450  has  a  cross  in  the  democratic  circle  and 
the  names  of  both  Brents  and  Smith  are  marked  out  with 
a  lead  pencil  line  drawn  horizontally  through  each  name. 
This  court  has  held  that  the  voter  can  erase  the  name  of 
the  candidate  and  write  in  another  and  thus  vote  for  the 
candidate  whose  name  is  written  in.  (Winn  v.  Blackman, 
supra,)  While  the  precise  question  here  raised  does  not 
seem  to  have  been  decided  in  any  of  the  cases,  we  think, 
under  the  reasoning  of  the  authorities,  this  vote  cannot  be 
counted  for  Brents. 

Various  ballots  are  objected  to  by  each  party  on  the 
ground  that  they  bear  distinguishing  marks.  The  law  for- 
bids such  a  mark  as  will  distinguish  and  separate  the  par- 
ticular ballot  from  the  other  ballots  cast  at  the  election, — 
a  mark  put  upon  the  ballot  to  indicate  who  cast  it  and  to 
evade  its  secrecy.  Whether  a  given  mark  is  or  is  not  dis- 
tinguishing, is  largely,  if  not  wholly,  a  question  of  fact. 
Winn  V.  Blackman,  supra. 

It  is  contended  by  appellant  that  ballot  4S)93  should  be 
counted  for  him  while  he  contends  that  ballot  2154  should 
not  be  counted  for  appellee.  If  one  of  these  ballots  should 
be  counted  the  other  should  be,  and  therefore  the  result 
would  not  be  changed.    Neither  will  be  counted. 
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Ballot  3641  has  a  lead  pencil  cross  in  the  democratic 
circle  and.no  other  mark  on  the  face  of  the  ballot  On  the 
back  of  the  ballot,  a  little  under  the  official  printing,  are 
two  dim  crosses  made  by  some  blunt  instrument  pressing 
into  the  paper  but  no  mark  of  lead  or  other  marking  sub- 
stance. If  held  up  to  the  light  they  show  slightly  through 
the  ballot,  but  not  in  such  a  way  as  to  indicate  any  mark 
as  to  any  candidate.  We  hold  this  w^as  not  a  distinguishing 
mark  and  the  ballot  will  be  counted  for  appellant.  Bal- 
lot 1442  has  a  lead  pencil  cross  in  the  republican  circle  and 
a  lead  pencil  cross  after  the  name  Harp,  democratic  can- 
didate for  representative,  and  another  after  the  name  of 
Brockamp,  the  democratic  candidate  for  county  treasurer. 
No  explanation  is  given  as  to  how  these  marks  were  made 
on  the  ballots.  It  is  argued  that  they  are  distinguishing 
marks.    From  the  appearance  of  this  ballot  we  are  disposed 

> 

to  hold  that  these  crosses  are  distinguishing  marks  and  the 
ballot  cannot  be  counted  for  Smith. 

Ballott  1073  is  properly  marked  with  a  cross  in  the 
square  before  »the  name  of  appellee,  Smit^J.  On  the  back 
of  the  ballot  is  found  the  word  "J^^^"  instead  of  the  in- 
itials of  a  judge.  It  is  argued  by  appellee  that  this  is  a 
nickname  of  one  of  the  judges  and  that  he  placed  it  there 
instead  of  his  initials.  The  judges  in  this  precinct  all  tes- 
tified as  to  this  ballot,  and  the  man  whose  nickname  was 
claimed  to  be  '^]oit(\!'  stated  that  the  writing  was  not  his. 
We  must  hold  this  writing  a  distinguishing  mark  and  the 
ballot  should  not  be  counted  for  Smith. 

Ballot  2478  w^as  apparently  fed  into  the  printing  press 
in  such  manner  that  a  part  of  the  squares  and  of  the  circle 
on  the  democratic  ticket  are  not  on  the  ballot,  that  ticket 
being  at  the  left-hand  edge.  The  voter  attempted  to  place 
a  cross  in  a  number  of  these  parts  of  squares.  As  he  ap- 
proached the  lower  edge  of  the  ballot  the  portion  of  the 
square  in  front  of  Brents'  name  did  not  give  him  room  in 

which  to  place  the  cross  and  the  lines  of  the  cross  intersect 
2  5  0  —  3 « 
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outside  of  the  square.  This  ballot  was  mutilated  and  should 
not  have  been  given  by  the  judges  to  the  voter,  and  when 
they  did  give  it  to  him  he  should  have  asked  for  one  that 
was  printed  according  to  law.  It  cannot  be  counted  for 
Brents.    Kerr  v.  Flewelling,  supra. 

Ballot  2953  is  marked  with  a  lead  pencil  cross  in  the 
democratic  circle  and  a  large  pencil  cross  covering  the 
whole  length  of  the  democratic  ticket,  with  no  other  mark 
on  the  ballot.  This  ballot,  under  the  reasoning  of  this  court 
in  Kerr  v.  Fleivclling,  supra,  as  to  this  class  of  marks,  can 
not  be  counted  for  Brents. 

Ballot  6708  has  pencil  crosses  in  the  squares  before  the 
first  eight  names  on  the  socialist  ticket  and  down  the  en- 
tire length  of  that  ticket  is  made  a  large  cross.  All  of  the 
crosses  in  the  squares  on  that  ticket,  as  well  as  the  large 
cross,  have  been  partly  erased.  There  are  also  crosses  in 
nine  of  the  squares  on  the  republican  ticket.  Evidently 
there  was  an  attempt  to  make  crosses  in  the  respective 
squares  before 'the  last  three  names  on  the  republican  ticket 
and  an  erasure  of  these  crosses,  the  voter  rubbing  out  in  the 
attempt  a  large  part  of  the  three  printed  squares.  There 
are  also  lead  pencil  crosses  in  the  respective  squares  before 
the  last  three  names  on  the  democratic  ticket,  including 
Brents'.  If  there  had  been  no  attempt  to  erase  the  large 
cross  on  the  socialist  ticket,  on  the  reasoning  of  the  case 
last  cited  this  ballot  could  not  have  been  counted,  but  we 
do  not  feel  like  extending  the  ruling  as  to  such  marks  fur- 
ther than  laid  down  in  that  case.  We  are  of  the  opinion 
that  these  crosses  on  the  socialist  ticket,  as  well  as  at  the 
end  of  the  republican  ticket,  were  made  by  mistake,  or  the 
voter  afterward  changed  his  mind.  This  vote  should  be 
counted  for  Brents. 

Ballot  3835  has  a  pencil  cross  in  the  circle  at  the  head 
of  the  republican  ticket  and  pencil  crosses  in  the  squares 
before  eleven  republican  candidates  (including  Smith)  and 
one  democratic.     There  is  also  a  single  line  made  through 


Jui/Il.]  Brents  v.  Smith.  531 

the  democratic  circle  and  an  attempt  to  erase  this,  as  if  the 
voter  had  drawn  a  moistened  finger  over  the  circle.  We 
do  not  think  this  can  be  considered  a  distinguishing  mark. 
The  ballot  should  be  counted  for  Smith. 

Ballot  5747  has  a  colored  pencil  cross  in  the  democratic 
circle  and  no  other  mark  on  the  face  of  the  ballot.  On 
the  back  of  the  ballot,  at  the  left  of  the  official  printed  sig- 
nature of  Henry  J.  Burke,  the  county  clerk,  is  a  colored 
pencil  cross.  A  little  below  Burke's  name  are  the  names 
**F.  Brents"  and  **Folkes,"  written  with  colored  pencil.  It 
is  argued  that  the  voter  attempted  to  emphasize  the  fact 
that  he  was  voting  for  Burke  (who  was  running  for  re- 
election) and  for  Brents  and  Fovvkes  by  making  Jthe  cross 
before  the  printed  signature  and  writing  in  the  names  of 
the  other  two  candidates  on  the  back  of  the  ballot.  How- 
ever that  may  be,  we  consider  this  was  so  marked  a  de- 
parture from  the  law  and  so  plainly  distinguishing  that  the 
ballot  cannot  be  counted.  {Smith  v.  Reid,  223  111.  493; 
IVinn  V.  Blackman,  supra.)  Had  these  names  been  on  the 
face  of  the  ballot  where  the  candidates'  names  were  printed, 
a  different  situation  might  have  been  presented. 

Ballot  6636  has  a  pencil  cross  in  the  democratic  circle 
and  a  cross  in  the  square  before  the  name  of  Evans,  re- 
publican candidate  for  county  superintendent,  and  no  other 
mark  on  the  face  of  the  ballot.  On  the  back  of  the  ballot 
were  the  initials  of  one  of  the  judges,  followed,  in  a  dif- 
ferent kind  of  pencil,  by  a  capital  letter  "D."  The  judges 
were  called  and  stated  that  they  did  not  know  how  this 
"D"  was  marked  on  the  ballot.  We  hold  it  a  distinguish- 
ing mark,  and  the  ballot  cannot  be  counted  for  Brents. 

Ballot  3565  has  a  cross  in  the  republican  circle.  The 
square  before  the  name  of  Walter  M.  Provine,  republican 
candidate  for  representative,  has  been  almost  completely 
filled  in  by  lead  pencil  marks.  Ballot  4103  has  a  cross  in 
the  republican  circle.  There  is  also  a  cross  in  the  demo- 
cratic circle,  and  the  circle  was  almost  completely  filled  in 
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with  pencil  marks  covering  the  cross.  Ballots  4779,  5125 
and  6228  have  each  a  cross  in  the  square  before  the  name 
of  some  candidate  (not  Smith)  on  the  republican  ticket, 
and  then,  in  each  instance,  the  square  is  filled  in  with  lead 
pencil  marks  covering  the  cross.  It  is  clear  from  the  face 
of  all  these  five  ballots  that  the  crosses  over  which  pencil 
marks  are  drawn  were  made  by  mistake  and  then  an  at- 
tempt made  to  mark  them  out  by  using  a  lead  pencil,  as 
indicated.  We  do  not  think  these  pencil  erasures  can  be 
held  to  be  distinguishing  marks.  All  five  ballots  should  be 
coimted  for  Smith. 

Three  ballots,  each  from  a  different  precinct,  are  torn. 
Ballot  1076  has  the  lower  left-hand  corner  torn  off,  but 
enough  remains  to  show  that  there  was  a  cross  in  the 
square  before  Brents.  One  of  the  judges  in  that  precinct 
testified  that  he  remembered,  when  they  were  counting, 
seeing  this  ballot  with  the  torn  corner  still  hanging  by  a 
shred,  and  that  the  cross,  when  the  two  pieces  were  placed 
together,  was  complete.  On  this  situation  of  the  record 
this  ballot  should  be  counted  for  Brents.  Ballot  2281  was 
torn  in  three  pieces,  the  democratic  ticket  at  the  left  being 
on  a  separate  piece  and  the  socialist  labor  ticket  at  the 
right  of  the  ballot  being  practically  all  on  a  separate  piece. 
There  is  a  cross  in  the  republican  circle  and  no  other  mark 
on  the  face  of  the  ballot.  All  three  of  the  pieces  were 
found  in  the  ballot-box.  The  judges  did  not  know  how  it 
became  torn.  They  testified  it  was  not  torn  when  they  de- 
livered it,  but  did  not  know  whether  it  was  given  back  by 
the  voter  torn,  or  not;  that  the  ballot-box  became  so  full 
that  it  was  difficult  to  put  the  ballots  through  the  slot  and 
they  used  a  stick  to  push  them  down.  If  the  voter  tore 
it  in  this  manner  he  should  have  returned  it  and  obtained 
another  ballot.  The  initials  of  the  judge,  part  of  w^hich 
appears  on  one  piece  and  part  on  another,  show  that  the 
ballot  was  handed  to  the  voter  intact,  and  it  does  not  ap- 
pear reasonable,  from  an  inspection  of  the  ballot,  that  it 
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\vas  so  torn  while  in  the  box.  We  are  of  opinion  that  this 
ballot  was  torn  by  the  voter  and  should  not  be  counted. 
Ballot  3579  had  both  upper  corners  torn  off, — evidently 
torn  at  the  same  time  when  the  ballot  was  folded  once. 
The  circle  on  the  democratic  ticket  is  torn  completely  away. 
There  is  a  cross  in  the  republican  circle.  The  judges  of 
this  precinct  testified  that  they  did  not  know  how  this  bal- 
lot was  torn  and  were  not  sure  it  was  torn  when  they 
counted  it.  The  democratic  circle  being  completely  torn 
away  we  cannot  tell  whether  it  had  any  mark^  in  it  or  not. 
On  this  state  of  the  record  the  ballot  cannot  be  counted 
for  Smith. 

Ballots  830,  860  and  1033  are  marked  for  Smith.  All 
of  these  ballots  were  cast  in  the  first  district  of  the  Buck- 
hart  precinct.  None  of  them  has  the  initials  of  any  judge 
of  that  precinct  on  the  back.  Under  the  holding  of  this 
court  in  Slcnker  v.  Engel,  (ante,  p.  499,)  and  cases  there 
cited,  these  ballots  cannot  be  counted. 

We  have  now  discussed  all  the  contested  ballots  except 
twenty  from  the  fourth  district,  Pana  precinct.  Appellant 
contends  that  such  fraud  was  committed  in  this  district  as 
to  change  the  result.  It  is  claimed  that  a  number  of  un- 
authorized persons  handled  ballots  during  the  count;  that 
during  the  canvass  of  the  vote  some  of  tlie  judges  absented 
themselves  from  the  room  for  a  time,  and  that  the  clos- 
ing of  the  count  was  purposely  delayed  until  between  two 
and  three  o'clock  in  the  morning,  and  in  the  meantime  the 
judges  and  clerks  had  learned  the  result  of  the  vote  on 
sheriff  in  the  other  districts  in  the  county.  If  the  returns 
in  this  district  were  in  proper  condition  it  might  be  argued 
that  the  figures  of  the  tally  sheets  and  statements  of  votes 
should  be  taken  as  conclusive  of  the  result,  but  in  this 
district  the  tally  sheets  show  erasures,  a  numl)er  of  tallies 
apparently  having  been  scratched  off  from  Brents.  More- 
over, the  uncontested  vote  for  Brents,  omitting  the  disputed 
ballots,  was  three  greater  than  the  vote  given  him  by  the 
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returns  of  the  judges  and  clerks..  Where  the  ballots  have 
been  properly  preserved  they  are  the  best  evidence  of  the 
result  of  the  election.  (Bonncy  v.  Finch,  i8o  111.  133; 
Caldzvcll  V.  McBlvain,  184  id.  552.)  In  order  that  the  bal- 
lots should  be  controlling  as  evidence  it  must  affirmatively 
appear  that  they  have  been  preserved  in  the  manner  required 
by  law  and  by  the  proper  officers.  (Beall  v.  Albert,  159 
111.  127;  Jeter  v.  Headley,  186  id.  34.)  After  the  ballots 
were  given  to  the  county  clerk  by  the  judges  of  this  pre- 
cinct, as  well  as  the  judges  of  other  precincts,  the  evidence 
shows  that  they  were  properly  preserved  by  the  county 
clerk  and  were  opened  at  the  time  of  th©  contest  in  the 
same  condition  as  when  returned  to  him.  Where  the  evi- 
dence discredits  both  the  ballots  and  the  returns  of  the 
election  officials  the  true  result  of  the  election  must  be  de- 
termined by  a  consideration  of  both  and  of  all  other  cir- 
cumstances which  will  aid  in  determining  the  truth  of  the 
matter  at  issue.  Roland  v.  Walker,  244  111.  129;  West  v. 
Sloan,  238  id.  330. 

All  but  one  of  these  twenty  ballots  from  this  district 
are  marked  partly  in  blue  indelible  pencil  and  partly  in 
ordinary  black  pencil.  The  judges  testified  that  blue  indel- 
ible pencils  were  placed  in  the  voting  booths  to  start  with, 
but  that  voters  called  for  pencils  at  various  times  during  the 
day  and  black  pencils  were  furnished.  A  number  of  these 
ballots,  from  their  appearance,  might  have  been  marked 
entirely  by  the  respective  voters,  but  it  is  impossible  to  so 
conclude  as  to  the  majority  of  the  twenty.*  If  there  had 
been  only  two  or  three  ballots  thus  marked  with  different 
pencils  in  the  same  district  there  would  be  less  ground 
for  suspicion.  Fraud  in  the  conduct  of  an  election  may 
be  shown  by  circumstantial  evidence,  (McCrary  on  Elec- 
tions,— 4th  ed. — sec.  575,)  and  frequently  can  be  shown  in 
no  other  way.  The  peculiar  marking  of  these  ballots  would, 
in  itself,  arouse  suspicion,  but  when  taken  in  connection 
with  the  uncontradicted  proof  in  this  record  that  this  was 


JiuM,Ml.]  Brents  v.  Smith.  535 

the  last  district  to  be  counted ;  that  the  result  as  to  sheriff 
was  known  before  the  count  in  the  district  was  closed;  that 
ihrcje  or  four  persons  who  had  nothing  to  do  with  the  can- 
vass,— were  not  judges  and  clerks, — ^handled  these  ballots 
before  they  were  counted,  tw'o  of  them  having  lead  pencils 
in  their  hands ;  that  the  door  of  the  polling  place  was  open 
during  the  time  the  counting  was  going  on ;  that  no  attempt 
was  made  to  keep  unauthorized  persons  from  counting  the 
ballots, — the  proof  must  be  held  practically  conclusive,  from 
this  record,  that  some  of  these  ballots  were  tampered  w'ith. 
If  from  the  proof  it  can  be  ascertained  how  the  voters 
marked  their  ballots  and  they  caij  be  thus  counted,  or  if 
the  honest  votes  can  be  separated  from  the  dishonest  votes 
and  the  returns  purged,  then  the  entire  district  need  not  be 
thrown  out.  .  McCrary  on  Elections, — 4th  ed. — sec.  583. 

We  w-ill  first  consider  nine  of  these  ballots,  namely, 
3742,  3744,  3748,  3756,  3763,  3764,  3772,  3774  and  381 1. 
Each  one  of  these  ballots  is  marked  with  an  indelible  blue 
pencil  for  various  candidates  on  the  democratic  and  repub- 
lican tickets.  In  every  one  of  the  nine  ballots  there  is  a 
cross  made  by  an  indelible  pencil  in  the  square  before  the 
name  of  appellant.  Brents,  for  sheriff.  Taking  the  indelible 
pencil  crosses  alone,  it  is  clear  that  the  person  who  made 
these  crosses  on  each  of  these  ballots  was  voting  intelli- 
gently for  a  complete  set  of  candidates  on  the  ballot,  al- 
though in  every  instance  he  voted  a  split  ticket.  Ballots 
3742,  3763,  3772  and  381 1  each  have  a  black  pencil  cross 
in  the  square  before  the  name  of  appellee,  Smith.  Bal- 
lot 3756  has  a  black  lead  pencil  f  in  the  square  before 
Smith's  name.  Ballots  3748  and  3764  have  black  pencil 
crosses  in  the  respective  squares  before  Smith  and  the  re- 
publican candidate  for  county  superintendent.  Ballots  3744 
and  3774  have  black  lead  pencil  crosses  in  the  respective 
squares  before  the  names  of  appellee  Smith  and  the  repub- 
lican candiate  for  county  judge.  Some,  if  not  all,  of  the 
crosses  made  by  black  pencil  appear  to  have  been  made 
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hastily  and  do  not  resemble  in  form  the  blue  pencil  crosses. 
We  think  it  is  clear  that  all  of  these  nine  ballots  were 
marked  originally  by  the  voter  with  a  blue  indelible  pen- 
cil for  various  candidates,  including  appellant,  Brents,  for 
sheriff,  and  that  the  black  pencil  marks  were  made  by  an- 
other person  than  the  voter.  The  evidence  tends  strongly 
to  show  that  the  black  crosses  were  rnade  during  the  can- 
vass of  the  votes  in  the  precinct.  If  there  had  been  only 
one  of  these  ballots  marked  with  a  different  colored  pen- 
cil, even  though  it  contained  different  colored  crosses  in 
the  two  squares  before  the  candidates  for  the  same  office, 
it  might  be  possible  to  believe  that  the  voter  had  changed 
pencils  and  had  erroneously  voted  for  two  candidates  for 
the  same  office ;  but  it  is  hardly  within  the  range  of  prob- 
ability that  nine  voters  in  the  same  voting  district  would 
mark  their  ballots  with  two  different  lead  pencils,  and  that 
everyone  of  them  would  vote  for  two  candidates  for  sheriff 
and  use  a  blue  pencil  in  making  a  cross  in  the  square  be- 
fore the  name  of  Brents  and  a  black  pencil  in  making  a 
cross  before  the  name  of  Smith.  The  black  pencil  crosses, 
so  far  as  they  affect  appellant  and  appellee,  on  this  record 
must  be  disregarded  and  these  nine  ballots  counted  for 
Brents. 

Ballot  3743  has  a  blue  pencil  cross  in  the  democratic 
circle  and  a  blue  pencil  cross  in  the  square  before  the  name 
of  Provine,  republican  candidate  for  representative,  and  a 
black  pencil  cross  in  the  square  before  the  name  of  appel- 
lee, Smith.  If  this  ballot  were  the  only  one  in  this  precinct 
marked  in  this  manner  we  should  not  be  disposed  to  dis- 
regard this  black  pencil  cross,  but  in  view  of  the  similarity 
of  this  ballot  to  the  last  ballots  considered,  we  think  the 
black  pencil  cross  should  be  ignored  and  the  ballot  counted 
for  appellant,  Brents. 

Ballot  3757  has  blue  pencil  crosses  in  the  squares  be- 
fore five  republican  candidates  for  various  offices  and  in 
the  squares  before  three  republican  candidates  for  various 
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other  offices,  and  a  black  pencil  cross  in  the  square  before 
the  name  of  appellee,  Smith.  There  is  no  other  mark  on 
the  face  of  the  ballot.  In  view  of  the  facts  on  this  record 
we  hold  that  the  black  pencil  cross  should  be  ignored  and 
this  ballot  not  be  counted  for  either  appellant  or  appellee. 

Ballot  3823  has  a  blue  pencil  cross  in  the  circle  at  the 
head  of  the  democratic  ticket.  The  three  black  crosses 
marked  on  this  ballot  do  not  in  any  way  affect  any  of 
the  candidates  for  sheriff,  and  the  ballot  should  be  counted 
for  Brents. 

Ballot  3765  has  a  blue  pencil  cross  in  the  democratic 
circle  and  also  in  the  square  before  the  name  of  Harp, 
democratic  candidate  for  representative,  and  a  black  pen- 
cil cross  partly  in  and  partly  out  of  the  square  before  the 
name  of  Smith,  the  intersection  being  plainly  outside  of  the 
square.  For  this  reason,  as  well  as  for  the  reasons  already 
given,  this  black  pencil  cross  should  be  ignored  and  the  bal- 
lot counted  for  Brents. 

Ballots  3773,  3777  and  3780  each  have  a  blue  pencil 
cross  in  the  square  before  the  name  of  appellee,  Smith. 
The  black  lead  pencil  crosses  in  the  various  squares  on 
each  of  these  ballots  are  not  before  the  names  of  any  of 
the  candidates  for  sheriff  or  do  not  affect  in  any  way  the 
counting  of  the  ballots  as  to  that  office.  These  three  bal- 
lots should  therefore  be  counted  for  appellee.  Smith. 

Ballot  3758  is  marked  with  a  blue  pencil  cross  in  the 
republican  circle,  in  the  square  before  the  name  of  Pro- 
vine,  candidate  for  representative  on  the  same  ticket,  and  in 
the  respective  squares  before  the  democratic  candidates  for 
county  clerk  and  county  superintendent.  On  the  republican 
ticket  there  are  black  pencil  crosses  in  the  respective  squares 
before  the  candidates  for  county  judge,  sheriff  and  county 
superintendent.  Following  a  consistent  line  of  reasoning 
as  to  this  district  and  these  different  colored  pencil  crosses, 
the  blue  pencil  cross  in  the  circle  at  the  head  of  tlie  repub- 
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lican  ticket  would  still  require  this  ballot  to  be  counted  for 
appellee,  Smith. 

Ballots  3721  and  3768  have  blue  pencil  crosses  before 
various  candidates  and  black  lead  pencil  crosses  before  vari- 
ous other  candidates,  including  a  black  lead  pencil  cross  on 
each  ballot  in  the  square  before  Smith.  There  is  no  mark 
except  these  two  crosses  on  either  of  the  ballots  that  in  any 
way  affects  the  counting  as  to  sheriff.  The  black  pencil 
crosses  on  ballot  3768  are  so  scattered  over  the  ballot  that 
we  think  it  would  have  been  very  difficult  for  a  person 
secretly  to  have  made  them  all  during  the  time  the  ballots 
were  being  counted.  On  most,  if  not  all,  of  the  previous 
seventeen  ballots  that  we  have  considered  from  this  pre- 
cinct, the  black  lead  pencil  crosses  appear  to  have  been  made 
hastily  and  in  a  different  form  from  the  blue  pencil  marks. 
This  is  not  true  as  to  ballot  3768  and  possibly  is  not  true 
as  to  ballot  3721.  Practically  the  only  thing  that  throws 
doubt  on  these  two  ballots  is  the  extrinsic  evidence.  Not- 
withstanding that  evidence  w-e  are  disposed  to  count  these 
two  ballots  for  appellee,  Smith. 

Ballot  3781  has  a  blue  lead  pencil  cross  in  the  square 
before  the  democratic  candidate  for  county  treasurer,  in 
the  square  before  the  name  of  appellant  and  the  square 
before  appellee,  and  the  square  before  the  republican  can- 
didate for  county  superintendent.  These  are  all  the  marks 
on  the  face  of  the  ballot.  This  ballot,  alone,  would  not 
arouse  suspicion  of  anything  more  than  a  mistake  on  the 
part  of  the  voter,  and  even  with  the  rest  of  the  proof  in 
the  record  we  are  not  prepared  to  say  that  the  voter  did  not 
make  the  two  blue  pencil  marks  in  the  respective  squares 
before  the  names  of  appellant  and  appellee,  both  running 
for  sheriff.  This  ballot  cannot  be  counted  for  either  appel- 
lant or  appellee. 

It  is  insisted  by  appellant  that  if  the  court  should  count 
these  ballots  in  said  fourth  Pana  district  as  indicated  above, 
then,  following  the  same  reasoning,  the  court  should  count 
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eight  ballots  in  district  No.  i  of  Buckhart  township,  which 
were  not  counted  by  the  trial  court.  It  is  contended  by 
the  appellee  that  these  ballots  cannot  be  considered  by  this 
court  as  they  were  not  properly  presented  here  by  the  rec- 
ord. We  are  inclined  to  agree  with  that  contention.  We 
deem  it  proper,  however,  to  say  that  there  is  no  proof  of 
any  kind  in  the  record  to  show  that  any  fraud  was  com- 
mitted in  the  first  Buckhart  district.  Although  on  some  of 
these  ballots  different  colored  pencils  were  used  in  mark- 
ing crosses,  still,  without  some  extrinsic  proof  of  fraud  we 
would  not  feel  justified  in  ignoring  the  black  pencil  crosses, 
as  we  did  in  the  fourth  Pana  district.  Moreover,  if  this 
were  done  it  would  not  change  the  final  result.  While  the 
result  on  the  face  of  the  returns,  on  the  contest  in  the  trial 
court  and  in  the  counting  of  the  ballots  in  this  court  has 
been  close,  if  a  consistent  line  of  reasoning  be  followed  as 
to  the  various  questions  raised,  we  are  convinced  that  the 
result  cannot  be  more  favorable  to  appellee  than  reached  in 
the  foregoing  opinion. 

Apparently  no  effort  w-as  made  by  the  judges  of  elec- 
tion in  the  fourth  district  of  Pana,  during  the  canvass  of 
the  votes,  to  enforce  the  law  and  prevent  unauthorized 
persons  from  handling  the  ballots.  An  election  conducted 
with  as  little  regard  to  the  law  as  was  the  canvass  of  the 
ballots  in  that  district  would  be  but  a  mockery.  The  safety 
and  perpetuity  of  popular  government  depends  on  the  pur- 
ity of  its  elections.  The  sanctity  of  the  ballot  should  be 
safeguarded  in  every  possible  manner.  The  courts  can  per- 
form no  higher  duty,  in  a  contest  of  this  character,  than 
to  enforce  strictly  and  impartially  the  election  laws  of  the 
State. 

Adding  to  the  3255  uncontested  votes  for  appellant, 
Brents,  the  30  contested  ballots  we  have  counted  for  him, 
gives  him  3285.  Adding  to  Smith's  3217  uncontested  votes 
the  62  contested  ballots  we  have  counted  for  him,  gives  him 
3279.     This  leaves  a  plurality  of  six  votes  for  Brents.     It 
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follows  that  Thomas  W.  Brents  was  duly  elected  sheriff  of 
Christian  county,  and  that  the  county  court  erred  in  find- 
ing appellee,  J.  R.  Smith,  elected  and  rendering  judgment 
accordingly. 

The  judgment  of  the  county  court  will  be  reversed  and 
the  cause  remanded  to  that  court,  with  directions  to  enter 
a  judgment  in  favor  of  appellant. 

Reversed  and  remanded,  with  directions. 


Wilson  W.  Thurston  et  ai  Defendants  in  Error,  z's. 

Elmkr  Tubbs,  Plaintiff  in  Error. 

Opinion  filed  June  20,  ipiT, 

Appeals  and  errors — the  record  should  show  affirmatively  that 
guardian  ad  litem  was  appointed  for  minor.  A  decree  rendered  in 
accordance  with  the  prayer  of  a  bill  to  cancel,  as  a  cloud  on  com- 
plainants' title,  an  alleged  misdescription  of  land  in  a  will  must  be 
reversed  where  the  record  fails  to  show  affirmatively  the  appoint- 
ment of  a  guardian  ad  litem  for  a  certain  minor,  to  whom  the  will 
devises  the  remainder  in  fee  in  the  lands  covered  by  the  descrip- 
tion sought  to  be  corrected,  his  claim  being,  therefore,  directly  ad- 
verse to  the  claim  of  complainants. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county ; 
the  Hon.  A.  M.  Rose,  Judge,  presiding. 

William  G.  Wilson,  and  Samuel  N.  Finn,  for  plain- 
tiff in  error. 

E.  D.  Telford,  for  defendants  in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Wilson  W.  Thurston  and  Daisy  V.  Thurston  filed  a 
bill  in  equity  in  the  circuit  court  of  Marion  county  to  quiet 
their  title  to  certain  lands  therein  described,  and  praying 
that  an  alleged  misdescription  contained  in  the  second  par- 
agraph of  the  last  will  and  testament  of  Vickerman  Rob- 
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inson  be  declared  a  cloud  upon  complainants'  title  and  as 
such  removed  therefrom.  Elmer  Tubbs  was  made  the  sole 
defendant  to  the  bill  and  filed  an  answer  thereto,  signed  by 
himself,  "by  W.  G.  Wilson,  solicitor  for  defendant."  The  ' 
cause  was  heard  upon  evidence  reported  by  the  master  in 
chancery  and  other  evidence  heard  in  open  court,  and  a 
decree  was  rendered  in  accordance  with  the  prayer  of  the 
bill.  To  reverse  this  decree  Elmer  Tubbs  has  sued  out  this 
writ  of  error,  and  the  record  has  been  brought  to  this  court 
for  review. 

We  are  of  the  opinion  that  there  is  an  error  in  this 
record  which  requires  a  reversal  of  the  decree  below  with- 
out regard  to  the  real  merits  of  the  controversy.  It  appears 
both  from  the  bill  and  answer  that  plaintiff  in  error  is  a 
minor  under  the  age  of  twenty-one  years.  He  was  regu- 
larly served  with  summons  and  appeared  by  attorney  and 
answered  the  bill.  There  was  no  prayer  in  the  bill  for 
the  appointment  of  a  guardian  ad  litem  and  none  was  ap- 
pointed. The  minor  was  directly  interested  in  the  subject 
matter  of  the  action,  as  will  appear  from  the  following 
statement  of  the  facts:  Vickerman  Robinson,  a  widower 
of  advanced  years,  residing  in  Marion  county,  was  in  his 
lifetime  the  owner  of  a  farm  of  280  acres.  He  had  seven 
children.  In  1896  he  made  deeds  purporting  to  convey 
40  acres  of  land  to  each  of  his  said  children.  These  deeds 
were  properly  executed  and  left  in  the  hands  of  William 
Jones,  a  notary  public,  who  had  prepared  said  deeds,  with 
instructions  from  the  grantor  "to  keep  them  until  after 
the  death  of  the  grantor  and  then  deliver  them  to  the  par- 
ties named  as  grantees."  A  few  years  afterwards  Vick- 
erman Robinson  married.  In  1900  he  executed  a  will,  by 
which  he  gave  his  wife  a  life  estate  in  the  south-east  quar- 
ter of  the  north-east  quarter  of  section  35,  township  3, 
range  3,  east,  with  remainder  in  fee  to  Elmer  Tubbs,  a 
son  of  Florence  May  Tubbs  and  grandson  of  the  testator. 
The  south  half  of  the  above  described  40  acres  was  in- 
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eluded  in  a  deed  made  by  the  testator  to  his  son,  Clarence 
Robinson,  and  the  north  half  thereof  was  in  the  deed  made 
to  his  daughter,  Daisy,  now  Daisy  Thurston.  Clarence 
Robinson  conveyed  the  south  half  of  said  40  acres  to  Wil- 
son W.  Thurston,  husband  of  Daisy  Thurston,  who  were 
complainants  below  and  are  defendants  in  error  here. 

It  will  thus  be  seen  that  plaintiff  in  error  claimed  to  be 
the  owner  in  fee,  subject  to  the  life  estate  of  the  widow  of 
the  testator,  of  the  south-east  quarter  of  the  north-east  quar- 
ter of  section  35,  while  defendants  in  error  claim  the  same 
lands  under  the  deeds  executed  by  Vickerman  Robinson. 
Questions  arising  out  of  these  conflicting  claims  of  title 
were  decided  by  the  court  below  and  have  been  argued  in 
this  court. 

Since  the  failure  of  the  court  to  appoint  a  guardian 
ad  litem  for  plaintiff  in  error  to  represent  him  and  pro- 
tect his  rights  in  the  premises  requires  a  reversal  of  the 
decree,  we  do  not  deem  it  proper  to  express  any  opinion 
upon  any  question  relating  to  the  merits  of  this  case  until 
plaintiff  in  error  has  had  an  opportunity  to  be  heard  by  a 
guardian  ad  litem  appointed  by  the  court  to  properly  pro- 
tect his  interests.  The  record  should  affirmatively  show 
that  a  guardian  ad  litem  was  appointed  to  appear  and  an- 
swer for  infant  parties,  otherwise  the  judgment  or  decree 
will  be  reversed  on  error  or  appeal.  22  Cyc.  636;  Bssing- 
ton  V.  Neill,  21  111.  139;  Rhoads  v.  Rhoads,  43  id.  239; 
Hall  V.  Dazis,  44  id.  494;  Roodhouse  v.  Roodhouse,  132 
id.  360;  Ames  v.  Ames,  151  id.  280;  Phillips  v.  Phillips, 
185  id.  629;  Binns  v.  LaForge,  191  id.  598;  White  v.  Kil- 
martin,  205  id.  525. 

For  the  error  of  the  court  in  proceeding  to  hear  said 
cause  and  rendering  a  final  decree  therein  against  the  minor 
defendant  without  the  api)ointtnent  of  a  guardian  ad  litentf 
the  decree  of  the  circuit  court  is  reversed  and  the  cause  re- 

^^^^^^^'  Reversed  and  remanded. 
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A.  M.  Walker,  Appellant,  vs.  William  P.  Lcvitt, 

Appellee. 

Opinion  Hied  June  20,  ipii. 

1.  Contracts — contract  will  be  enforced  according  to  its  legal 
effect  where  made  or  to  be  performed.  The  validity,  construction 
and  obligation  of  a  contract  must  be  determined  by  the  law  of  the 
place  where  it  is  made  or  is  to  be  performed,  and  courts  of  an- 
other jurisdiction  will  so  enforce  it. 

2.  Same — rule  where  contract  for  payment  of  money  is  silent  as 
to  place  of  payment.  Where  a  contract  for  the  payment  of  money 
is  silent  as  to  the  plaqe  of  payment  such  place  is  presumed  to  be 
the  place  where  the  contract  was  made,  and  the  debtor  must  seek 
the  creditor  at  his  domicile  or  place  of  business. 

3.  Same — place  where  contract  is  made  is  the  place  where  it  is 
delivered.  The  place  where  a  contract  is  made  depends  not  upon 
where  it  is  actually  written,  signed  or  dated,  but  upon  the  place 
where  it  is  delivered  as  consummating  the  bargain. 

4.  Bills  and  notes — when  a  payee's  residence  is  place'  where 
contract  is  made.  Where  a  note  made  by  a  citizen  of  Illinois  is 
delivered  by  his  agent  to  the  payee  at  her  home  in  a  foreign  State, 
and  she  then  delivers  a  check  to  the  agent  for  the  amount  of  the 
note,  which  is  silent  as  to  place  of  payment,  the  residence  of  the 
payee  is  the  place  where  the  contract  is  consummated  and  payment 
is  to  be  made,  and  the  question  is  not  affected  by  the  disposition 
which  the  agent  may  have  made  of  the  money. 

5.  Same — validity  of  foreign  contract  not  affected  by  fact  that 
mortgage  is  given  on  Illinois  land.  Where  a  contract  for  the  pay- 
ment of  money  is  to  be  performed  in  a  foreign  State,  the^ validity 
of  such  contract  under  the  laws  of  the  foreign  State  is  not  affected 
by  the  fact  that  its  performance  is  secured  by  a  mortgage  on  Illi- 
nois land,  as  the  mortgage  is  but  an  incident  of  the  agreement, 
the  legal  fulfillment  of  which  is  the  payment  of  the  money. 

6.  Same — party  suing  on  foreign  note  need  not  plead  the  inter- 
est lazv  of  foreign  State.  A  party  suing  on  a  note  made  and  to  be 
paid  in  a  foreign  State  need  not  plead  or  prove  the  interest  law  of 
such  foreign  State  even  though  the  note  bears  a  higher  rate  of  in- 
terest than  is  allowed  by  law  in  Illinois,  as  the  plaintiff  is  not  re- 
lying upon  foreign  law  but  upon  the  contract,  and  if  the  latter  is 
usurious  the  burden  is  upon  the  defendant  to  prove  it  so. 

7.  Usury — object  of  various  statutes  relating  to  rate  of  inter- 
est.   The  object  of  the  various  Illinois  statutes  concerning  the  law- 
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ful  rate  of  interest  has  not  been  to  make  void  any  contract  which 
would  be  valid  under  the  law  of  a  foreign  State,  but  to  make  valid 
against  citizens  of  Illinois,  and  their  property,  contracts  which 
might  be  invalid  under  the  law  of  the  State  where  made;  and  in 
so  doing  the  legislature  has  not  violated  any  constitutional  lim- 
itation, as  would  be  the  case  had  it  undertaken  to  invalidate  legal 
contracts  made  in  another  State. 

8.  Same — legislature  cannot  prohibit  making  contracts  outside 
the  State  which  are  valid  where  made.  The  legislature  of  a  Stale 
has  no  power  to  prohibit  its  citizens  from  making,  beyond  limits 
of  the  State,  contracts  which  are  lawful  in  the  place  where  made, 
even  though  such  contracts  may  concern  property  within  the  State. 

9.  Same — extent  to  which  section  8  of  the  Interest  act  may  be 
enforced.  Section  8  of  the  Interest  act  cannot,  without  violating 
constitutional  rights,  be  applied  except  to  cases  where  the  rate  of 
interest  that  may  be  charged  by  the  law  of  the  State  or  country 
where  the  contract  is  made  is  less  than  the  rate  that  may  lawfully 
be  charged  in  this  State. 

10.  Same — when  a  foreign  note  is  not  usurious.  A  note  made 
by  a  citizen  of  Illinois  and  payable  at  the  home  of  the  payee  in  a 
foreign  State  where  the  note  was  delivered,  and  which  bears  inter- 
est at  the  rate  allowed  by  law  in  such  foreign  State,  is  not  usuri- 
ousj  even  though  such  rate  exceeds  the  rate  allowed  by  law  in 
Illinois  and  the  note  is  secured  by  a  mortgage  on  Illinois  land; 
and  in  case  of  suit  in  Illinois  upon  the  note  section  8  of  the  In- 
terest act  presents  no  defense. 

Appeal,  from  the  Circuit  Court  of  Pike  county;  the 
Hon.  Harry  Higbee,  Judge,  presiding. 

Anderson  &  Matthews,  for  appellant. 

W.  E.  WiLUAMS,  and  A.  Clay  Wiluams,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

To  an  action  on  a  promissory  note  the  appellee  set  up 
the  defense  of  usury  as  to  all  except  a  certain  amount  which 
was  tendered  to  the  plaintiff.  The  note,  on  its  face,  bore 
eight  per  cent  interest,  to  be  compounded  annually  if  not 
paid  annually.  The  note  was  dated  Louisiana,  Missouri, 
and  was  payable  generally.     The  payee  was  a  citizen  and 
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resident  of  Missouri  and  the  appellee  a  citizen  and  resident 
of 'Illinois.  The  rate  of  interest  was  lawful  in  Missouri. 
The  note  was  secured  by  a  mortgage  on  real  estate  in  Illi- 
nois, and  the  appellee  contends  that  by  virtue  of  section  8 
of  chapter  74  of  Kurd's  Statutes  of  1909  the  interest  con- 
tracted to  be  paid  was  forfeited.  The  circuit  court  sus- 
tained this  contention,  and  the  plaintiff  has  appealed  from 
the  judgment  directly  to  this  court  on  the  ground  that  the 
constitutionality  of  the  section  mentioned  is  involved. 

That  section  is  as  follows:  "When  any  written  con- 
tract, wherever  payable,  shall  be  made  in  this  State,  or  be- 
tween citizens  or  corporations  of  this  State,  or  a  citizen  or 
corporation  of  this  State  and  a  citizen  or  corporation  of 
any  pther  State,  territory  or  country,  (or  shall  be  secured 
by  mortgage  or  trust  deed  on  lands  in  this  State,)  such  con- 
tract may  bear  any  rate  of  interest  allowed  by  law,  to  be 
taken  or  contracted  for  by  persons  or  corporations  in  this 
State  or  which  is  or  which  may  be  allowed  by  law  on  any 
contract  for  money  due  or  owing  in  this  State :  Provided, 
however,  that  such  rate  of  interest  shall  not  exceed  seven 
per  cent  per  annum.  And  if  any  such  person  or  corpora- 
tion shall  contract  to  receive  a  greater  rate  of  interest  or 
discount  than  seven  per  cent,  upon  any  such  contract,  such 
person  or  corporation  shall  forfeit  the  whole  of  said  inter- 
est so  contracted  to  be  received,  and  shall  be  entitled  only 
to  recover  the  principal  sum  due  to  such  person  or  corpo- 
ration." 

If  the  note  was  an  Illinois  contract  it  was  usurious  on 
its  face,  without  reference  to  this  section.  If  it  was  a  Mis- 
souri contract  it  was  en  forcible  in  this  State  according  to 
the  stipulated  rate  though  in  excess  of  the  rate  allowed  by 
our  law,  unless  the  interest  was  forfeited  by  the  application 
of  this  section.  (Phinney  v.  Baldwin,  16  111.  108;  Smith 
V.  Whittaker,  23  id.  367;  Morris  v.  Wibaux,  159  id.  627; 
Dearlove  v.  Edwards,  166  id.  619.)     The  question  of  the 
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application  of  the  section  was  preserved  by  propositions  of 
law  submitted  to  the  court. 

The  rule  is  well  settled  that  the  validity,  construction 
and  obligation  of  a  contract  must  be  determined  by  the  law 
of  the  place  where  it  is  made  or  is  to  be  performed.  The 
law  of  the  place  becomes  a  part  of  the  contract,  and  the 
courts  of  another  jurisdiction  will  enforce  it  in  accordance 
with  its  legal  effect  where  made  or  to  be  performed.  {Ev- 
ans V.  Anderson,  78  111.  558;  Barnes  v.  Whittaker,  22  id. 
606;  Mumford  v.  Canty,  50  id.  370;  Roundtree  v.  Baker, 
52  id.  241 ;  Coats  v.  Chicago,  Rock  Island  and  Pacific  Rail- 
way Co.  239  id.  154.)  When  a  contract  for  the  payment 
of  money  is  silent  on  the  subject,  the  place  of  payment  is 
presumed  to  be  the  place  of  making  and  the  debtor  must 
seek  the  creditor  at  his  domicile  or  place  of  business.  (JSj- 
may  v.  Gorton,  18  111.  483 ;  DeWolf  v.  Johnson,  10  Wheat. 
367.)  The  place  where  a  contract  is  made  depends  not  upon 
the  place  where  it  is  actually  written,  signed  or  dated,  but 
upon  the  place  where  it  is  delivered,  as  consummating  the 
bargain.  {Gay  v.  Rainey,  89  111.  221.)  The  note  here  was 
delivered  by  the  agent  of  the  appellee  to  the  payee  at  her 
residence  in  Louisiana,  Missouri,  and  she  then  delivered  to 
such  agent  a  check  for  the  face  of  the  note.  The  contract 
was  thus  consummated  in  Missouri  and  the  note  then  took 
effect  as  the  appellee's  obligation  to  re-pay  the  money  there 
where  he  had  borrowed  it.  The  disposition  the  appellee's 
agent  may  afterward  have  made  of  the  money  cannot  af- 
fect the  rights  of  the  parties  to  the  note. 

The  substance  of  section  8  above  mentioned,  omitting 
the  clause  referring  to  security  on  lands  in  this  State,  first 
appeared  in  our  statutes  in  1857.  The  conventional  rate 
of  interest  in  this  State  was  then  ten  per  cent,  which  was 
higher  than  the  rate  permissible  in  other  States  and  coun- 
tries from  whose  citizens  and  corporations  the  citizens  of 
this  State  were  accustomed  to  borrow  money,  secured  by 
mortgages  on  land  in  this  State.    Under  the  laws  of  these 
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other  States  and  countries  various  results  followed  a  usuri- 
ous contract,  ranging  from  a  forfeiture  of  the  excess  of  in- 
terest to  the  complete  avoidance  of  the  contract.  Where  a 
contract  or  loan  was  made  in  this  State,  or  between  citizens 
of  this  State  and  citizens  of  such  foreign  State,  and  per- 
formance or  payment  was  to  be  made  in  such  foreign  State, 
the  contract  or  loan  was  governed  by  the  law  of  such  for- 
eign State,  and  was  valid  or  invalid  as  and  to  the  extent 
determined  by  such  foreign  law.  (McAllister  v.  Smith,  17 
111.  328;  Adams  v.  Robertson,  37  id.  45;  Andrews  v. 
Pond,  13  Pet.  65.)  Thus,  a  note  given  in  New  York  by  a 
citizen  of  this  State  and  payable  there,  bearing  interest  at 
a  rate  in  excess  of  seven  per  cent,  was  void  because  so  de- 
clared by  the  law  of  New  York  though  in  Illinois  it  was 
competent  to  contract  for  ten  per  cent.  To  meet  this  situ- 
ation and  enable  citizens  of  this  State  to  borrow  money  in 
other  States  whose  usury  laws  were- more  stringent,  and  to 
give  obligations  and  security  for  loans  so  made  that  should 
be  legally  binding  and  en  forcible  here  against  the  borrow- 
ers and  their  property  though  not  enforcible  where  made, 
the  General  Assembly  passed  two  acts.  One,  which  went 
into  effect  February  12,  1857,  provided  that  when  any  con- 
tract or  loan  should  be  made  in  this  State  or  between  citi- 
zens of  this  State  and  any  other  State  or  country,  bearing 
interest  at  a  rate  lawful  in  this  State,  it  should  be  lawful 
to  make  the  principal  and  interest  of  such  contract  or  loan 
payable  in  any  other  State  or  territory  of  the  United  States 
or  in  the  city  of  London,  in  England,  and  in  all  such  cases 
the  contract  or  loan  should  be  governed  by  the  laws  of  this 
State  and  not  affected  by  the  laws  of  the  State  or  country 
where  the  same  should  be  made  payable,  and  that  no  con- 
tract or  loan  theretofore  made  bearing  interest  at  a  rate 
lawful  in  this  State  when  such  contract  was  made,  should 
be  invalidated  or  in  anywise  impaired  or  affected  by  reason 
of  the  same  having  been  made  payable  in  any  other  St-ate 
or  country.     (Laws  of  1857,  p.  38.)    At  the  same  session 
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"an  act  for  the  encouragement  and  security  of  loans  of 
money*'  was  passed,  which  went  into  effect  February  i6, 
1857,  ^^^  provided  that  it  should  be  lawful  for  any  per- 
son or  corporation  borrowing  money  in  this  State  to  make 
notes,  bonds,  mortgages  and  other  securities  for  the  pay- 
ment of  principal  or  interest  at  the  rate  authorized  by  the 
laws  of  this  State  payable  at  any  place  where  the  parties 
might  agree,  though  the  legal  rate  of  interest  in  such  place 
might  be  less  than  in  this  State,  and  such  securities  should 
not  be  held  to  be  usurious  oc  invalidated  because  of  the 
rate  of  interest  at  the  place  where  the  paper  should  be  made 
payable  being  less  than  in  this  State  or  because  of  any  usury 
or  penal  law  in  such  place.  It  was  further  provided  that 
no  plea  of  usury  or  defense  founded  upon  an  allegation  of 
usury  should  be  sustained  in  any  court  of  the  State  nor  any 
security  held  invalid  on  an  allegation  of  usury,  where  the 
rate  of  interest  did  not  exceed  that  allowed  by  the  laws  of 
this  State,  because  of  such  security  being  payable  at  a  place 
where  such  rate  of  interest  was  not  allowed.     (Laws  of 

1857,  p.  33.) 

It  was  not  the  object  of  these  acts  to  restrict  the  power 

of  the  citizen  to  contract  for  the  payment  of  interest.  They 
were  enabling  acts,  and  were  intended  to  encourage  the 
lending  of  money  in  the  State  by  enabling  its  citizens  to 
make  a  valid  contract  to  re-pay  the.  money  in  the  State 
where  it  was  borrowed,  even  though  it  was  recognized  that 
the  contract  would  be  void  in  that  State.  Their  effect  and 
intention  were  not  to  make  void  any  contract  which  would 
be  valid  under  the  law  of  a  foreign  State,  but  to  make 
valid  against  citizens  of  Illinois,  and  their  property,  con- 
tracts which  under  the  law  of  the  State  where  made  would 
be  void.  They  were  therefore  open  to  no  constitutional  ob- 
jection. In  Fozvler  v.  Equitable  Trust  Co.  141  U.  S.  384, 
they  were  enforced  by  the  Supreme  Court  of  the  United 
States  in  a  case  where  it  was  sought  to  interpose  the  de- 
fense that  the  contract  of  loan  was  a  New  York  contract 
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payable  in  New  York  and  was  void  under  the  usury  laws 
of  that  State. 

In  the  revision  of  1874  these  two  statutes  were  repealed 
and  a  single  section  was  enacted  on  the  subject,  as  follows : 
"When  any  bond,  bill,  draft,  acceptance,  mortgage  or  other 
contract,  shall  have  been  or  shall  be  made  in  this  State',  or 
between  citizens  of  this  State,  or  a  citizen  of  this  State  and 
any  other  State,  territory  or  country,  bearing  interest  at  a 
rate  lawful  by  the  laws  of  this  State,  may  be  made  payable 
in  any  other  State,  territory  or  country,  such  contracts  shall 
be  governed  by  the  laws  of  this  State."  (Rev.  Stat.  1874, 
cha^.  74,  sec.  8.)  In  1875  this  section  was  amended  so  as 
to  read  precisely  as  it  does  now,  except  for  immaterial  ver- 
bal changes  and  the  rate,  which  has  since  been  reduced  from 
ten  to  seven  per  cent.  (Laws  of  1875,  p.  85.)  The  object 
of  the  legislature  has  always  been  the  same, — to  enable  citi- 
zens to  borrow  money  outside  the  State  at  the  highest  rate 
permitted  by  law  within  the  State,  and  to  give  valid  obli- 
gations therefor,  though  such  obligations  may  be  invalid 
by  the  law  of  the  State  where  made.  The  legislature  has 
power  thus  to  make  contracts  otherwise  invalid  enforcible 
in  this  State,  for  in  so  doing  it  violates  no  constitutional 
limitation.  If  it  is  undertaken  to  invalidate  legal  contracts 
made  in  another  State  the  case  is  different.  Such  action 
would  deny  to  the  parties  to  the  contract  the  equal  protec- 
tion of  the  laws  and  abridge  their  privileges  as  citizens  of 
the  United  States,  and  deprive  them,  without  due  process 
of  law,  of  the  liberty  of  making  contracts  outside  the  State 
in  regard  to  their  property.  The  legislature  of  a  State  has 
no  power  to  prohibit  its  citizens  from  making,  beyond  the 
limits  of  the  State,  contracts  lawful  in  the  place  where  they 
are  made,  even  though  such  contracts  may  concern  prop- 
erty within  the  State.  (Allgeyer  v.  State  of  Louisiana,  165 
U.  S.  578.)  The  validity  of  the  contract  here  is  in  no  way 
affected  by  the  fact  that  its  performance  was  secured  by  a 
mortgage  of  Illinois  land.     The  mortgage  was  but  an  in- 


550  Walker  v.  Lovitt.  [250  111 

cident  of  the  agreement.  "The  mere  taking  of  foreigfn  se- 
curity does  not  necessarily  draw  after  it  the  consequence 
that  the  contract  is  to  be  fulfilled  where  the  security  is 
taken.  The  legal  fulfillment  of  a  contract  of  loan  on  the 
part  of  the  borrower  is  re-payment  of  the  money  and  the 
security  given  is  but  the  means  of  securing  what  he  has 
contracted  for,  which  in  the  eye  of  the  law  is  to  pay  where 
he  borrows,  unless  another  place  of  payment  be  expressly 
designated  by  the  contract."  (DeWolf  v.  Johnson,  supra; 
Coghlan  v.  South  Carolina  Railroad  Co,  142  U.  S.  loi ; 
Manhattan  Life  Ins,  Co,  v.  Johnson^  188  N.  Y.  108;  Lock- 
wood  V.  Mitchell,  7  Ohio  St.  387.)  The  section  of  the  stat- 
ute under  consideration,  without  violating  constitutional 
rights,  can  be  applied  only  to  cases  where  the  rate  of  in- 
terest that  may  be  charged  by  the  law  of  the  State  or  coun- 
try where  the  contract  is  made  is  less  than  the  rate  that 
may  lawfully  be  charged  in  this  State. 

A  distinction  is  sought  to  be  drawn  by  counsel  for  ap- 
pellee between  statutes  which  declare  a  usurious  contract 
void  and  those  which  merely  provide  for  a  forfeiture  of  in- 
terest, but  the  difference  is  only  one  of  degree  and  not  of 
kind.  No  more  authority  exists  for  taking  from  an  individ- 
ual the  benefit  of  a  part  of  his  contract  than  for  taking  all. 

It  is  also  insisted  that  the  appellant  did  not  plead  the 
Missouri  statute  in  regard  to  interest  and  therefore  it  was 
not  properly  admitted  in  evidence.  It  was  not  necessary 
for  the  appellant  to  aver  or  prove  the  law  of  Missouri. 
The  burden  of  proving  usury  was  on  the  defendant  relying 
upon  it  as  a  defense.  The  appellant  claimed  a  recovery  not 
because  of  the  law  of  Missouri  but  upon  the  contract,  and 
if  that  was  unlawful  the  burden  of  showing  it  was  on  the 
appellee.  Dearlove  v.  Bdzvards,  supra;  Smith  v.  WhittakcTj 
supra. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Charles  H.  Gersch,  Plaintiff  in  Error,  vs.  The  City  of 
Chicago  et  a/.  Defendants  in  Error. 

Opinion  filed  June  20,  igii. 

1.  Offices — there  is  no  statute  in  force  creating  the  ofUce  of 
police  patrolman  in  Chicago,  The  office  of  police  patrolman  in 
Chicago  was  not  created  by  the  city's  special  charter  nor  preserved 
when  the  city  adopted  the  Cities  and  Villages  act,  and  there  is 
now  no  statute  in  force  creating  such  office.  {Bullis  v.  City  of 
Chicago,  235  111.  472,  adhered  to.) 

2.  Mandamus — when  existence  of  ordinance  creating  office  is 
essential  to  suit.  The  existence  of  an  ordinance  creating  the  office 
of  police  patrolman  is  essential  to  the  maintenance  of  a  mandamus 
suit  to  compel  the  placing  of  petitioner's  name  upon  the  roster  of 
police  patrolman  of  Chicago  and  upon  the  pay-roll  and  to  certify 
his  name  for  payment  of  salary  as  such  police  patrolman. 

3.  Courts — it  is  for  the  legislature,  and  not  the  courts,  to  cor- 
rect  defects  in  the  larv.  The  fact  that  there  may  be  a  defect  in 
the  law  in  regard  to  the  method  provided  by  the  Cities  and  Vil- 
lages act  for  creating  offices  and  filling  them,  and  therefore,  by 
reason  of  such  defect,  an  inconsistency  between  such  act  and  the 
Civil  Service  act,  does  not  authorize  the  courts  to  usurp  the  func- 
tions- of  the  legislature-  in  correcting  such  defect  or  inconsistency. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  Charles  A.  McDonai^d,  Judge,  presiding. 

On  February  15,  191 1,  the  plaintiff  in  error  filed  a  peti- 
tion in  the  superior  court  of  Cook  county  praying  for  a 
writ  of  mandamus  to  place  his  name  upon  the  roster  of 
police  patrolmen  of  the  city  of  Chicago  and  upon  the  pay- 
roll and  to  certify  his  name  for  payment  of  his  salary  as 
such  police  patrolman.  A  demurrer  was  sustained  to  the 
petition,  and  the  petitioner  having  elected  to  stand  by  it, 
the  petition  was  dismissed  at  his  costs.  The  petitioner  has 
sued  out  a  writ  of  error  from  this  court  to  review  the  judg- 
ment on  the  ground  that  by  it  his  right  to  share  in  the 
police  pension  fund  is  abridged,  in  violation  of  the  four- 
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teenth  amendment  to  the  constitution  of  the  United  States 
and  of  section  2  of  article  2  of  the  constitution  of  this 
State. 

The  petition  sets  out  very  fully  the  provisions  of  the 
charter  of  the  city  of  Chicago  of  1863  in  regard  to  the  po- 
lice department,  the  amendment  thereof  and  a  number  of 
ordinances  of  the  city  upon  the  subject  of  the  police;  the 
adoption  by  the  city  of  the  Cities  and  Villages  act  on  April 
23?  1875;  *c  passage  on  June  28,  1875,  of  an  ordinance 
for  the  re-organization  of  the  police  department,  and  on 
April  13,  1881,  of  another  ordinance  on  that*  subject ;  the 
adoption  on  March  25,  1895,  of  the  City  Civil  Service  act 
by  the  voters  of  the  city  and  its  going  into  effect  on  July  i, 
1895.  All  these  facts  are  alleged  as  they  appeared  in  the 
case  of  Btdlis  v.  City  of  Chicago,  235  111.  472.  The  peti- 
tion also  alleges  the  appointment  of  a  board  of  civil  service 
commissioners,  and  their  adoption  of  rules  and  classifica- 
tion of  the  offices  and  places  of  employment  in  the  city. 
It  is  then  alleged  that  Charles  H.  Gersch,  the  plaintiff  in 
error,  was  appointed  to  the  office  of  police  patrolman  on 
August  17,  1876,  by  the  general  superintendent  of  police, 
took  the  oath  of  office,  entered  upon  the  performance  of  his 
duties  and  continued  therein  until  wrongfully  discharged; 
that  he  continued  in  office  and  was  recognized  as  police 
patrolman  by  the  mayors,  superintendents  of  police  and  city 
councils  and  no  successor  was  appointed  for  him  but  money 
was  appropriated  for  his  salary,  and  his  salary  as  such  po- 
lice patrolman  was  paid  to  him  until  July  i,  1893,  when  he 
was  promoted  to  police  patrol  sergeant,  the  duties  of  which 
office  he  performed  until  June  i,  1895,  when  he  was  pro- 
moted to  police  desk  sergeant,  which  office  he  held  when 
the  Civil  Service  act  went  into  effect,  July  i,  1895;  that 
thereupon  he  became  a  member  of  the  classified  civil  ser- 
vice of  the  city  of  Chicago  and  so  continued  as  police  desk 
sergeant  until  November  23,  1907,  when  he  was  wrong- 
fully reduced  to  the  office  of  police  patrolman,  in  which  he 
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served  until  December  2,  19 lo,  when  his  name  was  dropped 
from  the  pay-roll  by  order  of  the  superintendent  of  police, 
wrongfully  and  without  warrant  of  law,  without  any  writ- 
ten charges,  without  trial  and  for  no  alleged  misconduct. 
During  all  the  time  from  July  i,  1895,  to  December  2, 
1910,  all  pay-rolls  of  officers  and  employees  of  the  city  of 
Chicago,  including  police  patrolmen  and  sergeants  in  the 
police  force,  have  been  certified  by  the  board  of  civil  ser- 
vice, commissioners,  and  the  plaintiff  in  error  has  been  so 
certified  and  paid. 

A.  B.  ChiIvCOAT,  for  plaintiff  in  error. 

Edward  J.  Brundage,  Corporation  Counsel,  and  Rob- 
ert R.  Jampous,  for  defendants  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

In  Bullis  V.  City  of  Chicago,  235  111.  472,  and  in  numer- 
ous other  decisions  both  before  and  since,  many,  if  not  all, 
of  which  are  cited  in  Preston  v.  City  of  Chicago,  246  111. 
26,  questions  decisive  against  the  contention  of  the  plaintiff 
in  error  have  been  determined.  At  the  foundation  of  his 
case  lies  the  proposition  that  the  office  of  police  patrolman 
was  created  by  the  charter  of  the  city  of  Chicago  in  1863 
and  was  not  abolished  when  the  city  adopted  the  Cities  and 
Villages  act.  The  cases  referred  to  have  decided  this  propo- 
sition against  him,  and  have  decided  that  there  is  now  in 
force  no  statute  creating  the  office  of  police  patrolman  and 
that  a  suit  of  this  character  cannot  be  maintained  without 
an  ordinance  creating  the  office.  His  counsel  devotes  him- 
self to  a  vigorous  argument  that  these  cases  were  wrongly 
decided  and  the  positions  announced  in  them  should  be 
abandoned,  but  wx  are  not  convinced  and  it  would  be  use- 
less to  repeat  the  argument.  Not  only  does  the  petition 
fail  to  allege  any  ordinance  creating  such  office,  but  coun- 
sel states  in  his  brief  that  there  is  no  such  ordinance,  and 
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that  therefore  it  follows  that  if  the  court  adheres  to  its 
former  decisions  there  are  no  policemen,  either  de  jure  or 
de  facto,  in  the  city  of  Chicago.  This  may  be  true,  and 
it  may  be  true  that  there  is  a  defect  in  the  law  in  regard 
to  the  method  authorized  by  the  Cities  and  Villages  act  of 
creating  offices  and  filling  them,  and  an  inconsistency,  be- 
cause of  such  defect,  between  that  act  and  the  City  Civil 
Service  act.  If  so,  it  is  the  province  of  the  legislature  and 
not  the  court  to  correct  such  defect  or  inconsistency. 

Under  the  former  decisions  of  the  court,  to  which  we 
adhere,  the  demurrer  was  properly  sustained. 

Judgment  affirmed. 


John  Tijan,  Defendant  in  Error,  vs.  The  Illinois  Steel 

Company,  Raintiff  in  Error. 

Opinion  Hied  June  20,  ipii. 

1.  Master  and  servant — 0  servant  does  not  cease  to  be  a  ser- 
vant during  rest  periods.  Where  two  servants  work  alternately  for 
thirty-minute  periods  during  the  twelve  hours  of  their  emplo3rment 
they  do  not  cease  to  be  servants  during  their  rest  periods,  and 
the  master  is  liable  for  a  negligent  act  performed  by  one  servant 
during  his  rest  period  if  the  act  is  one  for  which  the  master 
would  be  responsible  if  done  by  the  servant  while  on  duty. 

2.  Same — master  liable  where  servant  performs  a  duty  at  the 
wrong  time.  If  the  act  done  by  a  servant  is  one  which  he  is  em- 
ployed to  do  the  master  is  responsible  for  the  negligence  of  the 
servant  in  doing  the  act  at  the  wrong  time,  whether  it  was  done 
intentionally  or  accidentally. 

3.  Evidence — what  evidence  not  competent  on  the  question  of 
necessity  for  the  master  making  rules.  Upon  the  question  of  the 
necessity  for  promulgating  rules  for  the  government  of  employees 
employed  in  the  various  mills  of  a  large  manufacturing  plant,  it 
may  be  proper  to  prove  the  situation  in  the  mill  where  the  injury 
to  a  workman  occurred,  the  character  of  the  machinery  and  num- 
ber of  men  employed  therein,  but  it  is  not  competent  to  prove  the 
extent  of  the  entire  plant  and  total  number  of  men  employed;  but 
it  is  not  necessarily  reversible  error  to  permit  such  proof. 
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Writ  o^  Error  to  the  Appellate  Court  for  the  Second 
District ; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Will  county;  the  Hon.  Charles  B.  Camp- 
bell, Judge,  presiding. 

Defendant  in  error  was  employed  by  plaintiff  in  error 
in  its  steel  mills  in  Joliet.  While  engaged  in  the  line  of 
his  employment  he  was  seriously  injured  and  brought  this 
suit  to  recover  damages,  charging  in  his  declaration  that 
said  injuries  resulted  from  the  negligence  of  plaintiff  in 
error.  He  recovered  a  judgment,  which  has  been  affirmed 
by  the  Appellate  Court  for  the  Second  District,  and  the 
case  is  brought  here  by  writ  of  certiorarL 

We  adopt  the  following  statement  of  the  case  made  by 
the  Appellate  Court: 

"The  appellee  was  employed  by  appellant  as  a  member 
of  a  gang  of  men  known  as  the  'sailor  gang,'  repairing  a 
re-heating  furnace  in  the  billet  mill  in  the  appellant's  steel 
works.  A  row  of  furnaces  extended  east  and  west.  South 
of  the  furnaces,  and  about  a  foot  from  them,  a  narrow- 
gauge  track  extended  east  and  west  through  the  entire 
length  of  the  row  of  furnaces.  Upon  this  track  a  small 
but  heavy  iron  car  or  ingot  buggy,  about  two  feet  high  and 
four  feet  long,  was  operated  for  carrying  steel  ingots.  The 
space  between  the  furnace  and  the  car  was  from  six  to  ten 
inches,  and  there  were  some  gear  wheels  on  the  side  of  the 
car  that  approached  still  nearer  to  the  furnace.  The  car 
was  moved  by  means  of  cables  attached  to  each  end  that 
ran  over  drums  at  either  end  of  the  track.  The  power  was 
furnished  by  electricity  that  moved  the  drum  at  the  end 
towards  which  it  was  desired  to  move  the  car.  The  power 
was  applied  or  controlled  in  a  cage  or  shanty  about  seven 
feet  square  that  was  elevated  somewhere  from  ten  to  eigh- 
teen feet  above  the  track.  There  were  two  appliances  in 
the  cage  which  controlled  the  power  that  moved  the  drums. 
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The  first  appliance  was  an  electric  switch  on  the  east  side 
of  the  cage,  about  four  and  a  half  feet  from  the  floor,  for 
the  purpose  of  cutting  out  the  electric  current  from  the 
controller.  The  switch  was  an  ordinary  fork-switch,  about 
six  or  eight  inches  long  and  three  or  four  inches  wide.  At 
the  top  or  above  the  switch  were  two  prongs  or  forks. 
The  switch  had  a  wooden  cross-bar  and  two  copper  bars  at 
right  angles  with  it,  which  entered  the  forks  to  close  the 
switch.  The  wooden  handle  was  on  the  cross-bar  and  the 
lever  ends  of  the  bars  were  pivoted.  The  switch  would  be 
opened  by  pulling  the  wooden  handle,  so  as  to  cause  the 
connecting  bars  to  come  away  from  the  prongs.  The  elec- 
trical connection  would  then  be  broken  and  the  car  could 
not  be  moved  except  when  the  switch  was  closed.  The 
switch  was  open  when  the  wooden  handle  stood  out  from 
the  wall  or  hung  down,  and  was  only  closed  when  the 
handle  was  upright  above  the  forks.  The  other  appliance 
was  the  controller,  which  was  a  metallic  box  about  two  and 
one-half  feet  long  from  east  to  west,  with  a  lever  extend- 
ing out  of  the  top,  which  moved  east  or  west.  When  the 
lever  stood  upright  in  the  center  it  was  in  a  neutral  position 
and  the  machinery  did  not  move.  If  the  lever  was  moved 
to  the  east  when  the  switch  was  closed  the  car  moved  east, 
and  if  the  lever  was  moved  west  from  the  center  the  car 
would  move  west.  The  further  east  or  west  the  controller 
was  moved  the  faster  the  car  would  move  in  that  direction. 
There  was  also  a  lift,  a  steam  lever,  a  whistle,  a  bench  seat 
and  a  stove  in  the  cage.  The  lift  was  to  work  another 
gearing  which  was  upon  the  buggy,  so  as  to  remove  the  in- 
got off  the  buggy.  The  lever  was  to  start  the  engine  up 
to  run  the  ingot  off  the  rolls,  and  the  whistle  was  to  call 
for  another  ingot.  These  appliances  were  all  operated  by 
the  man  in  the  cage  in  charge  of  the  controller  and  switch. 
The  accident  happened  between  one  and  two  o'clock  on  the 
morning  of  December  lo,  1907,  while  work  in  the  billet 
mill  had  been  suspended  for  about  twenty  minutes  previ- 


Jne,MI.]  TiJAN  v.  Illinois  Steel  Co.  557 

ously  for  want  of  material.  The  appellee,  under  the  direc- 
tion of  his  foreman,  was  at  work  with  his  gang  repairing 
one  of  the  re-heating  furnaces  while  the  billet  mill  was  not 
running.  The  ingot  buggy  had  been  standing  a  few  feet 
east  of  the  furnace  the  gang  was  repairing.  While  the  ap- 
pellee was  stooping  down,  lifting  an  iron  rail,  between  the 
narrow-gauge  track  and  furnace,  the  ingot  buggy  suddenly 
started  west  and  caught  appellee  between  the  buggy  and  the 
furnace,  rolling  him  in  the  narrow  space  and  very  seriously 
injuring  him. 

"The  counts  on  which  the  trial  was  had  severally  al- 
lege that  the  appellant  was  negligent  ( i )  in  failing  to  ex- 
ercise reasonable  care  in  providing  reasonable  safety  ap- 
pliances or  safeguards  for  a  certain  electric  switch;  (2)  in 
failing  to  make,  promulgate  and  enforce  reasonable  rules 
in  warning  and  prohibiting  its  servants  and  persons  on  its 
premises  from  moving,  starting  or  interfering  with  electric 
switches,  controllers  or  appliances  when  the  appellant's  ma- 
chinery was  not  in  motion;  (3)  in  failing  to  make,  post 
or  enforce  rules  preventing  the  assembling  of  servants  in 
places  where  they  w-ere  not  employed;  (4)  in  neglecting  by 
its  servants  to  move  the  switch  a  reasonably  safe  distance 
from  the  fork  and  to  turn  the  switch  in  a  downward  posi- 
tion; (5)  in  failing  to  remove  or  blockade  the  car  and 
prevent  it  from  running  on  the  track;  and  (6)  in  per- 
mitting its  servants  to  assemble  in  the  cage.  Each  count 
averred  that  appellee  was  in  the  exercise  of  due  care;  that 
the  injuries  did  not  result  from  an  assumed  risk  and  were 
not  caused  by  the  negligence  of  a  servant  who  was  a 
fellow-servant  with  appellee." 

Kemper  K.  Knapp,  R.  W.  Campbell,  and  William 
Beye,  (Garnsey,  Wood  &  Lennon,  of  counsel,)  for  plain- 
tiff in  error. 

John  W.  D'Arcy,  for  defendant  in  error. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

Two  grounds  are  urged  for  reversal  of  the  judgment: 
First,  that  the  proof  fails  to  establish  any  liability  on  the 
part  of  plaintiff  in  error  and  the  circuit  court  should  have 
directed  a  verdict  in  its  favor ;  and  second,  •  the  circuit 
court  erred  in  the  admission  of  evidence. 

The  car  which  caused  the  injury  was  moved  east  and 
west  by  a  controller  in  the  shanty,  which  had  the  appear- 
ance of  a  metallic  box.  The  power  was  electricity  and 
was  applied  and  disconnected  by  means  of  a  switch  in  the 
shanty.  When  the  lever  was  in  the  center  of  the  controller 
the  car  would  not  move,  even  with  the  electric  current  ap- 
plied. When  it  was  desired  to  move  the  car  west  the  lever 
in  the  controller  was  moved  west,  and  when  it  was  desired 
to  move  the  car  east  the  lever  was  moved  east.  When  the 
switch  was  thrown  out  the  car  could  not  be  moved  by  the 
controller.  The  switch  was  located  on  the  east  side  of  the 
shanty,  about  four  and  one-half  feet  from  the  floor,  and 
was  within  reach  of  anyone  who  might  be  in  the  shanty. 
It  extended  six  or  eight  inches  out  from  the  wall  and  there 
was  no  protection  of  any  kind  around  it.  When  the  con- 
troller was  off  the  neutral  position,  opening  or  closing  the 
switch  would  stop  or  start  the  car.  The  shanty  was  a 
small  room  about  seven  feet  square,  and  in  it  there  were  a 
stove,  and  a  bench  about  six  feet  in  length,  on  which  the 
operator  could  rest  during  the  period  he  was  relieved.  The 
evidence  shows  that  this  shanty  was  frequented  by  other 
employees  for  the  purpose  of  lounging.  The  electrical  ap- 
pliances were  operated,  on  the  night  the  injury  occurred,  by 
Leslie  Fewtrell  and  William  Erik,  boys  of  the  ages  of  sev- 
enteen and  sixteen  years,  respectively.  They  went  on  duty 
at  six  o'clock  P.  M.  and  worked  until  six  o'clock  A.  M. 
They  worked  alternately,  thirty  minutes  at  a  time.  Shortly 
after  one  o'clock,  while  Fewtrell  was  in  charge  of  the  ap- 
pliances, the  machinery  was  closed  down,  and  he  moved  the 
controller  to  the  neutral  position  and  opened  the  switch 
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by  pulling  the  handle  out  from  the  wall  a  few  inches.  At 
1 130  o'clock,  while  the  mill  was  still  shut  down,  Erik  took 
charge  of  the  shanty  and  appliances  therein  and  Fewtrell 
remained  in  the  shanty  during  his  rest  period.  Two  other 
employees  of  plaintiff  in  error  were  also  in  the  shanty  at 
the  time  and  occupied  the  bench  used  for  resting  upon. 
One  of  them  moved  so  as  to  give  Fewtrell  room  to  sit  near 
the  stove,  but  it  becoming  too  warm  for  him  there  he  got 
up,  moved  the  lever  of  the  controller  to  the  west  as  far  as 
it  would  go,  and  sat  on  the  controller.  He  had  a  stick  in 
his  hand  at  the  time,  and  seeing  the  switch  out  of  the  forks, 
touched  the  handle  with  the  stick  and  closed  the  switch. 
The  controller  having  previously  been  moved  to  the  west, 
the  car  shot  forward  on  the  track  and  struck  defendant  in 
error,  very  seriously  injuring  him. 

We  are  of  opinion  that  under  the  evidence  the  plaintiff 
in  error  was  responsible  for  the  negligent  act  of  Fewtrell. 
This  is  stoutly  denied  on  the  ground  that  said  negligent  act 
was  performed  by  Fewtrell  during  the  thirty  minutes  of 
his  rest  period  and  while  it  was  the  duty  of  Erik  to  operate 
the  appliances  in  the  shanty.  It  is  true,  the  lever  of  the 
controller  was  moved  and  the  switch  thrown  in  by  Few- 
trell during  his  period  of  rest,  but  it  was  during  the  hours 
of  his  employment.  He  was  employed  to  work  from  six 
o'clock  P.  M.  to  six  o'clock  A.  M.,  was  paid  for  that  time 
and  during  that  time  he  was  the  employee  of  plaintiff  in 
error.  (Heldmaier  v.  Cobbs,  195  111.  172;  Bailey  on  Per- 
sonal Injuries,  sees.  3208-3214.)  The  mere  fact  that  every 
thirty  minutes  Fewtrell  was  granted  a  period  of  rest  did 
not  terminate  his  employment  nor  relieve  the  company 
from  liability  for  acts  performed  by  him,  if  the  company 
would  be  liable  for  the  acts  if  they  were  performed  during 
the  thirty  minutes  he  was  working.  The  act  itself  was 
within  the  scope  of  Fewtrell's  duties.  In  fact,  it  was  one 
of  the  duties  which  he  was  employed  to  perform,  except 
that  it  was  performed  at  the  wrong  time.     Whether  the 
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switch  was  closed  accidentally  or  intentionally,  it  was  done 
by  the  servant  of  the  plaintiff  in  error  and  was  within  the 
scope  of  his  duties,  and  being  performed  during  the  period 
of  his  employment  the  master  is  liable. 

One  count  in  the  declaration  charged  plaintiff  in  error 
with  negligence  in  failing  to  make,  promulgate  and  enforce 
rules  warning  and  prohibiting  its  servants  and  persons  on 
its  premises  from  moving,  starting  or  interfering  with  elec- 
trical appliances  when  the  machinery  was  not  in  motion, 
and  another  count  charged  negligence  in  failing  to  make, 
post  and  enforce  rules  preventing  the  assembling  of  ser- 
vants in  places  where  they  \Vere  not  employed.  It  does  not 
appear  that  there  were  any  such  rules  or  warnings  promul- 
gated or  posted,  and  for  the  purpose  of  showing  the  neces- 
sity for  them,  defendant  in  error  was  permitted,  over  the 
objection  of  plaintiff  in  error,  to  prove  the  extent  of  the 
plant  of  plaintiff  in  error  and  the  number  of  men  employed 
by  it.  Plaintiff  in  error's  plant  is  composed  of  several  dif- 
ferent departments  or  mills.  The  injury  to  defendant  in 
error  occurred  in  one  of  its  billet  mills,  and  we  do  not  think 
it  was  material  to  prove  more  than  the  situation  in  that 
mill,  the  character  of  the  machinery  and  the  number  of  men 
employed  therein.  We  do  not  think  it  was  competent  to 
prove  the  number  and  character  of  other  mills  than  the  one 
in  which  the  injury  occurred  or  the  entire  number  of  men 
employed  in  the  whole  plant.  The  objection  made  to  the 
proof  when  it  was  offered  was  that  it  was  immaterial. 
While  we  think  the  evidence  was  not  strictly  competent, 
we  are  of  opinion  it  was  not  so  prejudicial  as  to  require 
a  reversal  of  the  judgment. 

The  judgment  of  the  Appellate  Court  is  therefore  af- 

Judgment  affirmed. 
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Paui,  E.  PoIvZin,  Appellant,  vs.  Rand,  McNally  &  Co. 

et  ai  Appellees. 

Opinion  filed  June  20,  ipii. 

1.  Constitutional  i,aw — an  act  which  would  render  a  public 
school  law  ineffectual  would  he  invalid.  It  is  the  constitutional 
duty  of  the  General  Assembly  to  provide  a  thorough  and  efficient 
system  of  free  schools  whereby  the  children  of  the  State  may  re- 
ceive a  good  common  school  education,  and  any  act  of  the  legis- 
lature which  would  make  inoperative  or  render  ineffectual  laws 
adopted  for  the  establishment  and  maintenance  of  an  efficient  sys- 
tem of  free  schools  would  be  invalid. 

2.  Same — the  State  has  right  to  regulate  price  of  school  books. 
The  State  has  the  right  to  regulate  the  adoption  and  price  of  text 
books  used  in  the  public  schools,  and  while  the  possibility  that 
publishers  may  not  comply  with  the  law  may  go  to  the  question 
of  the  wisdom  of. the  law,  it  does  not  go  to  its  constitutionality 
and  is  not  ground  for  holding  such  law  invalid. 

3.  Same — the  legislature  may  require  licensing  of  public  school 
text  books.  Requiring  the  licensing  of  all  public  school  text  books 
offered  for  sale  in  the  State  is  a  provision  in  aid  of  the  power  of 
the  State  to  regulate  the  adoption  and  price  of  such  books,  and  in 
enacting  such  provision  the  legislature  has  the  right  to  assume 
that  the  publishers  will  comply  therewith. 

4.  Same — publishers  cannot,  by  defying  School  Text-book  law, 
render  it  invalid.  The  legislature  cannot  compel  publishers  of  pub- 
lic school  text  books  to  license  their  books  but  it  may  make  the 
licensing  of  such  books  a  condition  precedent  to  the  right  to  sell 
them  in  the  State,  and  the  publishers  cannot,  by  defying  the  law, 
render  it  invalid,  even  though  their  action  may  result  in  tempo- 
rarily closing  the  schools. 

5.  Same — School  Text-book  law  requires  licensing  of  all  text 
books  used  in  public  schools.  The  effect  of  the  School  Text-book 
law  of  1909  is  to  require  the  licensing  of  all  text  books  used  in 
the  public  schools  and  not  merely  a  part  of  such  books. 

6.  Same — fixing  maximum  price  for  part  of  text  books  and  not 
for  all  is  not  a  discrimination.  The  fixing  by  the  School  Text- 
book law  of  1909  of  a  maximum  price  for  a  part  of  the  text  books 
offered  for  sale  in  the  public  schools  but  not  for  all  is  not  such  an 
unreasonable  classification  or  discrimination  as  renders  the  act  un- 
constitutional. 

7.  Same — School  Text-book  law  of  igop  is  invalid  because  of 

provision  for  advertising  for  bids.    Section  6  of  the  School  Text- 
2  5  0  —  3  c 
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book  law  of  1909,  requiring  school  boards,  before  adopting  text 
books,  to  advertise  for  bids  by  publishing  a  notice  in  one  or  more 
newspapers  of  general  circulation  "published  in  the  district,"  means 
in  a  newspaper  first  issued  or  printed  in  the  district  and  not  else- 
where, and  as  such  provision  is  impossible  of  performance  it  is 
invalid,  and  as  it  is  inseparable  from  the  remainder  of  the  act  the 
entire  act  is  invalid. 

8.  Same — classification  of  school  districts,  based  upon  whether 
or  not  a  newspaper  is  published  there,  would  be  invalid.  Section  6 
of  the  School  Text- book  law  of  1909  was  not  intended  to  classify 
school  districts  of  the  State  upon  the  basis  of  whether  or  not  a 
newspaper  of  general  circulation  is  published  therein,  nor  would 
such  a  classification  be  valid  were  it  intended  to  be  made. 

9.  Notice — what  is  meant  by  a  newspaper  of  general  circula- 
tion. A  newspaper  is  of  general  circulation  when  it  circulates 
among  all  classes  and  is  not  confined  to  a  particular  class  or  call- 
ing in  the  community. 

Carter,  C.  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Charles  M.  Walker,  Judge,  presiding. 

Schuyler,  Ettelson  &  Weinfeld,  (Samuel  A.  Ex- 
TELSON,  of  counsel,)  for  appellant: 

The  circuit  court  had  jurisdiction  to  enjoin  the  carry- 
ing out  of  the  contract  in  question  at  the  suit  of  the  com- 
plainant, who  was  a  tax-payer.  Courts  of  equity  will 
enjoin,  at  the  suit  of  a  tax-payer,  any  intended  misappro- 
priation of  the  public  money  or  the  payment  of  such  money 
on  an  illegal  contract.  Adams  v.  Brenan,  177  111.  194; 
H olden  v.  Alton,  179  id.  318. 

An  investigation  concerning  the  constitutionality  of  an 
act  of  the  legislature  begins  with  the  presumption  that  the 
act  is  valid,  and  all  doubts  or  uncertainties  arising  either 
from  the  language  of  the  constitution  or  the  act  must  be 
resolved  in  favor  of  the  validity  of  the  act,  and  the  court 
will  only  assume  to  declare  it  void  in  case  of  a  clear  con- 
flict with  the  constitution.  The  duty  of  the  court  is  to  so 
construe  acts  of  the  legislature  as  to  uphold  their  constitu- 
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tionality  and  validity  if  it  can  reasonably  be  done,  and  if 
their  construction  is  doubtful  the  doubt  will  be  resolved  in 
favor  of  the  law.  The  act  in  question  is  not  in  any  way 
in  contravention  of  either  the  constitution  of  Illinois  or 
that  of  the  United  States.  Gaines  v.  Williams,  146  111. 
450;  People  v.  Gaulter,  149  id.  39;  People  v.  Rose,  203 
id.  46;  People  v.  McBride,  234  id.  146. 

The  legislature  is  the  supreme  law-making  body  of  the 
State.  Section  i  of  article  8  of  the  present  constitution 
provides  as  follows :  "The  General  Assembly  shall  provide 
a  thorough  and  efficient  system  of  free  schools  whereby  all 
children  of  this  State  may  receive  a  good  common  school 
education."  The  act  in  question  was  passed  in  pursuance 
of  this  provision  of  the  constitution  and  is  not  in  contra- 
vention thereof.  The  judgment  of  the  legislature  in  this 
regard  is  sovereign  and  final  and  cannot  be  revised  by  the 
courts.  The  courts  may  look  to  see  whether  the  act  is  in 
conflict  with  the  constitution,  but  have  nothing  to  do  with 
the  wisdom  or  unwisdom,  with  the  expediency  or  inexpedi- 
ency, of  this  particular  enactment.  Chicago  v.  Green,  238 
111.  258 ;  Citrryer  v.  Merrill,  25  Minn,  i ;  State  v.  Ha- 
worth,  122  Ind.  462;  Leeper  v.  State,  103  Tenn.  500. 

The  decree  of  the  circuit  court  was  erroneous  in  find- 
ing that  the  act  of  1909  was  discriminatory  because  of  its 
provision  for  advertising  for  bids.  This  provision  is  gen- 
eral in  its  terms,  and  even  if  there  should  be  school  districts 
in  which  there  could  be  no  advertising  because  of  lack  of 
a  newspaper  of  general  circulation,  such  fact  would  not 
make  the  act  discriminatory,  because  all  districts  in  like 
circumstances  (as  to  having  newspapers)  would  be  gov- 
erned by  the  same  regulations.  Soap  Co,  v.  Chicago,  234 
111.  314;  Saylor  v.  Duel,  236  id.  429;  Potuin  v.  Johnson, 
108  id.  70. 

The  word  "published,"  as  used  in  the  act,  means  given 
or  sent  forth  to  the  public.  The  obvious  intent  of  the 
clause  is  to  require  public  notice,  and  the  meaning  of  the 
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word  "published"  cannot  be  limited.  7  Words  and  Phrases, 
5847;  32  Cyc.  1258;  State  v.  Bass,  97  Me.  484. 

As  the  meaning  of  the  word  "published"  is  obvious  and 
the  intent  is  plainly  to  require  publicity,  it  may  be  ignored 
for  the  purpose  of  effectuating  the  legislative  intent  and 
the  provision  may  be  treated  as  though  the  w^ord  were  not 
contained  in  it.  People  v.  Harrison,  191  111.  257;  Walker 
V.  Springfield,  94  id.  364;  People  v.  Hoffman,  97  id.  234. 

Even  should  the  court  hold  invalid  the  provision  for 
advertising,  still  it  is  separable  from  the  remainder  of  the 
statute,  and  such  invalidity  will  not  affect  the  valid  parts 
of  the  statute  which  are  complete  and  enforceable  by  them- 
selves.    Myers  v.  People,  67  111.  503. 

Lackner,  Butz  &  MiLi^ER,  for  appellee  Rand,  Mc- 
Nally &  Co. : 

The  act  in  question  is  unconstitutional  because  it  pro- 
hibits the  use  in  public  schools  of  unlicensed  books  but  pro- 
vides no  means  for  securing  the  licensing  of  books,  and 
thereby,  in  effect,  enacts  that  all  the  schools  of  this  State 
be  closed.  Cooley's  Const.  Lim.  (7th  ed.)  245;  Powell  v. 
Board  of  Education,  97  111.  375. 

The  School  Text-book  act  is  impossible  of  perform- 
ance because  ninety- four  per  cent  of  the  school  districts  of 
the  State  have  no  newspaper  published  therein.  To  pro- 
vide means  for  securing  competitive  bids  in  six  per  cent 
of  the  districts,  only,  leaving  the  other  ninety-four  per  cent 
of  the  districts  without  such  means^  is  grossly  discrimina- 
tive. Tonazvanda  v.  Price,  171  N.  Y.  415;  Leroy  v.  Jami- 
son, 15  Fed.  Cas.  373;  State  v.  Bass,  97  Me.  484;  People 
V.  Olson,  204  111.  494;  Cooley*s  Const.  Lim.  (7th  ed.)  247. 

The  act  in  question  requires  only  about  one-half  of  the 
books  used  in  the  public  schools  to  be  licensed  and  fails 
to  require  the  licensing  of  certain  books  required  by  statute 
to  be  used  in  the  public  schools.  Therefore  it  imposes 
heavy  burdens  upon  the  publishers  of  certain  scliool  books 
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which  burdens  are  not  imposed  upon  publishers  of  other 
public  school  books  used  and  required  to  be  used  in  the 
public  schools.  Hurd's  Stat.  chap.  122,  pars.  187,  190; 
Cooley's  Const.  Lim.  (7th  ed.)  586;  id.  (6th  ed.)  481; 
Railway  Co.  v.  Ellis,  165  U.  S.  150;  Harwich  v.  Labora- 
tory Co.  205  111.  495 ;  Manowsky  v.  Stephan,  233  id.  409 ; 
Coal  Co.  V.  Harrier,  207  id.  624 ;  Mathews  v.  People,  202 
id.  389;  Gillespie  v.  People,  188  id.  176;  Bden  v.  People, 
161  id.  296;  Millett  v.  People,  117  id.  294;  ' Prorer  v. 
People,  141  id.  171;  Ramsay  v.  People,  142  id.  380;  Off 
&  Co.  V.  Morehead,  235  id.  40;  Coal  Co.  v.  People,  147 
id.  66. 

The  act,  under  the  guise  of  an  exercise  of  the  police 
power,  places  burdens  upon  the  publisher  which  do  not 
tend  to  protect  the  public  health,  morals,  safety  or  welfare, 
and  the  act  therefore  cannot  be  sustained  as  an  exercise  of 
the  police  power.  Const,  of  111.  art.  2.  sec.  2;  Const,  of 
U.  S.  14th  amendment;  People  v.  Steele,  231  111.  345; 
Railway  Co.  v.  Jacksonville,  67  id.  37 ;  Chicago  v.  N etcher, 
183  id  104;  Massie  v.  Cessna,  239  id.  352;  Noel  v.  Peo- 
ple, 187  id.  587;  Booth  V.  People,  186  id.  43;  Gillespie  v. 
People,  188  id.  176;  Saddler  v.  People,  188  id.  243;  Bes- 
sette V.  People,  193  id.  334;  Price  v.  People,  193  id.  114; 
Frorer  v.  People,  141  id.  171. 

The  exclusion  of  unlicensed  text-books  from  the  bid- 
ding is  an  unlawful  discrimination,  making  the  act  in  ques- 
tion unduly  oppressive  and  burdensome.  Chicago  v.  Gun- 
ning System,  214  111.  628;  Hazves  v.  Chicago,  158  id.  653. 

Frank  Hamun,  and  Angus  Roy  Shannon,  for  ap- 
pellee the  Board  of  Education  of  the  City  of  Chicago. 

Mr.  Justice  Farmer  delivered  the  opinionof  the  court : 

The  bill  in  this  case  was  filed  by  appellant,  Paul  E.  Pol- 
zin,  as  a  tax-payer  in  the  city  of  Chicago,  against  the  board 
of  education  of  said  city  and  Rand,  McNally  &  Co.,  also  of 
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the  city  of  Chicago,  and  other  defendants  not  necessary  to 
be  named.     The  bill  alleges  that  in  September,  1909,  the 
board  of  education  adopted  for  use  in  the  public  schools 
of  the  city  of  Chicago,  Dodge's  Advanced  Geography  and 
Dodge's  Elementary  Geography,  published  by  Rand,  Mc- 
Nally &  Co.,  and  entered  into  a  contract  with  said  Rand, 
McNally  &  Co.  whereby  said  publisher  agreed  to  furnish 
said  school  text  books  to  said  board  of  education  and  to  the 
pupils  of  said  schools  at  maximum  prices  in  said  contract 
specified.     The  bill  further  alleges  that  said  text  book  has 
never  been  licensed  as  required  by  an  act  of  the  legislature 
of  1909,  entitled  "An  act  in  relation  to  the  adoption,  use 
and  price  of  public  school  text  books  in  the  free  public 
schools  of  this  State."    The  Governor  refused  to  approve 
the  act  but  failed  to  return  it  to  the  General  Assembly  dur- 
ing its  session  with  his  veto,  and  failed  to  file  the  bill,  with 
his  objections  thereto,  in  the  office  of  the  Secretary  of  State 
within  ten  days  after  the  adjournment  of  the  General  As- 
sembly.   The  bill  therefore  became  a  law  without  the  Gov- 
ernor's signature  and  went  into  effect  July  i,  1909.     The 
contract  between  the  board  of  education  and  Rand,  McNally 
&  Co.  was  for  furnishing  by  the  latter  Dodge's  Advanced 
Geography  to  the  board  of  education,  or  to  persons  desig- 
nated by  it,  at  the  price  of  seventy-two  cents  or  to  pupils 
at  the  price  of  ninety  cents,  and  Dodge's  Elementary  Geog- 
raphy to  the  board  of  education,  or  to  persons  designated  by 
it,  at  the  price  of  thirty-five  cents  and  to  pupils  at  the  price 
of  forty -five  cents.    The  bill  alleges  that  under  said  act  of 
1909  the  said  contract  between  the  board  of  education  and 
Rand,  McNally  &  Co.  is  unlawful,  and  prays  an  injunction 
against  both  parties  restraining  them  from  carrying  out  and 
performing  it. 

The  answer  of  the  board  of  education  admits  failure  to 
comply  with  the  provisions  of  the  act  of  1909,  and  alleges 
that  since  the  enactment  of  said  law  no  publisher  of  any 
text  book  has  complied  with  its  provisions  by  licensing  any 
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geography  or  other  school  text  book,  except  an  arithmetic ; 
that  said  law  is  operative  only  when  the  publishers  vol- 
untarily place  themselves  under  its  provisions,  and  by  the 
failure  of  publishers  to  do  this  the  law  became  and  is  inop- 
erative, and  said  board  of  education  was  confronted  with 
the  alternative  of  obeying  the  strict  letter  of  the  law  by 
buying  no  text  books,  thereby  closing  the  public  schools,  in 
violation  of  its  duty  under  the  constitution  to  maintain  said 
schools,  or  arranging  for  such  temporary  use  of  such  text 
books  as  in  the  judgment  of  said  board  was  deemed  best, 
so  as  to  perform  its  duty,  under  the  constitution,  to  main- 
tain an  efficient  public  school  system  within  its  jurisdiction ; 
that  at  its  meeting  September  7,  1909,  the  board  of  edu- 
cation adopted  resolutions  setting  out  this  condition;  that 
among  other  things  the  resolution  recited  "that  during  the 
emergency  created  by  the  conditions  hereinbefore  set  forth, 
this  board  temporarily  use  such  text  books  as  in  its  opinion 
are  necessary  and  best  for  the  operation  of  the  schools,  and 
purchase  the  same  in  such  quantities  as  they  are  needed,  at 
the  lowest  obtainable  prices."  The  answer  of  Rand,  Mc- 
Nally &  Co.  relies  as  a  defense  upon  the  unconstitutionality 
of  the  act  of  1909. 

The  cause  was  heard  in  open  court  upon  bill,  answers 
and  replications,  oral  testimony  and  a  stipulation  of  facts. 
The  chancellor  found  and  decreed  that  said  act  is  unconsti- 
tutional and  dismissed  the  bill  at  complainant's  costs,  and 
complainant  has  brought  the  case  to  this  court  by  appeal. 

Section  I  of  the  act  of  1909  requires  the  publisher  of 
any  text  book  desiring  to  offer  the  same  for  sale  for  use 
in  the  public  schools  of  this  State  to  file  two  sample  copies 
of  such  book  in  the  office  of  the  Superintendent  of  Public 
Instruction,  together  with  the  list  price  and  the  wholesale 
and  retail  prices  at  which  said  text  book  is  to  be  offered 
for  sale.  The  publisher  is  also  required  to  file  with  the  Su- 
perintendent of  Public  Instruction  a  written  agreement  to 
furnish  said  text  book  at  the  wholesale  price  so  filed,  to 
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the  directors  of  any  public  school  district  or  any  board  of 
education  or  to  any  merchant  or  dealer,  and  at  the  retail 
price  so  filed,  to  any  patron  of  the  public  schools.     The 
agreement  is  required  to  guarantee  that  all  books  offered 
for  sale  and  sold  in  this  State  shall  correspond  with  and 
be  equal  in  quality  with  the  copies  deposited  with  the  Su- 
perintendent of  Public  Instruction.     With  such  text  book 
so  deposited  the  publisher  is  required  to  pay  into  the  State 
treasury  $io,  to  constitute  a  fund  to  be  used  by  the  Superin- 
tendent of  Public  Instruction  to  pay  expenses  of  printing 
and  distributing  lists  of  accredited  text  books  to  county 
superintendents  of  schools,  school  directors  and  boards  of 
education,  as  required  by  section  5  of  the  act.     Section  i 
forbids  the  Superintendent  of  Public  Instruction  from  li- 
censing any  publisher,  and  school  directors  and  boards  of 
education  from  contracting  with  any  publisher,  to  furnish 
any  public  school  text  book  which  shall  be  sold  at  retail 
prices  to  patrons  at  a  price  or  prices  in  excess  of  the  prices 
fixed  for  text  books  enumerated  in  said  section.    Then  fol- 
lows a  list  of  maximum  prices  for  text  books  upon  the  sub- 
jects enumerated.     The  price  of  "complete  geography"  is 
fixed  at  seventy-five  cents  and  "elementary  geography"  at 
thirty-five  cents. 

Section  3  requires  the  publisher  depositing  with  the  Su- 
perintendent of  Public  Instruction  any  text  book,  to  file 
with  said  superintendent  a  bond  in  the  sum  of  $5000  con- 
ditioned for  compliance  with  the  agreement  filed  with  said 
text  book,  and  the  Superintendent  of  Public  Instruction 
shall  thereupon  enter  said  text  book  upon  the  list  of  public 
school  text  books  permitted  to  be  used  in  the  public  schools 
of  this  State  and  shall  issue  a  license  to  the  publisher  to 
sell  said  text  book  for  use  in  said  public  schools.  For  a 
violation  of  the  agreement  the  publisher  is  liable  to  a  pen- 
alty in  the  sum  of  $2000,  to  be  recovered  in  an  action  on 
the  bond  in  the  name  of  the  State. 
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Section  5  requires  the  Superintendent  of  Public  Instruc- 
tion, in  February  of  each  year,  to  furnish  county  superin- 
tendents, boards  of  school  directors  and  boards  of  education 
a  list  of  publishers  who  have  conformed  to  the  requirements 
of  the  act,  a  list  and  description  of  accredited  school  text 
books  and  the  list  prices  and  wholesale  and  retail  prices  of 
said  books.  Said  section  5  also  requires  the  publisher,  be- 
fore entering  into  any  contract  with  any  board  of  education 
or  board  of  directors,  to  furnish  the  county  superintendent 
of  schools  and  the  secretary  of  the  board  of  education  or 
board  of  directors  a  duplicate  printed  list  of  school  text 
books  filed  by  him  with  the  Superintendent  of  Public 
Instruction,  together  with  the  lowest  wholesale  and  retail 
prices,  and  also  with  samples  of  the  school  text  books  in 
said  list  referred  to,  which  lists  and  samples  are  required 
to  be  preserved  as  a  part  of  the  records  of  the  board  of 
education  or  board  of  directors  for  inspection  and  examina- 
tion by  school  officers,  teachers  and  patrons. 

Section  6  is  as  follows :  "Before  adopting  for  use.  in 
the  public  schools  under  their  respective  jurisdictions  any 
school  text  books  under  the  provisions  of  this  act,  it  shall 
be  the  duty  of  each'  board  of  education  or  board  of  direct- 
ors to  advertise  for  bids  by  publishing  a  notice  once  a  week 
for  three  consecutive  weeks  in  one  or  more  newspapers  of 
general  circulation  published  in  the  city  or  district;  said 
notice  shall  state  the  time  up  to  which  said  bids  will  be  re- 
ceived, the  time  at  which  they  will  be  opened,  which  must 
be  at  an  open  meeting  of  the  board  of  education  or  board 
of  directors;  said  notice  shall  also  state  the  classes  and 
grades  for  which  the  text  books  are  to  be  bought,  and 
the  approximate  quantity  needed ;  and  the  said  board  shall 
award  the  contract  for  said  text  books  to  any  responsible 
bidder  or  bidders  offering  suitable  licensed  text  books  at 
the  lowest  prices,  taking  into  consideration  the  quality  of 
the  material  used,  illustrations,  binding,  printing,  author- 
ship, and  all  otlier  things  that  go  to  make  up  a  desirable 
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text  book:  Provided,  that  the  said  board  may  reject  any 
and  all  bids,  or  an/  part  thereof,  and  re-advertise  therefor, 
as  above  provided." 

Section  8  provides  a  penalty  of  not  less  than  $25  nor 
more  than  $500,  to  which  may  be  added  imprisonment  not 
exceeding  sixty  days  in  jail,  against  any  publisher,  mer- 
chant, dealer  or  other  person  or  persons  for  demanding  or 
receiving  for  any  school  text  book  any  sum  in  excess  of  the 
price  for  such  book  filed  with  the  Superintendent  of  Public 
Instruction.  And  section  9  provides  that  text  books  shall 
not  be  changed  oftener  than  once  in  five  years  and  shall  not 
be  changed  in  the  middle  of  the  school  year,  and  that  all 
changes  shall  go  into  effect  at  the  beginning  of  the  first 
term  of  school  after  the  summer  vacation.  Other  sections 
atid  provisions  not  referred  to  are  not  involved  in  the  de- 
cision of  this  case. 

In  the  brief  filed  on  behalf  of  the  board  of  education 
the  constitutionality  of  the  act  in  question  is  not  discussed. 
The  position  taken  by  said  board  is,  that  no  publisher  has 
complied  with  the  act  by  securing  a  license  for  books  de- 
sired and  necessary  to  be  used  in  the  public  schools  under 
its  control ;  that  no  means  are  provided  for  compelling  the 
licensing  of  said  books,  and  that  the  board  was  obliged  to 
procure  them  for  use  in  the  public  schools  or  close  said 
schools,  as  they  could  not  be  conducted  without  the  use  of 
text  books.  Rand,  McNally  &  Co.  (hereafter  referred  to  as 
appellee)  contends  that  as  the  law  prohibits  the  use  in  the 
public  schools  of  text  books  not  licensed  under  its  provi- 
sions and  affords  no  means  for  securing  the  licensing  of 
them,  the  effect  of  the  law  is  to  close  the  public  schools  if 
publishers  do  not  choose  to  secure  the  licensing  of  books, 
and  the  law  is  therefore  invalid  because  it  defeats  the  con- 
stitutional mandate  of  section  i  of  article  8  of  the  consti- 
tution. 

First — It  is  the  constitutional  duty  of  the  General  As- 
sembly to  provide  a  thorough  and  efficient  system  of  free 
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schools,  whereby'  all  children  of  this  State  may  receive  a 
good  common  school  education.  (Const,  art.  8,  sec.  i.) 
Any  act  of  the  legislature  which  would  make  inof^erative 
and  render  ineffectual  laws  adopted  for  the  establishment 
and  maintenance  of  an  efficient  system  of  free  schools 
w^ould  be  invalid.  But  is  that  the  necessary  effect  of  the 
act  under  consideration,  as  contended  by  the  appellee  ?  The 
State  has  the  undoubted  right  to  regulate  the  adoption  and 
price  of  text  books  used  in  the  public  schools.  This  has 
been  decided  in  several  States  and  we  do  not  understand  it 
is  questioned  in  this  case.  If  the  publishers  should  comply 
with  the  law  no  difficulty  could  arise  in  procuring  licensed 
text  books  required  for  use  in  the  public  schools.  The  pos- 
sibility that  they  will  not  comply  with  it  may  go  to  the  wis- 
dom of  the  law  but  we  think  not  to  its  constitutionality. 
The  wisdom  of  an  act  is  a  legislative  question,  and  however 
unwise  it  may  be  thought  to  be,  unless  it  violates  some  pro- 
vision of  the  fundamental  law  it  cannot  be  held  invalid. 
We' do  not  think  the  validity  of  the  act  before  us  depends 
upon  whether  or  not  publishers  will  comply  with  its  provi- 
sions. The  legislature  had  the  right  to  assume  they  would, 
and  requiring  the  licensing  of  all  public  school  text  books 
offered  for  sale  in  this  State  w^as  a  provision  in  aid  of  the 
power  to  regulate  the  adoption  and  price  of  such  books.  It 
may  be  that  this  power  could  be  exercised  by  other  meth- 
ods, but  the  provision  referred  to  was  in  aid  of  the  power 
and  not  contrary  to  the  constitution.  We  would  be  very 
loath  to  hold  that  in  any  case  the  validity  of  an  act  of 
the  legislature  should  be  determined  by  whether  an  indi- 
vidual or  corporation  affected  by  it  would  comply  with  its 
provisions.  The  provision  requiring  text  books  offered  for 
sale  in  this  State  to  be  licensed  is  not  different,  in  prin- 
ciple, from  the  requirement  of  section  176  of  the  School 
law  that  only  persons  having  a  license  or  certificate  from 
the  county  superintendent  of  schools  or  the  Superintend- 
ent of  Public  Instruction  shall  be  employed  to  teach  in  the 
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public  schools.  The  possibility  that  no  one  might  apply  for 
and  undergo  the  examination  required  for  a  certificate  has 
never  been  thought  to  render  the  law  in  that  regard  invalid. 
We  have  laws  authorizing  public  work  to  be  let  by  contract 
to  the  lowest  bidder,  yet  the  possibility  that  when  bids  are 
advertised  for  no  one  will  make  a  bid  does  not  render  the 
law  invalid.  Other  illustrations  of  similar  character  might 
be  given.  It  is  true,  that  up  to  the  time  this  litigation  arose 
only  an  arithmetic  had  been  licensed  under  the  provisions 
of  the  law;  but  are  we  to  assume  from  this  that  publishers 
desiring  to  sell  school  text  books  in  this  State,  protected  by 
and  exercising  rights  under  our  laws,  will  persist  and  con- 
tinue in  refusing  to  perform  the  acts  required  of  them  to 
entitle  them  to  lawfully  sell  their  books?  The  legislature 
could  not  compel  publishers  to  license  their  books  if  they 
chose  not  to  offer  them  for  sale  in  this  State,  but  it  had 
the  power,  as  a  condition  precedent  to  their  right  to  sell 
them  for  use  in  the  public  schools  of  this  State,  to  require 
them  to  license  them.  We  are  not  impressed  with  the  prop- 
osition that  publishers  may,  by  defying  the  power  of  the 
legislature'  and  ignoring  the  law,  render  it  invalid.  It  would 
be  much  better  that  the  schools  should  be  temporarily  in- 
terrupted than  that  such  should  be  declared  to  be  the  effect 
of  the  refusal  of  publishers  to  comply  with  the  law.  The 
State  is  not  so  powerless  in  the  matter  of  providing  school 
text  books  as  to  be  at  the  mercy  of  the  publishers. 

Second — Appellee  contends  that  the  act  requires  only  a 
part  of  the  text  books  used  in  the  public  schools  to  be  li- 
censed and  does  not  require  the  licensing  of  other  text 
books  required  to  be  used  in  the  public  schools,  thus  im- 
posing heavy  burdens  upon  publishers  of  certain  text  books 
that  are  not  imposed  upon  the  publishers  of  other  text 
books,  and  that  the  act  is  discriminative  between  publishers 
and  also  between  patrons  of  the  public  schools.  So  far  as 
the  contention  states  that  the  act  requires  the  licensing  of 
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part  of  the  text  books  but  not  of  all,  it  is  erroneous.  The 
act  requires  the  licensing  of  all  text  books  offered  for  sale 
for  use  in  the  public  schools  of  this  State.  It  also  requires 
that  the  publishers  file  with  the  Superintendent  of  Public 
Instruction  a  list  price  and  the  wholesale  and  retail  prices 
at  which  the  text  books  are  to  be  sold,  together  with  an 
agreement  in  writing  to  furnish  the  books  at  the  prices 
listed.  Section  i  provides  that  the  Superintendent  of  Pub- 
lic Instruction  shall  not,  in  any  case,  license  a  publisher,  and 
boards  of  education  and  boards  of  directors  are  prohibited 
from  contracting  with  any  publisher,  to  furnish  atiy  text 
book  which  shall  be  sold  at  retail  to  patrons  at  prices  in 
excess  of  those  specified  in  the  said  section.  The  statute 
(Kurd's  Stat.  chap.  122,)  requires  instruction  to  be  given 
in  the  public  schools  in  history  of  Illinois,  the  elements  of 
the  natural  sciences,  and  such  other  branches,  including  vo- 
cal music  and  drawing,  as  may  be  prescribed  by  the  di- 
rectors or  the  voters  of  the  district  at  the  annual  election 
of  directors.  The  elements  of  the  natural  sciences  embrace 
botany,  zoology  and  physics.  Text  books  upon  these  sub- 
jects are  required  by  the  act  under  consideration  to  be  li- 
censed but  said  act  fixes  no  maximum  price  at  which  they 
are  to  be  sold.  Publishers  of  text  books  on  the  history  of 
Illinois,  botany,  zoology  and  physics  may  sell  such  books 
(provided  they  are  hcensed)  to  any  merchant,  dealer,  pa- 
tron or  board  of  education  or  board  of  directors  at  any 
price  the  publisher  may  fix,  limited  only  to  the  price  list 
filed  with  the  superintendent  of  public  instruction  when  ap- 
plying for  the  license.  We  do  not  regard  this  as  an  un- 
reasonable classification  or  discrimination  or  in  violation  of 
any  other  constitutional  provision. 

Third — It  appears  from  the  stipulations  of  facts  that 
there  are  11,820  school  districts  in  the  State  and  that  in 
11,198  of  them  no  newspaper  is  published.  Section  6  re- 
quires boards  of  education  and  boards  of  directors,  before 
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adopting  text  books  for  use  in  the  schools,  to  advertise  for 
bids  **by  publishing  a  notice  once  a  week  for  three  consecu- 
tive weeks  in  one  or  more  newspapers  of  general  circulation 
published  in'  the  city  or  district."  Said  section  prescribes 
what  said  notice  shall  contain,  and  requires  the  contract  to 
be  awarded  "to  any  responsible  bidder  or  bidders  offering 
suitable  licensed  text  books  at  the  lowest  prices,  taking  into 
consideration  the  quality  of  the  material  used,  illustrations, 
binding,  printing,  authorship,  and  all  other  things  that  go 
to  make  up  a  desirable  text  book."  The  provisions  of  this 
section  are  incapable  of  being  complied  with  if  the  act  is 
to  be  construed  as  meaning  what  it  says,  that  bids  shall  be 
advertised  for  "in  one  or  more  newspapers  of  general  cir- 
culation published  in  the  city  or  district." 

Appellant  contends  (i)  that  the  fact  that  in  some  dis- 
tricts no  newspaper  is  published  should  not  render  the  law 
invalid  because  it  applies  to  all  districts  in  which  a  news- 
paper is  published,  and  therefore  applies  alike  to  all  districts 
under  similar  circumstances;  (2)  that  the  act  does  not  mean 
the  advertisement  shall  be  published  in  a  newspaper  printed 
or  issued  in  the  district,  but  means  it  shall  be  in  a  newspaper 
circulated  in  the  district,  and  that  the  word  "published" 
should  be  omitted  from  said  section  6.  As  to  the  first  prop- 
osition it  is  unnecessary  to  say  more  than  that  it  is  evident 
there  was  no  intention  on  the  part  of  the  legislature  to  make 
any  classification  of  districts  with  reference  to  publication 
of  the  advertisement  for  bids,  and  there  is  no  valid  basis 
for  such  classification  if  any  such  intention  were  indicated 
by  the  language  of  the  act.  It  would  have  been  competent 
to  have  made  provision  similar  to  that  of  the  act  to  regu- 
late the  practice  in  courts  of  chancery  for  publication  notice 
to  non-resident  defendants  where  no  newspaper  is  printed 
in  the  county  where  the  suit  is  brought,  but  the  language 
used  in  the  act  before  us  forbids  the  construction  that  the 
legislature  meant  by  "published"  in  the  district  "circulated" 
in  the  district.     We  apprehend  no  one  would  contend  that 
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it  was  intended  to  authorize  advertisement  in  a  newspaper 
circulated,  but  not  published,  in  a  district  in  which  there 
was  a  newspaper  of  general  circulation  published.  Yet  if 
the  act  is  construed  as  appellant  contends  for,  we  see  no 
reason  why  the  advertisement  could  not  be  published  in 
any  newspaper  published  outside  the  district  but  of  general 
circulation  in  the  district,  although  there  might  be  one  or 
more  newspapers  published  in  the  district.  A  newspaper  is 
of  general  circulation  when  it  circulates  among  all  classes 
and  is  not  confined  to  a  particular  class  or  calling  in  the 
community.  (Railton  v.  Lander,  126  111.  219.)  Chicago 
and  St.  Louis  papers  have  a  general  circulation  in  many 
cities  and  school  districts  throughout  this  State  and  papers 
published  in  other  cities  and  States  circulate  in  Chicagp,  but 
the  legislature  could  not  have  intended  that  boards  of  edu- 
cation of  Springfield  or  Cairo  could  advertise  for  bids  in 
Chicago  or  St.  Louis  newspapers.  The  language  of  sec- 
tion 6  is  too  plain  and  explicit  to  admit  of  the  construc- 
tion contended  for  by  appellant.  If  it  had  been  intended 
that  publication  in  a  newspaper  of  "general  circulation"  in 
the  district  should  be  a  compliance  with  the  law,  the  legis- 
lature would  not  have  required  that  the  publication  be  made 
not  only  in  a  newspaper  of  general  circulation  in  the  dis- 
trict, but  also  in  a  newspaper  "published"  in  the  district. 
By  the  word  "published"  is  clearly  meant  the  place  where 
the  newspaper  is  first  issued  or  printed,  to  be  sent  out  by 
mail  or  otherwise.  (LcRoy  v.  Jamison,  15  Fed.  Cas.  373, 
opinion  by  Mr.  Justice  Field ;  State  v.  Bass,  97  Me.  484 ; 
Village  of  Tonazvanda  v.  Price,  171  N.  Y.  415.)  Section  6 
is  an  important  provision  in  carrying  out  the  object  and 
purpose  of  the  act,  and  other  provisions  are  so  related  to 
and  dependent  upon  the  said  section  that  without  it  the  act 
would  not  be  complete  for  the  purpose  intended.  To  elim- 
inate section  6  from  the  act  would  cause  results  not  con- 
templated or  desired  by  the  legislature.     In  such  cases  the 
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entire  act  must  be  held  inoperative.    People  v.  Strassheim, 
240  111.  279,  and  authorities  there  cited. 

It  is  also  contended  that  the  act  is  unduly  oppressive  and 
burdensome  upon  publishers  of  public  school  text  books. 
This  is  not  apparent  from  an  inspection  of  the  act  itself, 
nor  was  it  shown  by  the  proof  that  in  its  practical  opera- 
tion it  is  unduly  oppressive  and  burdensome. 

For  the  reasons  stated  in  division  3  of  this  opinion  we 
hold  the  act  of  1909  is  unconstitutional  and  invalid. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  afHrmed. 

Mr.  Chief  Justice  Carter,  dissenting: 
I  think  the  decree  in  this  case  should  be  reversed.  I 
agree  with  the  reasoning  of  the  opinion  in  all  respects 
except  in  its  holding  that  the  decree  of  tlie  circuit  court 
rightly  held  that  the  law  was  unconstitutional  because  of 
the  provisions  of  section  6  with  reference  to  advertising 
for  bids.  This  court  has  held  that  where  the  literal  en- 
forcement of  the  statute  would  cause  great  inconvenience 
and  great  injustice  and  lead  to  consequences  which  the  leg- 
islature could  not  have  contemplated,  the  courts  are  bound 
to  presume  that  such  consequences  were  not  intended  and 
adopt  a  construction  which  will  promote  the  ends  of  justice 
and  avoid  the  absurdity.  (People  v.  Harrison,  191  111. 
257.)  The  construction  put  upon  said  section  6  in  the 
opinion  of  the  court  reaches  conclusions  that  the  legislature 
certainly  never  contemplated.  The  meaning  of  the  section 
obviously  is  to  require  publicity.  The  word  "publish"  may 
be  ignored  for  the  purpose  of  effectuating  the  legislative 
intent  and  the  provision  treated  as  though  that  word  were 
not  contained  in  the  section. 
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jETTiB  Richardson,  Appellee,  vs.  Esdras  B.  Trubby, 

Appellant. 

Opinion  filed  June  20,  ipii. 

1.  Appeals  and  errors — a  bankrupt  may  appeal  from  an  order 
directing  a  sale  of  his  homestead.  A  person  may  appeal  from  an 
order  of  the  court  directing  the  sale  of  his  homestead  without  his 
consent  and  the  payment  of  its  value  to  him  according  to  mortal- 
ity tables,  even  though  he  may  have  a  trustee  in  bankruptcy,  as 
such  trustee  has  no  concern  with  exempt  property. 

2.  Same — master^s  report  is  part  of  the  record  without  any  cer- 
tificate of  evidence.  The  report  of  the  master  in  chancery  before 
whom  the  testimony  in  a  partition  case  is  taken  is  a  part  of  the 
record  without  any  certificate  of  evidence. 

3.  Wii*i*s — a  person  cannot  claitA  under  part  of  will  and  reject 
the  remainder.  A  party  cannot  claim  under  the  will  as  to  a  part 
of  the  property  devised  to  him  and  reject  the  will  as  to  the  re- 
mainder and  claim  under  the  statute. 

4.  Same — when  person  is  bound  by  election  to  take  under  the 
will.  A  person  who  has  the  right  to  take  under  a  will  or  the  stat- 
ute is  entitled  to  know  the  condition  of  the  estate  before  making 
his  election,  but  if  he  knows  the  condition  of  the  estate  and  does 
not  renounce  the  provisions  of  the  will  after  receiving  the  notice 
provided  for  by  the  statute,  but,  on  the  contrary,  claims  a  part  of 
the  property  under  the  will,  his  election  to  take  under  the  will  is 
binding  upon  him. 

5.  Partition — rule  where  party  entitled  to  homestead  does  not 
consent  to  its  sale.  Where  homestead  premises  are  not  susceptible 
of  division  the  owner  of  the  homestead  estate  may,  by  written  as- 
sent, agree  to  its  sale,  in  which  case  the  estate  is  sold  for  its  pres- 
ent value  and  the  amount  is  paid  to  the  owner ;  bdt  the  homestead 
estate  cannot  be  sold  for  its  present  value  without  his  consent,  and 
in  such  case  a  court  of  equity  will  require  the  payment  to  him  of 
$1000  in  money  in  lieu  of  his  right  of  occupation  of  a  homestead 
of  that  value.     (Powell  v.  Powell,  247  111.  432,  followed.) 

6.  Same — rule  where  dower  cannot  be  assigned  without  injury 
and  there  is  no  assent  io  sale.  Where  property  in  which  one  has 
dower  cannot  be  divided  so  as  to  assign  dower  without  great  in- 
jury to  the  whole,  proceedings  may  be  had  under  section  39  of  the 
Dower  act,  but  there  is  no  warrant  in  law  for  selling  the  dower 
interest  without  the  written  assent  of  the  person  entitled  thereto, 
given  as  provided  in  the  Partition  act. 

ii  b  0  —  87 
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Appkai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Baldwin,  Judge,  pjesiding. 

H.  W.  Standidge,  for  appellant 

Louis  J.  Pierson,  and  George  A.  Mii^lEr,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Luella  B.  Trubey  died  on  June  3,  1905,  leaving  a  last 
will  and  testament,  of  which  the  appellee,  her  niece,  Jettie 
Richardson,  was  executrix.  On  August  3,  1905,  the  ap- 
pellant, Esdras  B.  Trubey,  her  surviving  husband,  filed  his 
bill  in  the  circuit  court  of  .Cook  county  to  contest  the  will. 
There  was  a  verdict,  followed  by  a  decree,  sustaining  the 
will,  and  that  decree  was  affirmed  by  this  court.  (Trubey 
V.  Richardson,  224  111.  136.)  The  appellant,  as  administra- 
tor to  collect,  also  began  a  proceeding  in  the  probate  court 
of  Cook  county  against  Arthur  B.  Pease  to  compel  the  de- 
livery of  personal  property  alleged  to  belong  to  the  estate, 
and  that  litigation  ended  with  the  affirmance  of  the  judg- 
ment of  the  Appellate  Court,  holding  that  the  property  was 
property  of  the  estate.  (Trubey  v.  Pease,  240  111.  513.) 
On  January  24,  1908,  the  appellee  filed  her  bill  in  this  case 
in  the  circuit  court  of  Cook  county  against  the  appellant 
and  others  for  partition  of  the  real  estate  devised  by  the 
will.  A  decree  was  entered,  which  was  reversed  on  appeal 
and  the  cause  was  remanded  to  the  circuit  court  for  fur- 
ther proceedings  consistent  with  the  views  expressed  in  the 
opinion  then  filed.  (Richardson  v.  Trubey,  240  111.  476.) 
After  the  cause  was  re-instated  in  the  circuit  court  the 
appellee  filed  a  substituted  and  supplemental  bill  of  com- 
plaint on  January  25,  1910,  to  which  bill  the  appellant  de- 
murred, and  his  demurrer  being  overruled  he  answered  the 
bill.     The  issue  was  referred  to  a  master  in  chancery  to 
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take  the  proofs  of  the  respective  parties  and  ^  report  his 
conclusions  upon  the  law  and  the  facts.  The  master  took 
the  evidence  and  made  his  report,  recommending  a  decree 
for  the  assignment  of  homestead  and  dower  to  the  appel- 
lant and  a  partition  of  the  premises,  and  providing  that  if 
it  was  not  possible  to  assign  the  homestead  or  dower,  the 
same  should  be  sold  and  the  present  value  of  the  home- 
stead, according  to  the  mortality  tables,  be  paid  to  the  ap- 
pellant, and  the  balance  of  the  value  of  the  dower,  above 
encumbrances,  tax  sales  and  tax  liens,  be  paid  to  his  trustee 
in  bankruptcy.  The  cause  was  heard  on  exceptions  to  the 
report  and  the  court  entered  a  decree  in  accordance  with 
said  report,  appointing  commissioners  to  assign  the  home- 
stead and  dower  and  partition  the  real  estate.  If  the  prem- 
ises were  not  susceptible  of  division  the  commissioners  were 
directed  to  report  the  value  of  each  piece  or  parcel,  and 
the  premises  were  to  be  sold,  including  the  homestead  and 
dower,  and  the  values  were  to  be  paid  to  the  appellant  and 
his  trustee,  as  recommended  by  the  master.  The  case  has 
again  been  brought  to  this  court  by  appeal. 

The  appellee  has  moved  to  dismiss  the  appeal,  and  as 
grounds  of  the  motion  her  counsel  say  that  under  the  for- 
mer decision  in  this  case  the  appellant's  rights  are  limited 
to  homestead  in  the  family  home  and  dower  in  the  residue 
of  the  real  estate;  that  the  decree  appealed  from  gives  ap- 
pellant the  homestead,  so  that  he  cannot  appeal  with  respect 
to  that  part  of  the  decree;  that  the  remaining  interest  is 
in  Harry  G.  Wexler,  trustee  in  bankruptcy  of  the  appel- 
lant, who  has  the  sole  right  of  appeal  if  dissatisfied  with 
the  decree  respecting  dower,  and  that  the  abstract  does  not 
show  that  all  the  evidence  upon  which  the  decree  rested  is 
before  the  court.  The  master's  report  finds  that  the  origi- 
nal bill  was  filed  on  January  ii,  1909;  that  appellant  filed 
his  voluntary  petition  in  bankruptcy  on  April  6,  1910,  and 
that  Harry  G.  Wexler  was  appointed  trustee  of  his  estate 
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on  May  26,  1910,  and  duly  qualified  and  acted  as  such  trus- 
tee. The  decree  follows  the  findings  of  the  master,  but 
they  are  not  supported  by  any  evidence.  The  abstract  of 
the  record  shows  that  on  June  16,  1910,  after  the  refer- 
ence to  the  master,  an  order  was  entered  giving  Harry  G. 
Wexler  leave  to  file  an  intervening  petition  as  trustee  in 
bankruptcy  of  appellant  and  substituting  such  trustee  as 
defendant  in  place  of  appellant.  The  intervening  petition 
was  filed  but  the  order  was  set  aside  on  August  4,  19 10, 
and  appellant  was  ruled  to  answer  the  petition.  An  answer 
was  filed  denying  the  appointment  of  Wexler  as  trustee  or 
his  qualification  as  such,  and  disputing  his  right  as  trustee 
for  appellant.  On  August  15,  1910,  Wexler  filed  excep- 
tions to  the  answer  of  appellant  and  nothing  further  ap- 
pears. There  was  ho  evidence  that  Wexler  was  trustee  in 
bankruptcy  or  that  there  was  any  proceeding  in  the  Dis- 
trict Court  of  the  United  States.  So  far  as  appears  the 
trustee  did  nothing  in  the  case,  and  he  filed  no  objections 
before  the  master  and  made  no  contest  before  the  court. 
The  right  to  dower,  as  well  as  homestead,  is  by  the  record 
in  appellant,  but  if  there  was  a  trustee,  appellant  has  a  right 
to  question  the  order  of  the  court  for  the  sale  of  his  home- 
stead without  his  consent  and  the  payment  of  its  value  to 
him  according  to  mortality  tables,  since  the  trustee  in  bank- 
ruptcy has  no  concern  with  exempt  property.  The  abstract 
shows  the  report  of  the  master  before  whom  the  cause  was 
heard,  and  it  is  a  part  of  the  record  without  any  certificate 
of  evidence.  The  suggestion  that  it  is  not  shown  that  no 
oral  testimony  was  heard  before  the  court  is  without  force, 
for  the  reason  that  none  could  have  been  heard.  The  mo- 
tion to  dismiss  the  appeal  is  denied. 

After  the  cause  was  re-instated  in  the  circuit  court,  the 
appellant,  on  July  7,  1909,  filed  in  the  office  of  the  clerk  of 
the  probate  court  the  renunciation  of  the  will  provided  by 
section  12  of  the  Dower  act,  and  elected  to  take  in  lieu  of 
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dower  one-half  of  all  the  real  and  personal  estate  which 
should  remain  after  the  payment  of  just  debts  and  claims. 
The  court  found  that  this  attempted  renunciation  was  void, 
and  it  is  contended  that  the  court  erred  because  we  held  on 
the  former  appeal  that  appellant  could  still  renounce  the  will 
and  the  cause  was  remanded  for  further  proceedings  con- 
sistent with  that  view.  Counsel  misinterprets  the  opinion 
in  which  we  held  that  appellant  took  by  the  will  and  not  by 
the  statute,  and  in  explanation  stated  what  his  rights  would 
have  been  if  he  had  made  an  election  under  the  Dower  act. 
We  did  not  decide  that  he  could  still  renounce  the  provi- 
sions of  the  will  and  his  right  to  election  had  already  been 
barred.  The  letters  testamentary  were  issued  to  appellee 
on  or  about  July  19,  1905.  She  served  on  appellant  a  writ- 
ten notice  on  February  24,  1906,  that  all  claims  against  the 
estate  as  filed  and  allowed  in  the  probate  court  had  been 
fully  paid,  and  that  he  should  make  his  election  to  take 
under  the  will  or  renounce  its  provisions  within  two  months 
from  the  service  of  the  notice.  All  claims  against  the  es- 
tate had  been  paid  and  no  other  claims  were  filed  in  the 
probate  court  until  December,  1909,  nearly  four  years  after 
the  notice,  and  which  could  only  participate  in  after-dis- 
covered property.  The  notice  was  in  compliance  with  the 
statute  and  the  appellant  did  not  avail  himself  of  the  right 
to  make  an  election.  Afterward,  on  June  29,  1907,  he  filed 
in  the  probate  court  a  sworn  answer  to  a  petition  for  a 
surrender  of  specific  property  in  his  possession,  and  he  set 
up  that  under  the  terms  of  the  will  the  property  was  be- 
queathed to  him  and  he  claimed  possession  by  virtue  of 
the  bequest.  He  could  not  claim  that  property  under  the 
will  and  reject  the  remainder  and  claim  under  the  statute. 
(Lesslcy  v.  Lessley,  44  111.  527.)  One  who  is  permitted 
to  take  under  a  will  or  the  statute  is  entitled  to  know  the 
condition  of  the  estate  before  making  an  election,  and  it  is 
the  intention  of  the  statute  that  such  should  be  the  case; 
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but  here  the  appellee  not  only  complied  with  the  statute, 
but  appellant,  knowing  the  condition  and  the  amount  of  the 
estate,  elected  to  take  under  the  will  by  claiming  the  prop- 
erty given  to  him  by  it.  He  was  the  surviving  husband  of 
the  testatrix  and  had  been  her  agent  in  the  management  of 
her  property  and  after  her  death  was  administrator  to  col- 
lect and  carried  on  the  contest  of  the  will  and  litigation 
with  Pease,  and  he  is  bound  by  his  election.  Stone  v.  Van- 
dcrmark,  146  111.  312. 

In  the  decree  which  was  reversed  on  the  former  appeal 
the  commissioners  were  not  specifically  directed  to  set  oflf 
the  homestead.  In  the  present  decree  they  are  so  directed, 
but  if  they  find  the  premises  are  not  susceptible  of  division 
they  are  to  report  the  value  and  the  homestead  premises 
are  to  be  sold.  In  case  of  a  sale  and  confirmation  of  the 
report  the  appellant  is  ordered  forthwith  to  surrender  pos- 
session and  is  to  be  paid  the  value  of  his  homestead  ac- 
cording to  the  mortality  tables.  There  is  no  warrant  in 
the  law  for  selling  a  homestead  estate  and  giving  to  the 
owner  its  present  value  without  his  consent.  If  the  owner 
chooses  to  do  so  he  may,  by  written  assent  filed  in  the  court 
where  the  proceedings  for  partition  are  pending,  agree  to 
the  sale  of  his  estate  with  the  rest  of  the  property,  and  in 
such  case  the  estate  is  sold  for  its  present  value,  which  the 
owner  receives.  {Merritt  v.  Merritt,  97  111.  243.)  It  does 
not  appear  that  the  appellant  filed  his  consent,  in  writing, 
to  the  sale  of  his  homestead  estatp,  and  the  court  had  no 
right  to  order  a  sale  of  the  sarne  and  to  require  the  ap- 
pellant to  surrender  possession  on  the  confirmation  of  the 
sale.  It  is  true  that  courts  of^^equity,  in  order  to  prevent 
injustice  resulting  from  the  occupation  of  premises  of  much 
greater  value  by  one  who  has  an  estate  therein  to  the  ex- 
tent of  only  $1000,  have  required  the  surrender  of  posses- 
sion by  the  one  entitled  to  the  homestead  upon  payment  of 
$ioco  to  such  owner,  but  he  cannot  be  required  to  sell  it 
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and  receive  the  present  value  without  his  consent.  What 
he  is  entitled  to  is  the  occupation  of  a  homestead  of  the 
value  of  $1000,  and,  by  analogy  to  cases  where  a  home- 
stead may  be  sold  under  execution  or  to  satisfy  liens,  a 
court  of  equity  will  order  the  payment  to  him  of  that  sum 
of  money,  which  will  enable  him  to  acquire  another  home- 
stead and  thereby  have  what  he  is  entitle^  to.  {Powell  v. 
Powell,  247  111.  432.)  To  take  a  homestead  from  one  en- 
titled to  it  and  give  him  what  it  sells  for,  without  his  con- 
sent to  such  arrangement,  would  be  to  defeat  the  purpose 
of  the  statute  and  give  to  the  party  money  instead  of  a 
right  to  occupy  exempt  property.  With  respect  to  dower, 
the  last  decree  directed  an  accounting,  and  in  case  of  a  sale 
the  payment  of  the  value  of  the  dower  to  Wexler,  as  trustee 
in  bankruptcy.  There  was  no  evidence  that  he  was  trustee 
or  had  any  right  to  the  money,  but,  as  was  said  with  refer- 
ence to  the  former  decree  respecting  dower,  the  directions 
of  the  present  one  are  not  authorized  by  our  laws.  When 
property  in  which  one  has  dower  cannot  be  divided  so  as 
to  assign  the  dower  without  great  injury  to  the  whole,  pro- 
ceedings may  be  had  under  section  39  of  the  Dower  act, 
but  there  is  no  warrant  in  the  statute  for  selling  the  dower 
interest  without  the  consent  of  the  one  entitled  to  dower, 
given  as  provided  in  the  Partition  act.  As  there  was  no 
consent  to  the  sale  of  the  dower  interest  the  court  erred 
in  ordering  a  sale  of  the  same. 

The  decree  is  reversed  and  the  cause  is  remanded  for 
further  proceedings  consistent  with  the  views  expressed  in 

this  opinion.  „  j   *  *  j  j  j 

^  ^       Reversed  and  remanded. 
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The  Nationai.  Safe  Deposit  Company,  Appellant,  vs. 
Wii^LriAM  H.  Stead,  Attorney  General,  et  al.  Appellees. 

Opinion  Hied  June  20,  ipii — Rehearing  denied  October  4,  ipii. 

1.  B AUGMENTS — relation  between  a  safety  deposit  company  and 
lessee  is  that  of  bailee  and  bailor.  Where  a  safety  deposit  com- 
pany leases  a  deposit  box  or  safe  and  the  lessee  takes  possession 
thereof  and  places  his  property  therein  the  relation  of  bailee  and 
bailor  is  created,  and  the  fact  that  the  company  does  not,  and  is 
not  expected  to,  know  the  character  and  description  of  the  prop- 
erty deposited  does  not  change  that  relation,  and  the  law  applicable 
to  bailments,  generally,  applies  to  the  transaction  and  the  property. 

2.  Same — duty  of  a  safety  deposit  company  to  deliver  property 
upon  death  of  lessee.  Upon  the  death  of  the  lessee  of  a  safety  de- 
posit box  or  safe  the  contents  of  such  box  or  safe  are  in  the  pos- 
session and  control  of  the  lessor  company,  and  the  common  duty 
of  a  bailee  rests  upon  it  to  deliver  the  property  to  the  party  or 
parties  upon  whom  the  law  casts  the  title,  with  right  of  possession. 

3.  Inheritance  tax — the  right  to  succeed  to  property  is  purely 
statutory.  The  right  to  take  property,  either  real  or  personal,  by 
inheritance  or  by  bequest  or  devise  is  a  purely  statutory  right  and 
one  which  rests  wholly  within  legislative  enactment,  and  the  State, 
acting  in  its  sovereign  capacity,  may  by  appropriate  legislation  con- 
trol the  devolution  of  property  after  the  death  of  the  owner. 

4.  Same — inheritance  tax  is'  a  tax  upon  the  right  of  succession. 
An  inheritance  tax  is  a  tax  upon  the  right  to  succeed  to  property 
upon  the  death  of  the  owner  and  is  not  a  tax  upon  property  itself. 

5.  Same — the  State  has  a  vested  financial  right  in  estate  of  de- 
cedent. The  State  has  a  vested  financial  right  in  the  estate  of 
every  decedent  in  this  State  which  is  subject  to  the  payment  of  an 
inheritance  tax,  and  such  right  is  equal  in  degree  to  that  of  the 
personal  representative,  the  heir  or  devisee  of  the  decedent,  and  it 
vests  at  the  same  time  that  the  interest  of  the  personal  represen- 
tative, heir  or  devisee  vests. 

6.  Same — State  has  right  to  know  what  property  is  in  a  safety 
deposit  box  of  deceased  lessee.  Where  a  lessee  of  a  safety  deposit 
box  or  safe  dies  leaving  property  therein,  the  State,  by  its  proper 
representative,  has  the  right  to  be  advised  as  to  the  amount  and 
character  of  the  property  and  of  the  time  it  will  be  surrendered  by 
the  safety  deposit  company  to  the  personal  representative,  heir  or 
devisee  of  the  decedent,  in  order  that  it  may  know  whether  the 
succession  to  such  property  is  subject  to  an  inheritance  tax. 
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7.  Same — provision  of  section  p  of  Inheritance  Tax  law  requir- 
ing notice  to  State  is  valid.  The  provision  of  section  9*  of  the  In- 
heritance Tax  law  which  requires  the  representative  of  the  State 
to  be  given  notice  of  the  time  when  property  in  the  safety  deposit 
box  or  safe  of  a  deceased  lessee  is  to  be  delivered  by  the  safety 
deposit  company  to  the  personal  representative,  heir  or  devisee  of 
the  decedent  is  not  an  unreasonable  measure  to  protect  the  State 
from  loss  of  property  in  which  it  has  a  vested  right,  nor  does  it 
deprive  the  company,  personal  representative,  heir  or  devisee  of 
any  constitutional  right 

8.  Same — provisions  of  section  p  making  a  safety  deposit  com- 
pany liable  if  it  violates  the  law  are  not  invalid.  The  provisions 
of  section  9  of  the  Inheritance  Tax  law  making  a  safety  deposit 
company  liable  for  any  inheritance  tax  upon  the  right  of  succes- 
sion to  property  in  the  box  or  safe  of  a  deceased  lessee  which  it 
delivers  to  the  personal  representative,  heir  or  devisee  of  the  de- 
cedent without  observing  the  provisions  of  the  law  designed  to 
protect  the  interest  of  the  State,  and  which  autl^orize  the  imposi- 
tion of  a  penalty  upon  the  company,  are  not  mvalid,  as  the  courts 
may  be  resorted  to  if  there  is  any  doubt  as  to  the  liability  of  an 
estate  to  the  tax. 

9.  Same — section  p  of  Inheritance  Tax  law  is  valid  in  so  far  as 
it  concerns  sole  lessees.  Section  9  of  the  Inheritance  Tax  law  of 
1909  (Kurd's  Stat.  1909,  p.  1897,)  is  a  valid  enactment,  so  far  as 
it  applies  to  property  of  a  sole  lessee  who  has  died  leaving  his 
property  in  the  safety  deposit  box  or  safe  in  the  possession  and 
control  of  the  safety  deposit  company  from  which  he  has  rented 
the  box  or  safe. 

10.  Same — section  p  of  the  Inheritance  Tax  law  is  not  invalid 
where  there  are  joint  lessees.  Section  9  of  the  Inheritance  Tax 
law  of  1909  IS  not  unconstitutional  when  applied  to  property  of  a 
deceased  lessee  in  a  safety  deposit  box  or  safe  rented  by  him  and 
other  persons  jointly,  whether  the  property  of  such  joint  lessees 
has  been  kept  separate  by  its  respective  owners  or  whether  the 
property  of  the  joint  lessees  has  been  commingled  or  is  jointly 
owned  by  them. 

11.  Same — section  p  of  Inheritance  Tax  law  is  not  invalid  as 
applied  to  partnership  property.  Section  9  of  the  Inheritance  Tax 
law  of  1909  is  not  unconstitutional  when  applied  to  a  case  where 
a  safety  deposit  box  or  safe  has  been  rented  by  a  co-partnership 
and  one  member  has  died  leaving  partnership  property  in  the  box 
or  safe,  as  the  death  of  the  partner  works  a  dissolution  of  the  firm 
and  the  inheritance  tax  due  the  State  will  be  assessed  only  upon 
the  succession  to  what  is  due  the  deceased  partner's  estate  after 
the  partnership  debts  are  paid. 
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12.  Same — section  p  of  Inheritance  Tax  law  does  not  infringe 
upon  charter  rights  of  safety  deposit  company.  Section  9  of  the 
Inheritance  Tax  law  of  1909,  which,  in  effect,  only  requires  that 
safety  deposit  companies  shall  not  deliver  the  property  of  deceased 
lessees  to  their  personal  representatives,  heirs  or  devisees  without 
notice  to  the  State,  or,  if  subject  to  an  inheritance  tax,  without  re- 
taining enough  of  the  property  to  pay  the  tax,  does  not  infringe 
upon  the  charter  rights  of  such  safety  deposit  companies. 

13.  Same — section  p  of  Inheritance  Tax  law  does  not  deprive 
safety  deposit  companies  of  property  without  due  process  of  law. 
In  view  of  the  fact  that  the  relation  between  a  safety  deposit  com- 
pany and  its  lessee  is  that  of  bailee  and  bailor,  and  that  the  State 
must  be  regarded  as  having  a  vested  financial  interest  in  the  les- 
see's deposit,  after  his  death,  in  case  the  right  to  succeed  thereto 
is  subject  to  an  inheritance  tax,  section  9  of  the  Inheritance  Tax 
law  of  1909  cannot  be  said  to  deprive  safety  deposit  companies  of 
property  without  due  process  of  law  or  to  make  them  trustees  or 
tax-gathering  agents  for  the  State  without  their  consent. 

14.  Same — section  p  does  not  subject  the  property  of  lessees 
of  safety  deposit  companies  to  unreasonable  searches  and  seizures. 
Section  9  of  the  Inheritance  'fax  law  of  1909,  in  requiring  notice 
to  the  representative  of  the  State  in  order  that  he  may  be  pres- 
ent when  the  contents  of  a  safety  deposit  box  or  safe  of  a  de- 
ceased lessee  are  surrendered  to  his  personal  representative,  heir 
or  devisee,  is  not  invalid,  as  subjecting  the  property  of  the  lessee 
to  unreasonable  searches  and  seizures. 

15.  Same — section  p  does  not  take  property  of  deposit  company 
and  lessee  without  compensation.  The  leases  of  a  safety  deposit 
company  of  its  boxes  or  safes,  and  the  rent  therefor,  must  be  re- 
garded as  contemplating  the  contingency  that  there  may  be  some 
delay  after  the  death  of  a  lessee  in  delivering  the  property  to  those 
entitled  thereto,  and  the  holding  of  the  property  by  the  safety 
deposit  company  while  carrying  out  the  provisions  of  the  Inher- 
itance Tax  law  is  not,  therefore,  the  devoting  of  property  of  the 
company  and  its  lessees  to  public  use  without  just  compensation. 

Farmer,  Vickers  and  Cooke,  JJ.,  dissenting. 

Appeai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Richard  S.  Tuthii^l,  Judge,  presiding. 

This  was  a  bill  in  chancery  filed  by  the  National  Safe 
Deposit  Company,  the  appellant,  against  William  H.  Stead, 
Attorney  General,  Andrew   Russel,  State  Treasurer,  and 


Oct  Ml.]      National  Safe  Deposit  Co.  v.  Stead.       587 

Walter  K.  Lincoln,  inheritance  tax  attorney,  the  appellees, 
in  the  circuit  court  of  Cook  county,  to  restrain  said  officers 
from  enforcing  against  the  appellant,  and  all  other  corpo- 
rations, firms  and  individuals  similarly  situated  and  who 
are  engaged  in  the  business  of  renting  safety  deposit  boxes 
and  safes  for  hire,  the  provisions  of  section  9  of  an  act 
entitled  "An  act  to  tax  gifts,  legacies,  inheritances,  trans- 
fers, appointments  and  interests  in  certain  cases  and  to 
provide  for  the  collection  of  the  same,  and  repealing  cer- 
tain acts  therein  named,"  approved  June  14,  1909,  in  force 
July  I,  1909,  (Kurd's  Stat.  1909,  p.  1897,)  on  the  ground 
that  said  section  of  the  act  is  unconstitutional  and  void.  A 
general  demurrer  was  interposed  to  the  bill  and  sustained 
and  the  bill  was  dismissed  for  want  of  equity,  and  the  rec- 
ord has  been  brought  to  this  court  by  the  complainant  by 
appeal,  for  further  review. 

Section  9  reads  as  follows :  "If  a  foreign  executor,  ad- 
ministrator or  trustee  shall  assign  or  transfer  any  stock  or 
obligations  in  this  State  standing  in  the  name  of  a  decedent 
or  in  trust  for  a  decedent,  liable  to  any  such  tax,  the  tax 
shall  be  paid  to  the  treasurer  of  the  proper  county  on  the 
transfer  thereof.  No  safe  deposit  company,  trust  company, 
corporation,  bank  or  other  institution,  person  or  persons 
having  in  possession  or  under  control  securities,  deposits, 
or  other  assets  belonging  to  or  standing  in  the  name  of  a 
decedent  who  was  a  resident  or  non-resident  or  belonging 
to,  or  standing  in  the  joint  names  of  such  a  decedent  and 
one  or  more  persons,  including  the  shares  of  the  capital 
stock  of,  or  other  interests  in,  the  safe  deposit  company, 
trust  company,  corporation,  bank  or  other  institution  mak- 
ing the  delivery  or  transfer  herein  provided,  shall  deliver 
or  transfer  the  same  to  the  executors,  administrators  or 
legal  representatives  of  said  decedent,  or  to  the  survivor  or 
survivors  when  held  in  the  joint  names  of  a  decedent  and 
one  or  more  persons,  or  upon  their  order  or  request,  unless 
notice  of  the  time  and  place  of  such  intended  delivery  or 
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transfer  be  served  upon  the  State  Treasurer  and  Attorney 
General  at  least  ten  days  prior  to  said  delivery  or  transfer ; 
nor  shall  any  such  safe  deposit  company,  trust  company, 
corporation,  bank  or  other  institution,  person  or  persons 
deliver  or  transfer  any  securities,  deposits  or  other  assets 
belonging  to  or  standing  in  the  name  of  a  decedent,  or  be- 
longing to,  or  standing  in  the  joint  names  of  a  decedent 
and  one  or  more  persons,  including  the  shares  of  the  capi- 
tal stock  of,  or  other  interests  in,  the  safe  deposit  company, 
trust  company,  corporation,  bank  or  other  institution  mak- 
ing the  delivery  or  transfer,  without  retaining  a  sufficient 
portion  or  amount  thereof  to  pay  any  tax  or  interest  which 
may  thereafter  be  assessed  on  account  of  the  delivery  or 
transfer  of  such  securities,  deposits  or  other  assets,  includ- 
ing the  shares  of  the  capital  stock  of,  or  other  interests  in, 
the  safe  deposit  company,  trust  company,  corporation,  bank 
or  other  institution  making  the  delivery  or  transfer,  under 
the  provisions  of  this  article,  unless  the  State  Treasurer 
and  Attorney  General  consent  thereto  in  writing.  And  it 
shall  be  lawful  for  the  State  Treasurer,  together  with  the 
Attorney  General,  personally  or  by  representatives,  to  ex- 
amine said  securities,  deposits  or  assets  at  the  time  of  such 
delivery  or  transfer.  Failure  to  serve  such  notice  or  fail- 
ure to  allow  such  examination,  or  failure  to  retain  a  suffi- 
cient portion  or  amount  to  pay  such  tax  and  interest  as 
herein  provided  shall  render  said  safe  deposit  company, 
trust  company,  corporation,  bank  or  other  institution,  per- 
son or  persons  liable  to  the  payment  of  the  amount  of  the 
tax  and  interest  due  or  thereafter  to  become  due  upon  said 
securities,  deposits  or  other  assets,  including  the  shares  of 
the  capital  stock  of,  or  otlier  interests  in,  the  safe  deposit 
company,  trust  company,  corporation,  bank  or  other  in- 
stitution making  the  delivery  or  transfer,  and  in  addition 
thereto,  a  penalty  of  one  thousand  dollars;  and  the  pay- 
ment of  such  tax  and  interest  thereon,  or  of  the  penalty 
above  described,  or  both,  may  be  enforced  in  an  action 
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brought  by  the  State  Treasurer  in  any  court  of  competent 
jurisdiction." 

The  sole  object  in  filing  this  bill  was  to  test  the  con- 
stitutionality of  said  section  9  of  the  Inheritance  Tax  law 
of  1909.  The  allegations  of  the  bill  are,  in  substance,  as 
follows:  That  appellant  was  in  188 1  incorporated  under 
the  laws  of  this  State  for  the  express  purpose  of  provid- 
ing a  suitable  building  or  buildings  with  vaults  and  safes, 
with  a  special  regard  to  protection  against  loss  by  fire,  rob- 
bery or  otherwise,  and  to  carry  on  the  business  of  safety 
deposit  and  storage,  and  has  ever  since  been  engaged  in 
carrying  out  such  purposes ;  that  it  has  succeeded  in  build- 
ing up  a  large  and  profitable  business,  consisting  chiefly  of 
renting  for  hire  safe  deposit  boxes  or  safes  specially  con- 
structed for  that  purpose  in  its  vaults  for  the  safe  keeping 
of  money,  securities  and  valuables,  one  provision  in  the  con- 
tract between  appellant  and  each  box  renter  being  that  no 
one  except  the  renter  or  his  deputy,  to  be  designated  in 
writing  on  the  books  of  the  company,  or,  in  case  of  death, 
his  legal  representatives,  shall  have  access  to  the  box  or 
safe;  that  appellant  now  has  in  its  vaults  13,291  safes  or 
safe  deposit  boxes,  of  which  9702  are  under  contracts  of 
rental;  that  of  the  latter  number,  4104  are  rented  to  and 
held  jointly  by  more  than  one  individual,  eath  of  whom 
has  access  to  the  box  of  which  he  is  a  joint  renter  and  the 
right  to  keep  property  therein,  and  316  are  rented  to  and 
held  by  business  co-partnerships,  and  that  the  demand  for 
joint  rentals  is  constantly  increasing.  The  bill  further  al- 
leged that  in  the  ordinary  course  of  business  the  safes  and 
boxes  can  be  opened  only  by  the  use  of  two  keys,  one  of 
which  is  held  by  the  lessee  and  the  other  by  appellant,  and 
that  it  requires  the  joint  act  of  the  customer  and  appellant 
to  secure  access  to  the  contents  of  a  box  or  safe;  that  ap- 
pellant retains  no  means  of  access  to  the  box  or  safe  by 
itself,  alone,  nor  does  it  possess  any  knowledge  or  informa- 
tion, or  means  of  knowledge  or  information,  as  to  the  own- 
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ership  of  the  contents  of  the  box  or  safe;  that  the  appellant 
never  by  its  own  act  opens  a  box  or  safe  rented  to  a  cus- 
tomer unless  the  lessee  loses  his  key  or  abancfons  the  box 
or  safe;  that  in  case  of  the  loss  of  the  key,  appellant,  in 
the  presence  of  the  lessee,  drills  out  the  lock  on  the  safe  or 
box  and  replaces  it  with  a  new  lock  and  key,  and  in  case 
of  the  abandonment  of  a  box  or  safe  by  a  renter,  evidenced 
by  his  failure  to  renew  the  lease  or  pay  the  rent,  appel- 
lant by  the  contract  of  leasing  reserves,  and  sometimes  ex- 
ercises, the  right,  after  reasonable  notice  to  the  lessee  to 
withdraw  the  contents  of  the  box  and  surrender  the  key,  to 
open  the  box  by  drilling  out  the  lock,  to  withdraw  the  con- 
tents and  hold  them  subject  to  the  order  and  disposition  of 
the  renter.  The  bill  further  alleged  that  upon  the  death  of 
the  lessee  of  a  box  or  safe,  and  before  letters  of  adminis- 
tration have  been  issued,  appellant  permits  the  next  of  kin 
having  the  key  to  open  the  box,  in  the  presence  of  appel- 
lant's agents,  for  the  purpose,  only,  of  ascertaining  whether 
decedent  has  left  a  will  in  the  box,  which,  if  found,  is  de- 
posited in  the  probate  court  by  appellant,  and  in  some  in- 
stances where  the  next  of  kin  have  represented  that  they 
could  not  find  the  key  to  the  box  the  lock  has  been  drilled 
out  and  changed,  at  their  request  and  in  their  presence,  in 
order  to  look  for  such,  wnll,  but  in  neither  case  does  appel- 
lant permit  the  removal  of  anything  other  than  the  will 
from  the  box.  The  bill  further  alleged  that  appellees  claim 
that  under  the  provisions  of  section  9  of  the  Inheritance 
Tax  law  of  1909  they  have  the  right  to  compel  appellant 
and  similar  institutions  to  deny  to  the  personal  representa- 
tives of  deceased  box  renters,  and  to  the  survivor  or  sur- 
vivors of  joint  box  renters,  and  to  surviving  partners  of 
co-partnership  box  renters,  control  over  and  liberty  to  re- 
move the  contents  of  the  safe  deposit  boxes,  or  any  part 
thereof,  unless  notice  of  the  time  and  place  of  the  intended 
removal  is  served  upon  the  State  Treasurer  and  Attorney 
General  at  least  ten  days  prior  to  sucli  removal,  and  unless 
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the  State  Treasurer  and  Attorney  General  consent,  in  writ- 
ing, to  such  removal,  or  a  sufficient  portion  or  amount  of 
such  contents  be  retained  by  appellant  to  pay  any  tax  and 
interest  which  may  thereafter  be  assessed,  on  account  of 
the  taking  possession  of  the  contents  of  such  box^  by  the 
personal  representatives  of  the  decedent,  or  by  the  survivor 
or  survivors  among  joint  box  holders,  or  by  the  surviving 
partners  of  the  decedent  if  the  box  was  held  in  the  name  of 
a  co-partnership ;  that  appellees  also  claim  the  right  to  ex- 
amine the  contents  of  any  such  safe  deposit  box  at  the  time 
of  the  removal  or  taking  possession  of  the  contents  by  the 
person  legally  entitled  thereto;  all  of  which  claims  appel- 
lant insists  are  in  conflict  with  the  terms  and  obligations 
imposed  upon  it  by  its  contracts  with  box  renters  and  with 
the  constitutional  rights  of  box  renters  and  their  legal  rep- 
resentatives, and  especially  with  the  constitutional  rights  of 
surviving  joint  or  partnership  box  renters,  as  said  section  9 
is  in  violation  of  section  10  of  article  i  of  the  constitution 
of  the  United  States,  and  of  article  4  and  of  section  i 
of  article  14  of  the  amendments  to  the  constitution  of  the 
United  States,  and  is  also  in  violation  of  sections  2,  6,  13 
and  14  of  article  2  of  the  constitution  of  this  State,  and 
is  therefore,  in  the  particulars  above  set  forth,  unconstitu- 
tional and  void.  The  bill  also  contains  allegations  intended 
to  show  the  jurisdiction  of  a  court  of  equity  to  take  cogni- 
zance of  the  matter  in  order  to  prevent  multiplicity  of  suits 
and  to  pre^vent  irreparable  injury  to  appellant's  business. 

It  is  contended  by  the  appellant  that  its  constitutional 
rights,  both  State  and  Federal,  are  infringed  upon  by  said 
section  of  the  statute  in  the  following  particulars:  (i) 
That  it  impairs  the  obligations  of  its  charter;  (2)  that  it 
deprives  it  of  liberty  and  property  without  due  process  of 
law;  and  (3)  that  it  deprives  it  of  the  due  protection  of 
the  law.  It  is  also  insisted  that  its  lessees,  in  addition  to 
being  deprived  of  liberty,  property  and  the  equal  protection 
of  the  law,  have  (i)  their  property  subjected  to  unreason- 


592      National  Safe  Deposit  C5o.  v.  Stead.       [KO  DL 

able  searches  and  seizures,  and  (2)  that  their  property  is 
devoted  to  a  public  use  without  just  compensation.  And 
it  is  further  urged  that  it  is  ( i )  forced  to  become  a  trustee 
and  to  perform  the  duties  of  a  trustee  without  its  consent, 
and  that  it  is  (2)  required  to  perform  the  duties  of  a  tax- 
assessing  and  tax-collecting  officer  without  its  consent. 

George  Packard,  Vincent  J.  Wawh,  and  John  J. 
Peckham,  (Orville  Peckham,  of  counsel,)  for  appellant. 

W.  H.  Stead,  Attorney  General,  and  Walter  K.  Lin- 
coln, (Charles  E.  Woodward,  of  counsel,)  for  appellees. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

The  right  of  appellant  to  maintain  this  bill  has  not  been 
challenged  by  the  appellees,  and  it  will  therefore  be  as- 
sumed, without  argument,  for  the  purpose  of  this  appeal, 
that  the  allegations  of  the  bill  are  sufficient  to  show  that  a 
property  right  of  the  appellant  was  involved  in  the  court 
below  and  .that  the  bill  could  be  maintained  to  avoid  a  mul- 
tiplicity of  suits.  Craft  v.  Indiana,  Decatur  and  Western 
Railway  Co.  166  111.  580;  Cragg  v.  Lezinson,  238  id.  69; 
Pelton  V.  National  Bank,  loi  U.  S.  143;  Cummings  v. 
National  Bank,  id.  153;  Hills  v.  Exchange  Bank,  105  id. 
319;    Union  Pacific  Railway  Co.  v.  Ryan,  113  id.  526. 

The  counsel  for  the  appellant  and  the  counsel  for  the 
State  differ  widely  and  fundamentally  upon  the  relation 
w^hich  the  appellant  sustains  towards  its  lessees,  and  the 
property  which  its  lessees  place  in  the  safety  deposit  boxes 
and  safes  which  they  rent  from  the  appellant,  and  as  to  the 
interest  of  the  State  in  the  property  situated  in  a  safety  de- 
posit box  or  safe,  placed  there  by  a  lessee,  upon  the  death 
of  the  lessee,  when  the  property  is  subject  to  the  payment 
of  an  inheritance  tax.  We  think,  for  the  proper  decision 
of  this  case,  the  exact  relation  which  the  appellant  sustains 
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to  a  person  to  whom  it  rents  a  safety  deposit  box  or  safe, 
and  the  property  placed  in  such  box  or  safe  by  the  lessee, 
and  the  interest  which  the  State  has  in  the  property  of  a 
lessee  remaining  in  such  safety  deposit  box  or  safe  upon 
his  death,  if  such  property  is  subject  to  Jin  inheritance  tax, 
must  necessarily  be  determined  as  a  preliminary  question, 
as,  according  to  our  view,  the  correct  determination  of 
those  questions  will  simplify  many  of  the  questions  dis- 
cussed in  the  briefs  and  eliminate  others,  and  place  the  case 
in  such  a  situation  that  a  rational  solution  of  the  question 
here  involved,  whose  determination  is  vital  to  a  correct 
decision  of  this  case,  may  readily  be  determined. 

We  think  it  clear  that  where  a  safety  deposit  company 
leases  a  safety  deposit  box  or  safe,  and  the  lessee  takes 
possession  of  the  box  or  safe  and  places  therein  his  securi- 
ties or  other  valuables,  the  relation  of  bailee  and  bailor  is 
created  between  the  parties  to  the  transaction  as  to  such 
securities  or  other  valuables,  arid  that  the  fact  that  the 
safety  deposit  company  does  not  know,  and  that  it  is  not 
expected  it  shall  know,  the  character  or  description  of  the 
property  which  is  deposited  in  such  safety  deposit  box  or 
safe  does  not  change  that  relation,  any  more  than  the  re- 
lation of  a  bailee  who  should  receive  for  safe  keeping  a 
trunk  from  a  bailor  would  be  changed  by  reason  of  the 
fact  that  the  trunk  was  locked  and  the  key  retained  by  the 
bailor,  although  the  obligation  resting  upon  the  bailee  with 
reference  to  the  care  he  should  bestow  upon  the  property 
in  the  trunk  might  depend  upon  his  knowledge  of  the  con- 
tents of  the  trunk.  Obviously,  the  bailee  would  be  in  pos- 
session of  the  trunk  and  its  contents,  and  no  amount  of 
argument  would  demonstrate  that  while  the  trunk  was  in 
possession  of  the  bailee  its  contents  were  in  the  possession 
of  the  bailor,  solely  by  reason  of  the  fact  that  the  bailor  of 
the  trunk  retained  the  key  and  the  bailee  did  not  have  ac- 
cess to  the  trunk.  We  are  of  the  opinion  that  the  relation 
of  bailee  and  bailor  exists  between  the  appellant  and  its 
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lessees,  and  that  the  deposit  of  the  securities  and  valuables 
by  its  lessees  in  rented  safety  deposit  boxes  or  safes  is  a 
bailment,  and  that  the  law  applicable  to  bailments,  gener- 
ally, applies  to  such  transaction  and  to  such  property. 

In  Mayer  v.  Bfensinger,  i8o  111.  no,  the  appellee  rented 
from  the  appellant  a  safety  deposit  box  in  his  safety  de- 
posit vault,  in  which  he  deposited  cash.  During  the  illness 
of  the  appellee  the  cash  was  removed  from  the  box,  and 
suit  was  brought  and  a  recovery  was  had.  In  that  case, 
as  in  this,  the  appellee  retained  the  key  to  the  box.  The 
court,  on  page  113,  said:  "The  relation  which  the  appel- 
lant bore  to  the  appellee  was  that  of  a  bailee  or  deposi- 
tary for  hire.  As -such  bailee  or  depositary  for  hire  the 
appellant  was  bound  to  exercise  ordinary  care  and  dili- 
gence in  the  preservation  of  the  property  entrusted  to  him 
by  the  appellee.  Ordinary  care  in  such  cases  is  such  care 
as  every  prudent  man  takes  of  his  own  goods,  and  ordi- 
nary diligence  in  the  preservation  of  such  goods  is  such 
diligence  as  men  of  common  prudence  usually  exercise 
about  their  own  aflfairs.  (Chicago  and  Alton  Railroad  Co^ 
v.  Scott,  42  111.  132.)  Although  one  who  hires  a  box  in 
the  vaults  of  a  safety  deposit  company  may  keep  the  key 
himself,  yet  the  company,  without  any  special  contract  to 
that  effect,  will  be  held  to  at  least  ordinary  care  in  keep- 
ing the  deposit." 

In  the  case  of  Locktvood  v.  Manhattan  Storage  and 
Warehouse  Co,  50  N.  Y.  Supp.  974,  it  appeared  that  the 
defendant,  among  other  things,  maintained  at  its  warehouse 
safe  deposit  vaults,  containing  separate  safe  deposit  boxes 
or  safes.  Plaintiff  had,  for  a  consideration  paid,  rented  a 
safe  deposit  box  of  defendant.  One  key  to  the  box  was 
held  by  the  plaintiff  and  one  by  the  defendant.  Access  to 
the  box  could  be  gained  only  by  the  use  of  said  two  keys. 
The  plaintiff  deposited  in  her  box  certain  sums  of  money, 
which,  when  she  returned  some  days  later,  she  found  had 
disappeared.      Suit  was  brought  to  recover  the  value  of 
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the  property  abstracted.  That  defendant  was  not  in  the 
possession  of  plaintiff's  property  was  urged  upon  the  court. 
In  disposing  of  the  case  the  court  said:  "It  is  urged  up- 
on the  part  of  the  defendant  that  it  was  not  the  bailee 
because  it  was  not  in  possession  of  the  plaintiff's  property. 
If  it  was  not,  it  is  difficult  to  know  who  was.  Certainly 
the  plaintiff  was  not,  because  she  could  not  obtain  access  to 
the  property  without  the  consent  and  active  participation 
of  the  defendant.  She  could  not  go  into  her  safe  unless 
the  defendant  used  its  key  first  and  then  allowed  her  to 
open  the  box  with  her  own  key,  thus  absolutely  controlling 
the  access  of  the  plaintiff  to  that  which  she  had  deposited 
within  the  safe.  The  vault  was  the  defendant's  and  was 
in  its  custody,  and  its  contents  were  under  the  same  condi- 
tions. As  well  might  it  be  said  that  a  warehouseman  was 
not  in  possession  of  silks  in  boxes  deposited  with  him  as 
warehouseman  because  the  boxes  were  nailed  up  and  he 
had  no  access  to  them."  See,  also,  Ctissen  v.  South  Cali- 
fornia Savings  Bank,  133  Cal.  534;  Roberts  v.  Safe  De- 
posit Co,  123  N.  Y.  57;  Safe  Deposit  Co.  v.  Pollock,  85 
Pa.  St.  391. 

We  think  the  above  authorities  clearly  sustain  the  posi- 
tion that  the  appellant,  in  law,  is  in  possession  of  the  prop- 
erty of  its  lessees  deposited  in  the  safety  deposit  boxes  or 
safes  which  it  rents  to  them,  and  while  it  may  not  have 
knowledge  of  the  character,  amount  or  quantity  of  the 
property  which  its  lessees  have  deposited  in  the  safety  de- 
posit boxes  or  safes  leased  from  it,  nevertheless  it  is  in  the 
legal  custody  and  control  of  such  property.  True,  while  a 
lessee  is  living,  by  the  terms  of  the  lease  with  the  appellant 
he  has  access  to  the  box  or  safe,  and  upon  his  death  the 
duty  devolves  upon  the  appellant  to  hold  the  contents  of 
his  box  or  safe  and  to  deliver  them  to  those  persons,  only, 
to  whom  they  belong  or  to  whom  the  law  directs  they  shall 
be  delivered,  and  such  delivery  must  be  made  at  the  api>el- 
lant's  peril.     We  conclude,  therefore,  upon  the  death  of  a 
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lessee  of  a  safety  deposit  box  or  safe  the  contents  of  such 
box  or  safe  are  in  the  possession  and  control  of  the  appel- 
lant, and  the  same  duty  rests  upon  it  as  rests  upon  every 
other  baileye  who  finds  himself  in  the  possession  of  property 
that  belongs  to  a  bailor  who  has  died  during  the  existence 
of  the  bailment, — that  is,  to  deliver  the  bailment  to  the 
party  or  parties  upon  whom  the  law  casts  the  title,  with  the 
right  of  possession.     The  law  is  also  well  settled  that  the* 
right  to  take  property,  either  real  or  personal,  by  inherit- 
ance or  by  bequest  or  devise  is  purely  a  statutory  right  and 
one  which  rests  wholly  within  legislative  enactment,  and 
the  State,  acting  in  its  sovereign  capacity,  by  appropriate 
legislation  may  regulate  and  contrdl  the  devolution  of  prop- 
erty after  the  death  of  the  owner.     (Evans  v.  Price,  Ii8 
III.   593;    Wunderle  v.   Wunderle,  144  id.  40;    Kochers- 
perger  v.  Drake,  167  id.  122;   Billings  v.  People,  189  id. 
472;  In  re  Estate  of  Speed,  216  id.  23;   In  re  Petition  of 
Mill  ford,  217  id.  242;    In  re  Estate  of  Graves,  242  id. 
212.)     In  the  Kochersperger  case,  on  page  125,  the  court 
said:     "The  laws  of  descent  and  the  right  to  devise  and 
take  under  a  will  within  the  State  of  Illinois  owe  their  ex- 
istence to  the  statute  law  of  the  State.    The  right  to  inherit 
and  the  right  to  devise  being  dependent  on  legislative  acts, 
there  is  nothing  in  the  constitution  of  this  State  which 
prohibits  a  change  of  the  law  w^ith  reference  to  those  sub- 
jects at  the  discretion  of  the  law-making  power.    The  law^s 
of  descent  and  devise  being  the  creation  of  the  statute  law, 
the  power  which  creates  may  regulate  and  may  impose  con- 
ditions or  burdens  on  a  right  of  succession  to  the  owner- 
ship of  property  to  which  there  has  ceased  to  be  an  owner 
because  of  death,  and  the  ownership  of  which  the  State 
then  provides  for  by  the  law  of  descent  or  devise."    And 
in  the  Graves  case,  on  page  216,  it  was  said:     "The  de- 
scent of  property  in  this  State,  whether  by  inheritance  or 
devise,  is  regulated  entirely  by  statutory  provisions.'* 
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It  has  been  decided  by  this  court  that  an  inheritance  tax 
is  a  tax  upon  the  right  of  succession  and  is  not  a  tax  upon 
the  property  itself.     {Kochersperger  v.  Drake,  supra;   Es- 
tate of  Merrifield  v.  People,  212  111.  400.)     It  is  obvious 
that  the  money  received  by  the  State  in  the  form  of  in- 
heritance taxes  constitutes  a  part  of  the  public  revenue  of 
the  State,  and  by  numerous  adjudicated  cases  it  has  been 
determined  that  the  right  of  the  State  to  such  taxes  is  a 
vested  right,  and  that  such  right  vests,  in  point  of  time,  at . 
the  time  the  estate  vests, — ^that  is,  upon  the  death  of  the 
decedent.     (In  re  Estate  of  Graves,  supra.)     The  State, 
therefore,  has  a  vested  financial  right  in  the  estate  of  every 
decedent  in  this  State  which  is  subject  to  the  payment  of 
an  inheritance  tax,  and  that  right  is  equal  in  degree  to  that 
of  the  personal  representative,  the  heir  or  devisee  of  the 
decedent,  and  it  vests  at  the  same  moment  of  time  that  the 
interest  of  the  personal  representative,  heir  or  devisee  vests. 
In  the  Graves  case,  on  page  216,  this  court  said:    "All  the 
property  owned  by  any  person  at  his  decease  passes  either 
under  the  Statute  of  Descent,  to  the  persons  mentioned  in 
that  statute,  or  under  the  Statute  of  Wills,  to  his  devisees. 
In  either  event  it  passes  subject  to  the  indebtedness  of  the 
decedent  and  the  expenses  of  administration,  and  to  no 
other  charges.    The  Inheritance  Tax  law  provides  that  all 
property  so  descending,  whether  under  the  Statute  of  Wills 
or  the  Statute  of  Descent,  shall  be  subject  to  a  tax,  at  cer- 
tain specified  rates,  at  the  fair  market  value  thereof,  which 
shall  be  due  at  the  death  of  the  decedent.    The  tax  is  not 
upon  the  estate  of  the  decedent  but  upon  the  right  of  suc- 
cession, and  it  accrues  at  the  same  time  the  estate  vests, — 
that  is,  upon  the  death  of  the  decedent.     Questions  may 
arise  as  to  the  persons  in  whom  the  title  vests,  and  such 
questions  may  affect  the  amount  of  the  tax  and  the  person 
whose  estate  shall  be  chargeable  with  it;   but  when  those 
questions  are  finally  determined  their  determination  relates 
to  the  time  of  the  decedent's  death.     No  changes  of  title. 
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transfers  or  agreements  of  those  who  succeed  to  the  estate, 
among  themselves  or  with  strangers,  can  aflfect  the  tax. 
All  questions  concerning  it  must  be  determined  as  of  the 
date  of  the  decedent's  death." 

.  In  Matter  of  the  Estate  of  Stanford,  126  Cal.  112,  the 
court  had  under  consideration  a  statute  of  the  State  of 
California  which,  in  part  and  in  effect,  surrendered  to  the 
beneficiary  all  the  tax  whicli  had  accrued  in  certain  cases 
under  a  prior  law.     The  constitution  of  California  pro- 
hibited the  legislature  from  releasing  or  extinguishing,  in 
whole  or  in  part,  the  indebtedness,  liability  or  obligations 
of  any  corporation  or  person  to  the  State.     As  to  estates 
which  had  become  subject  to  the  tax  under  the  prior  law 
but  in  which  the  tax  had  not  been  paid,  the  court  held  that 
the  amendatory  act  under  consideration  was  invalid,  as 
infringing  the  constitutional  provision  above  referred  to. 
The  court  placed  its  holding  upon  the  ground  that  the 
State,  upon  the  death  of  the  decedent,  acquired  a  vested  in- 
terest in  the  tax  due  the  State.    Upon  that  point  the  court 
said :    "This  being  so,  and  the  legislature  in  this  case  hav- 
ing determined  that  ninety-five  per  cent  of  the  decedent's 
estate  may  go  to  his  heirs  and  beneficiaries  and  that  five 
per  cent  be  retained  to  the  State,  it  is  too  clear  for  argu- 
ment that  this  five  'per  cent  vested  in  the  State  at  the  same 
time  that  the  ninety-five  per  cent  vested  in  the  heirs  or 
other  beneficiaries.     'An  estate  is  vested  when  there  is  an 
immediate  right  of  present  enjoyment  or  a  present  fixed 
right  of   future  enjoyment.'      (Kent's  Com.   202.)      The 
State  here,  from  the  death  of  the  decedent,  has  a  present 
fixed  right  of  future  enjoyment  to  the  five  per  cent  of  his 
estate.    This  is  property  or  a  thing  of  value  belonging  to 
the  State." 

It  is  clear,  therefore,  that  the  State  has  an  interest  in 
every  estate  that  is  subject  to  the  payment  of  an  inheritance 
tax,  and  in  all  such  proceedings  the  Attorney  General,  or 
some  other  designated  officer,  is  the  representative  of  the 


Oct  Ml.]      National  Safe  Deposit  Co.  v.  Stead.      599 

State.  (People  v.  Sholem,  238  111.  203.)  We  think,  there- 
fore, that  the  conclusion,  from  what  has  been  said,  log- 
ically and  necessarily  follows  that  where  a  lessee  of  the 
appellant  dies  leaving  property  in  one  of  the  safety  deposit 
boxes  or  safes  of  the  appellant,  the  State,  by  its  proper 
representative,  has  the  right  to  be  advised  whether  or  not 
it  shall  ultimately  be  established  that  it  has  an  interest  in 
such  property  and  of  the  time  when  the  property  will  be 
surrendered  and  delivered  by  the  appellant  to  the  personal 
representative,  heir  or  devisee  of  the  decedent,  for  the  pur- 
pose of  becoming  informed  as  to  whether  the  succession 
to  such  property  is  subject  to  an  inheritance  tax.  If  such 
were  not  held  to  be  the  law,  all  moneys,  securities  or  other 
valuables  held  by  appellant  in  its  safety  deposit  boxes  or 
safes  for  its  lessees,  upon  the  death  of  a  lessee  might  be 
transferred  to  parties  other  than  the  State  or  its  repre- 
sentatives and  immediately  removed  to  a  foreign  State  or 
country  or  concealed  or  otherwise  disposed  of,  and  the  true 
owner  of  the  property,  in  part, — that  is,  the  State, — be  de- 
prived of  all  right  to  enjoy  the  use  and  possession  of  such 
property.  It  therefore  legitimately  follows,  we  think,  that 
the  provisions  of  section  9  which  require  the  representative 
of  the  State  to  have  notice  of  the  time  when  property  held 
by  safety  deposit  companies,  the  former  owners  of  which 
are  deceased,  is  to  be  surrendered  and  removed  from  the 
custody  of  the  safety  deposit  company  and  delivered  to 
the  personal  representative,  heir  or  devisee  of  the  decedent, 
are  not  an  unreasonable  measure  to  protect  the  State  from 
loss  of  property  in  which  it  has  a'vested  right.  Neither  do 
we  think,  as  will  hereafter  be  shown,  that  the  appellant  or 
the  personal  representative,  the  heir  or  the  legatee  of  the 
decedent  is  deprived  of  any  constitutional  right  by  requir- 
ing that  the  representative  of  the  State  be  given  notice  of 
such  surrender  and  delivery.  Nor  can  we  see  that  the  ap- 
pellant will  be  deprived  of  any  of  its  constitutional  rights 
by  making  it  liable  for  the  amount  of  the  inheritance  tax 
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in  case  it  violates  the  clear  mandate  of  the  law  and  parts 
with  the  possession  of  such  property  without  giving  notice 
to  the  State  of  such  removal  and  delivery,  or  in  being  pe- 
nalized for  so  doing.  It  is  obvious,  should  doubts  arise  as 
to  whether  an  inheritance  tax  is  due  on  the  succession  of 
property  held  by  a  safety  deposit  company  whose  former 
owner  is  dead,  or  as  to  the  amount  of  such  tax,  the  courts 
will  always  be  open,  upon  the  application  of  the  safety  de- 
posit company,  the  State  or  those  interested,  to  adjudicate 
upon  such  questions  as  may  arise  and  solve  the  doubt,  so 
that  the  appellant's  expressed  fear  that  it  might  be  wrong- 
fully required  to  pay  an  inheritance  tax  upon  property 
which  it  had  supposedly  properly  surrendered  and  deliv- 
ered, or  be  penalized  for  the  infraction  of  the  statute  and 
mulcted  in  costs,  is,  we  think,  a  groundless  fear. 

From  what  has  been  decided,  it  follows  that  it  is  our 
view  that  section  9  of  the  act  of  1909  is  a  valid  enactment 
so  far  as  it  covers  property  held  by  a  safety  deposit  com- 
pany and  which  had  been  deposited  in  a  safety  deposit  box 
or  safe,  in  a  case  where  the  sole  lessee  of  such  safety  de- 
posit box  or  safe  had  died  leaving  his  property  in  a  safety 
deposit  box  or  safe  and  in  the  custody  of  and  under  the 
control  of  the  appellant,  it  being  our  view  that  in  consid- 
eration of  such  enactment  the  appellant  has  no  more  right, 
under  the  constitution,  either  State  or  national,  to  ignore 
the  property  rights  of  the  State  and  to  surrender  and  de- 
liver property  thus  situated  by  turning  it  over  to  the  per- 
sonal representative,  heir  or  devisee  of  the  decedent,  than  it 
would  have  to  deliver  the  same  to  the  State  to  the  entire 
exclusion  of  the  rights  of  the  personal  representative,  heir 
or  devisee  of  the  deceased.  All  the  parties  in  interest  for 
whom  the  appellant,  as  a  safety  deposit  company,  holds 
property  thus  situated,  are  under  the  law  entitled  to  be  in- 
formed of  the  condition  and  amount  of  such  property  so 
found  in  safety  deposit  boxes  or  safes,  before  the  appel- 
lant parts  with  the  possession  thereof.     This  w^ould  be  the 
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law  which  would  govern  any  other  bailee  under  like  cir- 
cumstances if  the  statute  had  not  been  enacted,  and  we 
think  no  valid  reason  is  or  can  be  assigned  why  such  should 
not  be  held  to  be  the  law  in  view  of  said  statute  governing 
safety  deposit  companies. 

It  is  contended  by  the  appellant  that  even  though  the 
constitutionality  of  section  9  of  the  act  of  1909  should  be 
sustained  when  applied  to  property  found  in  a  safety  de- 
posit box  or  safe  where  the  sole  lessee  of  such  receptacle 
is  dead,  it  is  clearly  unconstitutional  when  applied  to  prop- 
erty found  in  a  safety  deposit  box  or  safe  where  there  are 

ft 

joint  lessees  and  one  of  the  lessees  is  dead,  even  though 
the  lessees  were  not  jointly  interested  in  the  contents  of 
such  safety  deposit  box  or  safe  and  the  property  was  not 
commingled  in  the  safety  deposit  box  or  safe;  that  the 
enforcement  of  the  statute  would  be  far  more  objection- 
able, on  constitutional  grounds,  where  one  of  two  or  more 
lessees  was  deceased  and  the  property  found  in  a  safety 
deposit  box  or  a  safe  was  owned  jointly  by  the  lessees, 
or  where  the  lease  was  made  by  a  co-partnership  and  the 
property  belonged  to  the  co-partnership  and  one  of  the  co- 
partners had  died  and  the  surviving  joint  owner  or  the  sur- 
viving partner  or  partners  were  seeking  to  have  the  joint 
property  or  co-partnership  property  surrendered  and  deliv- 
ered to  such  joint  owner  or  surviving  partner  or  partners. 
As  to  the  case  of  the  death  of  one  of  two  or  more  joint 
lessees,  where  the  property  of  such  joint  lessees  was  depos- 
ited in  the  safety  deposit  box  or  safe  but  the  property  of 
the  several  lessees  had  not  been  commingled  and  the  prop- 
erty of  the  surviving  lessee  could  be  readily  separated  from 
the  property  of  the  deceased  lessee,  we  see  no  difficulty  in 
the  way  of  the  enforcement  of  the  statute.  All  that  would 
be  necessary  for  the  appellant  to  do  to  protect  the  rights  of 
the  surviving  lessee  would  be  to  deliver  to  him  his  property 
and  protect  the  parties  representing  the  deceased  by  hold- 
ing the  property  which  belonged  to  the  deceased  lessee.    If 
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inconvenience  arises  it  would  arise  out  of  the  joint  rela- 
tion of  the  parties,  and  might  as  readily  arise  between  the 
appellant,  the  surviving  lessee  and  the  personal  represen- 
tative or  heir  of  the  decedent  as  between  the  appellant  and 
the  surviving  lessee  and  the  State.  Whatever  inconven- 
ience to  the  appellant  or  to  the  surviving  lessee  would  be 
caused  by  the  joint  occupancy  of  the  safety  deposit  box 
or  safe  would  be  necessarily  an  inconvenience  which  they 
must  have  contemplated  when  they  entered  into  the  joint 
relation,  and  would,  we  think,  place  each  of  them  in  a  po- 
sition where  they  could  not  object  to  the  owners  of  the 
property  who  succeeded  to  the  rights  of  the  deceased  joint 
lessee  (which  would  include  the  State)  from  obtaining  their 
full  rights  in  the  property  of  the  deceased  lessee  found  in 
such  safety  deposit  box  or  safe.  We  therefore  conclude 
that  there  is  no  constitutional  objection  to  the  enforcement 
of  the  statute  as  to  property  owned  jointly  by  a  deceased 
lessee  and  another  and  deposited  in  a  safety  deposit  box 
or  safe,  where  the  property  of  the  several  lessees  has  not 
been  commingled  by  the  acts  of  the  parties  but  has  been 
kept  separate.  We  think  it  can  be  said  that  where  the 
property  of  joint  lessees  has  been  commingled  or  is  jointly 
owned  by  the  lessees,  upon  the  death  of  one  of  the  joint 
lessees  the  parties  who  succeeded  to  the  rights  of  the  de- 
ceased joint  lessee  (which  would  include  the  State)  would 
have  the  'right,  as  against  the  appellant  and  the  surviv- 
ing lessee,  to  have  the  amount,  character  and  value  of  the 
property  deposited  jointly  in  such  deposit  box  or  safe  de- 
termined before  the  property  is  surrendered  or  delivered 
by  the  appellant  and  to  have  the  property  belonging  to  the 
parties  who  succeeded  to  the  rights  of  the  dece'ased  lessee 
valued  and  determined,  and  that  the  appellant  and  the  sur- 
viving joint  owner  who  had  assisted  in  creating  such  joint 
relation  could  not  complain  of  the  enforcement  of  the  stat- 
ute, which  was  enacted  for  the  determination  of  the  rights 
of  the  parties  (which  would  include  the  State)  who  sue- 
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ceed,  in  part,  to  the  rights  of  such  deceased  owner.  Clearly, 
when  the  joint  relationship  was  formed  it  was  known  to 
all  joint  owners  who  entered  into  the  relation,  as  well  as 
to  the  appellant,  that  if  the  death  of  one  of  the  joint  own- 
ers intervened  before  the  joint  relationship  was  terminated 
it  would  be  necessary  to  determine  the  question  of  each 
joint  owner's  interest  in  the  property.  We  think  the  same 
course  of  reasoning  which  controls  where  property  is  found 
in  a  safety  deposit  box  or  safe  which  was  leased  jointly 
and  where  the  property  of  each  lessee  his  been  kept  sepa- 
rate and  apart,  must,  in  favor  of  the  State  and  all  others 
interested  in  the  property,  be  applied  as  against  the  appel- 
lant and  the  joint  surviving  owner  who  has  commingled  his 
property  with  a  joint  lessee  who  has  died,  and  that  the  stat- 
ute can  be  enforced  in  the  same  manner  again3t  the  ap- 
pellant and  the  joint  surviving  lessee  who  has  voluntarily 
commingled  his  property,  as  against  appellant  and  a  joint 
lessee  who  has  kept  his  property  separate.  We  therefore 
hold  the  act  constitutional  in  the  latter  as  well  as  the  for- 
mer case. 

A  more  difficult  question  is  presented  when  the  safety 
deposit  box  or  safe  has  been  leased  by  a  co-partnership  and 
one  member  of  the  co-partnership  has  died  leaving  co- 
partnership property  remaining  in  such  safety  deposit  box 
or  safe.  We  think,  however,  if  it  be  borne  in  mind  that 
the  co-partnership  by  the  death  of  a  co-partner  is  dissolved, 
and  that  while  the  assets  may  be  lawfully  retained  by  the 
surviving  member  or  surviving  members  of  the  co-partner- 
ship they  ultimately  must  account  to  the  personal  represen- 
tative of  the  deceased  partner  for  his  share  and  that  the 
inheritance  tax  will  only  be  assessed  upon  the  succession  to 
what  may  remain  after  the  partnership  debts  are  paid,  it 
must  be  held  that  the  statute  applies  to  a  co-partnership 
lease  and  to  co-partnership  assets.  We  can  see  no  objec- 
tion to  the  personal  representative  of  the  deceased  partner, 
and  all  other  persons  who  have  or  will  have  an  interest  in 
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his  estate,  (which  would  include  the  State,)  being  informed 
as  to  the  amount,  character  and  value  of  the  co-partnership 
assets  in  a  leased  co-partnership  safety  deposit  box  or  safe 
at  the  time  of  the  dissolution  of  the  partnership  by  the 
death  of  a  partner.    In  the  Graves  case,  supra,  it  was  held 
that  while  questions  may  arise  as  to  the  persons  in  whom 
the  title  rests,  and  such  questions  may  affect  the  amount  of 
the  inheritance  tax  and  the  persons  whose  estate  shall  be 
chargeable  with  it,  still,  when  those  questions  are  finally 
determined,  their  determination  relates  back  and  becomes 
fixed  as  of  the  date  of  the  death  of  the  decedent.     It  can 
not  be  legitimately  urged  that  the  true  object  of  the  organi- 
zation of  the  safety  deposit  company  is  to  furnish  recep- 
tacles where  parties  may  secrete  their  property  from  the 
eye  of  the  tax-assessing  and  tax-collecting  officer  of  the 
State  with  a  view  of  escaping  taxation,  or  that  when  prop- 
erty is  found  in  the  possession  of  a  safety  deposit  company 
which  formerly  belonged  to  a  person  who  has  since  died  or 
in  which  he  is  interested  it  should  not  be  taxed,  and  w^e 
think  no  valid  reason  can  be  suggested  why  every  person 
interested  in  property  thus  found  (which  would  include  the 
State)  has  not  the  right,  whether  it  be  held  individually  or 
jointly  or  by  a  co-partnership,  to  know  the  amount,  value 
and  kind  of  such  property.     When  a  partnership  is  dis- 
solved by  the  death  of  a  partner  the  law  requires  the  sur- 
viving partner  or  partners  to  inventory  the  partnership  es- 
tate, to  have  it  appraised  and  to  file  a  list  of  liabilities, — 
in  short,  to  make  a  full  showing  of  the  partnership  estate. 
It  has  never  been  thought  that  statutes  of  that  character 
were  unconstitutional  by  reason  of  the  fact  that  the  surviv- 
ing partners  were  required  thereby  to  disclose  the  partner- 
ship assets  or  spread  upon  the  records  of  the  county  court 
the  secrets  of  the  business  of  the  partnership.    The  whole 
scope  and  object  of  section  9  is  to  require  a  disclosure  of 
the  assets  of  the  deceased  person, — not  alone  those  which 
are  deposited  in  safety  deposit  vaults,  but  such  as  are  held 
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by  trust  companies,  corporations,  banks  or  other  institutions 
or  by  any  person  or  persons ;  and  there  is  no  valid  reason 
why,  when  assets  are  deposited  in  the  safety  deposit  boxes 
or  safes  of  a  safety  deposit  company  for  safe  keeping,  the 
State,  and  every  other  person  having  a  property  right  in 
such  deposit,  upon  the  death  of  the  depositor  should  not 
be  permitted,  at  the  time  such  assets  are  withdrawn  from 
the  vaults  of  the  safety  deposit  company,  to  be  informed  of 
their  character,  value  and  amount.  We  are  fully  convinced 
that  the  statute  legitimately  places  the  State  in  the  same 
position  as  any  other  owner  in  regard  to  its  right  to  be  in- 
formed  as  to  the  value  of  the  assets  of  a  deceased  lessee, 
and  that  the  right  of  the  State  to  secure  such  information 
rests  on  valid  constitutional  grounds. 

We  will  now  consider  in  detail  some  of  the  objections 
which  are  specifically  urged  by  counsel  for  the  appellant 
against  the  constitutionality  of  section  9. 

It  is  first  contended  that  the  section  impairs  the  obli- 
gation of  the  charter  of  the  appellant.  The  charter  of  the 
appellant,  which  is  its  contract  with  the  State,  provides 
that  it  is  organized  "for  the  express  purpose  of  providing 
a  suitable  building  or  buildings  wuth  vaults  and  safes,  with 
a  special  regard  to  protection  against  loss  by  fire,  robbery 
or  otherwise,  and  to  carry  on  the  business  of  safety  de- 
posit and  storage."  In  pursuance  of  its  corporate  powers 
it  has  provided  a  building  and  entered  upon  the  business 
of  renting  safety  deposit  boxes  and  safes,  and  we  are  un- 
able to  ascertain  wherein  section  9  impairs,  takes  from  or 
infringes  any  of  the  powers  of  the  appellant  granted  to  it 
by  its  charter.  Section  9  in  no  way  deprives  the  appellant 
of  the  right  of  constructing  or  renting  a  building,  vaults, 
etc.,  or  of  renting  its  safety  deposit  boxes  or  safes,  or  de- 
prives it  of  its  right  to  act  as  a  depository  for  hire  and  to 
receive  and  accept  for  deposit  all  securities  or  other  valu- 
ables which  may  be  delivered  to  it  by  its  lessees,  or  pre- 
vents it  from  delivering  to  the  rightful  owner  or  owners 
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of  or  persons  entitled  to  all  or  any  of  such  securities  or 
other  valuables  as  may  have  been  delivered  to  it,  upon  the 
termination  of  the  relation  which  is  created  between  it  and 
its  lessees.  The  utmost  that  can  be  said  is,  that  upon  the 
termination  of  the  relation  which  has  been  created  between 
the  appellant  and  a  lessee  by  the  death  of  such  lessee,  it 
cannot  part  with  the  possession  of  or  surrender  the  securi- 
ties or  other  valuables  which  have  been  placed  in  its  safety 
deposit  box  or  safe  without  pursuing  the  method  contained 
in  section  9,  to  the  end  that  if  there  is  due  upon  the  suc- 
cession of  the  property  deposited  with  it  an  inheritance  tax, 
tlie  amount  of  such  inheritance  tax  may  j5rst  be  determined 
and  collected.  The  law  has  always  been  that  a  bailee  must 
deliver  the  bailment  to  the  person  to  whom  it  belongs,  up- 
on the  termination  of  the  contract  of  bailment,  and  all  the 
legislature  has  done  is  to  pass  a  statute  which  vests  the 
State  with  an  interest  in  the  estate  of  a  deceased  person 
which  is  subject  to  an  inheritance  tax,  and  which  provides 
that  where  the  bailment  is  terminated  by  the  death  of  the 
lessee  and  the  property  is  to  be  surrendered  by  the  safety 
deposit  company,  the  State  shall  be  treated  as  a  part  owner 
of  such  bailment  and  receive  notice,  through  its  appropri- 
ate officer,  of  the  proposed  surrender,  to  the  end  that  it 
may  receive  and  be  paid  its  proper  proportion  of  the  prop- 
erty so  deposited  with  appellant.  This,  as  has  heretofore 
been  determined,  is  not  an  unreasonable  or  unconstitutional 
regulation.  That  the  State  has  the  right  to  modify,  regu- 
late or  impose  conditions  upon  the  right  of  succession,  by 
inheritance  or  by  will,  to  property  which  was  owned  by  a 
person  who  has  died  there  can  be  no  question.  {In  re  Es- 
tate of  Speed,  supra.)  The  right  to  take  property  in  pur- 
suance of  descent  or  will  is  wholly  statutory,  and  that  such 
right  may  be  changed  by  the  legislature  is  unquestioned. 
(Kochersperger  v.  Drake,  supra;  In  re  Estate  of  Speed, 
supra;  In  re  Petition  of  Mulford,  supra,)  The  right  to 
bequeath  or  devise  property  by  will  or  to  take  by  inherit- 
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ance  can  be  enjoyed  only  because  such  right  is  conferred 
by  statute.  {Evans  v.  Price,  supra;  Wunderle  v.  Wun- 
derle,  supra.)  The  proposition  that  the  State  has  the  right 
to  provide  for  an  inheritance  tax  and  to  levy  the  tax  upon 
the  right  of  the  succession  to  property,  and  to  provide  that 
the  State  shall  take  a  vested  interest  in  the  estate  immedi- 
ately upon  the  death  of  the  deceased,  has  become  in  this 
State  axiomatic.  We  do  not  think,  therefore,  that  a  law 
which,  in  fact,  only  requires  that  the  appellant  shall  not, 
without  notice  to  the  State,  deliver  the  property  which  it  * 
has  received  into  its  vaults  where  the  owner  or  part  owner 
of  such  property  has  died  since  its  receipt  by  the  appellant, 
and,  if  it  is  subject  to  an  inheritance  tax,  not  deliver  the 
same,  without  the  consent  of  the  State,  until  the  tax  is  paid, 
can  rightfully  be  said  to  infringe  upon  the  charter  rights  of 
the  appellant. 

It  is  also  contended  that  the  appellant  is  deprived  of 
property  and  liberty  w-ithout  due  process  of  law,  and  that 
it  is  deprived  of  the  due  protection  of  the  law,  by  said  sec- 
tion 9.  Having  heretofore  reached  the  conclusion  that  a 
safety  deposit  company  is  in  possession  and  control  of  the 
securities  and  other  valuables  delivered  to  it  by  its  lessees, 
and  that  the  relation  of  bailee  and  bailor  exists  between 
the  safety  deposit  company  and  its  lessee,  and  that  upon 
the  contingency  of  the  death  of  a  lessee  who  is  an  owner, 
in  whole  or  in  part,  of  property  in  the  possession  of  the 
safety  deposit  company  the  safety  deposit  company  may 
rightfully  hold  such  deposit,  and  must  hold  it,  until  it  can 
deliver  it  to  the  true  owner,  and  that  the  State  is  a  part 
owner  of  the  deposit  in  case  it  is  subject  to  the  payment 
of  an  inheritance  tax,  we  think  by  the  terms  of  section  9 
the  appellant's  right  of  contract  is  not  infringed  upon  and 
that  it  is  not  deprived  of  liberty,  property  or  the  due  pro- 
tection of  the  law, — in  short,  that  section  9  provides  first 
for  the  determination  of  the  question,  Is  the  property  sub- 


608      National.  Safe  Deposit  CJo.  v.  Stead.       [KO  DL 

ject  to  an  inheritance  tax? — ^and  if  it  is,  that  it  must  be 
paid  before  the  appellant  can  rightfully  part  with  the  pos- 
session of  the  property.  In  this  connection  the  objection 
to  the  statute  that  the  appellant  is  made  a  trustee  and  tax 
gatherer  without  its  consent  may  be  considered,  and  the 
answer  to  these  propositions  will,  we  think,  demonstrate 
the  fallacy  of  the  argument  that  the  appellant  has  been  de- 
prived, by  the  statute,  of  liberty,  property  and  the  due  pro- 
tection of  the  law. 

The  appellant  is  not  a  trustee  in  the  ordinary  sense, 
but  a  bailee,  and  the  fact,  if  it  were  a  fact,  that  it  is  used, 
in  part,  as  a  tax-assessing  and  tax-collecting  ojfficer  would 
not  invalidate  the  statute.  Numerous  statutes  have  been 
passed  by  the  legislatures  of  this  and  other  States  which  re- 
quire banks,  trustees,  executors,  administrators  and  agents 
to  return  for  taxation  property  in  their  possession,  and  such 
statutes  frequently  provide  that  if  the  banks,  trustees,  ex- 
ecutors, administrators  and  agents  holding  such  property 
surrender  the  same  without  the  tax  thereon  being  paid,  they 
shall  be  liable  for  the  tax.  (Walton  v.  Westwood,  73  III. 
125;  Ottawa  Glass  Co.  v.  McCaleb,  81  id.  556;  Lockwood 
V.  Johnson,  106  id.  334;  Warren  v.  Cook,  116  id.  199; 
People's  Loan  and  Homestead  Assn  v.  Keith,  1 53  id.  609 ; 
Scott  v.  People,  210  id.  594.)  In  many  instances  the  cor- 
porations have  been  made  collecting  officers  by  being  re- 
quired to  deduct  the  taxes  from  the  stockholders'  interests 
and  pay  them  over  to  the  State.  (Haight  v.  Pittsburg, 
Ft.  Wayne  and  Chicago  Railroad  Co,  73  U.  S.  15;  United 
States  V.  Baltimore  and  Ohio  Railroad  Co.  84  id.  322;  Na- 
tional Bank  V.  Commonwealth,  76  id.  353;  Minot  v.  Phila- 
delphia, W.  &  B.  R,  R.  Co.  85  id.  230 ;  Maltby  v.  Reading 
&  C.  R,  R,  Co.  52  Pa.  140.)  In  Citizens*  Nat.  Bank  v. 
Kentucky,  217  U.  S.  443,  the  revenue  law  of  Kentucky, 
which  charged  the  banks  with  the  duty  of  collecting  the 
taxes  on  shares,  was  sustained.     Mr.  Cooley,  in  his  work 
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on  Taxation,  (vol.  2,  3d  ed.  p.  832,)  in  discussing  this 
subject,  says :  '*For  the  most  part,  the  taxes  levied  by  the 
State  are  collected  of  the  persons  taxed  or  enforced  against 
the  property  in  respect  to  which  they  are  imposed.  In  a 
few  cases,  however,  in  which  such  a  course  could  not  work 
injustice,  the  State  may  reach  the  party  taxed  by  indirec- 
tion, and  collect',  in  the  first  instance,  from  someone  else, 
who  in  turn  will  become  collector  from  the  person  on  which 
the  tax  is  really  imposed.  The  reason  for  this  is,  that  in 
such  cases  it  is  more  convenient  to  the  State  and  perhaps 
makes  more  certain  the  collection,  and  it  could  be  resorted 
to  only  when  the  case  is  such  that  injustice  could  result 
to  no  one.  A  case  of  .the  kind  is  where  a  tax  is  imposed 
on  the  dividends  or  other  receipts  of  shareholders  from  the 
profits  of  corporations,  or  upon  their  shares,  or  upon  the 
interest  paid  by  indebted  corporations,  and  where  the  cor- 
poration is  required  to  make  the  payment,  which  it  would 
then  deduct  from  the  payment  to  be  made  to  shareholders 
or  to  the  holders  of  the  evidences  of  indebtedness.  There 
is  no  doubt  of  the  right  to  do  this,  except  as  to  payments 
to  be  made  to  non-residents,  nor  even  as  to  them  if  the 
statute  under  which  their  interests  were  acquired  provided 
for  the  levying  and  collecting  of  taxes  jn  that  manner. 
Other  instances  are,  where  a  tax  is  required  under  a  lease, 
the  amount  of  which  tax  may  be  deducted  from  the  rent, 
or  where  the  person  having  the  custody  of  distilled  spirits 
is  obliged  to  pay  the  tax  thereon,  he  being  given  a  lien  on 
them  for  what  he  so  pays."  We  conclude  the  appellant  is 
not  deprived  of  its  liberty,  property  or  due  protection  of  the 
law  or  wrongfully  made  a  trustee  or  tax-gathering  agent 
against  its  will. 

It  is  also  uged  that  the  property  of  the  lessees  of  ap- 
pellant is  subject  to  unreasonable  searches  and  seizures.  In 
the  case  of  People  ex  rel.  Natch  v.  Reardon,  184  N.  Y. 

431,  and  People  ex  rel.  Ferguson  v.  Reardon,  197  id.  236, 
■i  b  0  -  sy 
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the  constitutionality  of  a  statute  was  sustained  which  re- 
quired the  transferee  of  corporate  stocks  to  keep  a  record 
of  such  transfer  or  transfers  for  the  information  of  the 
tax-levying  and  tax-gathering  officers,  and  in  the  corpora- 
tion tax  cases  (Flint  v.  Stone-Tracy  Co.  31  Sup.  Ct.  Rep. 
343,)  the  Supreme  Court  of  the  United  States  sustained 
the  constitutionality  of  a  statute  which  required  the  corpo- 
rations which  fell  within  the  purview  of  the  statute  then 
under  consideration  to  keep  a  record  for  the  inspection  of 
tlie  revenue  officer  which  showed  the  net  income  of  such 
corporat;ions.     In  the  Flint  case,  Mr.  Justice  Day,  who 
spoke  for  the  court,  in  the  course  of  his  opinion  (p.  358) 
said :    "It  is  urged  in  a  number  of  4:he  cases  that  in  a  cer- 
tain  feature  of  the  statute  there  is  a  violation  of  the  fourth 
amendment  of  the  constitution,  protecting  against  unreason- 
able searches  and  seizures.     This  amendment  was  adopted 
to  protect  against  abuses  in  judicial  procedure  under  the 
guise  of  law,  which  invade  the  privacy  of  persons  in  their 
homes,  papers  and  effects,  and  applies  to  criminal  prosecu- 
tions and  suits  for  penalties  and  forfeitures  under  the  reve- 
nue laws.     (Boyd  v.  United  States,  116  U.  S.  632;    29  L- 
ed.  751;    6  Sup.  Ct.  Rep.  524.)     It  does  not  prevent  the 
issue  of  search  warrants  for  the  seizure  of  gambling  para- 
phernalia and  other  illegal  matter.     (Adams  v.  New  York, 
192  U.  S.  585;  48  L.  ed.  575;  24  Sup.  Ct.  Rep.  372.)     It 
does  not  prevent  the  issuing  of  process  to  require  attend- 
ance and  testimony  of  witnesses,  the  production  of  books 
and  papers,  etc.      (Inter-State  Commerce  Commission  v. 
Brimson,  154  U.  S.  447;    38  L.  ed.   1047;    4  I"t.  Com. 
Rep.  545;    14  Sup.  Ct.  Rep.  1125;   Inter-State  Commerce 
Commission  v.  Baird,  194  U.  S.  25;    48  L.  ed.  860;    24 
Sup.  Ct.  Rep.  563.)     Certainly,  the  amendment  was  not 
intended  to  prevent  the  ordinary  procedure  in  use  in  many, 
perhaps  most,  of  the  States,  of  requiring  tax  returns  to  be 
made,  often  under  oath."    In  the  cases  heretofore  referred 
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to,  the  assessed  corporations  or  individuals  were  required  to 
keep  a  record  for  the  information  of  the  tax-assessing  and 
tax-collecting  officers,  while  the  statute  under  consideration 
here  requires  only  that  notice  be  given,  and  that  the  rep- 
resentative of  the  State  be  permitted  to  be  present  at  the 
time  the  property  is  surrendered.  The  representative  of  the 
State,  in  this  instance,  gets  the  information  first  hand, 
while  in  the  instances  covered  by  the  Reardon  and  Flint 
cases  the  tax  officers  obtained  the  information  from  a  rec- 
ord which  those  statutes  required  to  be  kept  for  their  in- 
formation. If  the  legislature  or  Congress  may  require  such 
record  to  be  kept,  we  see  no  reason  why  the  information, 
which  is  the  important  thing,  may  not  be  required  to  be 
given  direct  to  the  tax  officer. 

It  is  finally  contended  that  the  property  of  the  appellant 
and  its  lessees  is  devoted  to  a  public  use  without  just  com- 
pensation, in  this :  that  it  is  held  pending  the  noticfe  to  the 
officers  of  the  State  required  by  the  statute  and  .pending 
the  time  of  the  determination  by  such  officers  of  the  lia- 
bility to  the  succession  of  the  property  to  be  subjected  to 
an  inheritance  tax.  If  the  required  notice  is  lawful  and 
the  determination  of  the  question  whether  the  succession 
to  the  property  in  the  possession  of  the  safety  deposit  com- 
pany is  subject  to  the  payment  of  an  inheritance  tax  is 
proper,  then  there  is  no  infringement  upon  the  constitu- 
tional provision,  either  State  or  national,  which  forbids 
property  to  be  taken  for  public  use  without  just  compensa- 
tion. In  the  very  nature  of  things,  in  the  settlement  of 
estates  of  deceased  persons  there  must  be  some  delay  in  de- 
termining who  is  entitled  to  receive  the  estate,  and  as  we 
have  heretofore  held,  when  the  appellant  leases  its  safety 
deposit  boxes  and  safes,  it  and  its  lessees  must  necessarily 
have  contracted  with  reference  to  the  inevitable  fact  that 
some  of  its  lessees  will  die  pending  the  continuation  of 
their  leases.     This  being  true,  we  think  it  manifestly  fol- 
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lows  that  appellant's  leases  are  made  and  the  rent  therefor 
is  fixed  upon  the  contingency  that  in  case  of  the  death  of 
a  lessee  pending  the  lease  there  will  be  some  delay  in  the 
delivery  of  the  property  of  the  lessee  to  the  true  owner  by 
the  appellant.  The  only  damage  that  the  appellant  could 
incur  in  such  cases  would  be  the  loss  of  box  or  safe  rent 
during  the  time  of  said  delay,  which,  upon  a  safety  deposit 
box  or  safe  which  rents  for  five  dollars  a  year,  would  be 
inconsiderable,  and  we  must  conclude,  as  to  the  appellant, 
that  the  question  of  box  rent  or  safe  rent  is  a  matter  that 
was  taken  into  consideration  when  the  lease  was  executed. 
As  the  lessee  is  dead,  he  clearly  will  be  deprived  of  nothing 
by  reason  of  such  delay.  Those  persons  who  are  to  suc- 
ceed to  his  estate  take  what  they  get  only  by  force  of  the 
Statute  of  Descent  and  Statute  of  Wills,  and  as  the  inherit- 
ance or  bequest  which  they  receive  comes  to  them  burdened 
with  the  inheritance  tax  which  the  law  places  upon  their 
right  of  succession,  they  necessarily  take  their  inheritance 
or  bequest  subject  to  the  costs,  expenses  and  damages  ac- 
cruing out  of  the  delays  which  must  intervene  before  they 
may  enjoy  their  inheritance  or  bequest.  We  therefore  con- 
clude that  neither  the  appellant  nor  its  lessees  are,  within 
the  meaning  of  the  law,  deprived  of  property  for  a  public 
use  without  just  compensation. 

We  have  given  this  case  the  patient  care  which  its  im- 
portance demands,  and  have  reached  the  conclusion  that 
section  9  of  the  Inheritance  Tax  law  of  1909  is  a  valid  and 
constitutional  enactment. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  aMrmed. 

Farmer,  Vickers  and  Cooke,  JJ.,  dissenting. 
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The  People  of  the  State  oj?  Illinois,  Defendant  in  Er- 
ror, vs.  The  Lewy  Bros.  Company,  Plaintiff  in  Er- 
ror.— Same  vs.  Cahn,  Block  &  Co. — Same  vs.  Straus 

&  SCHRAM. 

Opinion  filed  June  20,  ipii — Rehearing  denied  October  4,  ipii. 

Taxes — capital  stock  of  a  mercantile  corporation  should  be  as- 
sessed by  the  local  assessor.  The  capital  stock  of  a  mercantile 
corporation  is  property  and  should  be  assessed  for  taxation,  but 
as  section  108  of  the  Revenue  act,  as  amended  in  1905,  expressly 
prohibits  the  assessment  of  the  capital  stock  of  such  corporations 
by  the  State  Board  of  Equalization  the  assessment  must  be  made 
by  the  local  assessor,  and  the  State  board  has  no  power  to  make 
the  assessment  even  though  the  local  assessor  does  not  do  so. 
(People  V.  National  Box  Co.  248  111.  141,  followed.) 

Writ  op  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  William  N.  Gemmill,  Judge,  presiding. 

Louis  J.  Behan,  for  plaintiffs  in  error. 

GusTAvus  J.  Tatge,  County  Attorney,  and  William 
F.  Struckmann,  for  the  People. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

Separate  suits  were  brought  in  the  municipal  court  of 
the  city  of  Chicago  in  the  name  of  the  People  against  the 
Lewy  Bros.  Company,  Cahn,  Block  &  Co.  and  Straus  & 
Schram,  mercantile  corporations  organized  under  the  laws 
of  Illinois,  to  recover  the  personal  property  taxes  assessed 
against  said  corporations,  respectively,  for  the  year  1909. 
In  the  Lewy  Bros.  Company  suit  the  tax  sought  to  be  re- 
covered consisted  of  three  items,  viz.:  First,  a  tax  upon 
tangible  personal  property,  amounting  to  $298.01,  based 
upon  an  assessment  of  tangible  property  by  the  board  of 
assessors;  second,  a  tax  of  $223.50  based  upon  an  assess- 
ment of  the  capital  stock  of  the  corporation  made  by  the 
State  Board  of  Equalization;    and  third,  another  tax  of 
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$521.52  based  upon  an  assessment  of  the  same  capital  stock 
of  the  corporation  made  by  the  board  of  assessors.  The 
first  item  is  conceded  to  be  a  valid  tax  and  there  is  no 
dispute  as  to  it.  The  municipal  court  rendered  judgment 
in  favor  of  the  People  for  all  three  of  the  items,  but  it  is 
agreed  judgment  should  not  have  been  rendered  for  both 
items  of  taxes  based  upon  an  assessment  of  the  Olpital 
stock  of  the  corporation,  and  that  either  the  assessment  of 
the  capital  stock  by  the  State  Board  of  Equalization  or  by 
the  board  of  assessors  was  illegal.  The  suit  against  Cahn, 
Block  &  Co.  was  for  taxes  amounting  to  $509.58,  which 
consisted  of  two  items,  viz. :  First,  a  tax  upon  the  corpo- 
ration's tangible  property  of  $286.08  based  upon  an  assess- 
ment made  by  the  local  assessors;  and  second,  a  tax  of 
$223.50  based  upon  an  assessment  of  the  corporation's  capi- 
tal stock  made  by  the  State  Board  of  Equalization.  Judg- 
ment was  rendered  for  plaintiff  below  for  both  taxes.  In 
the  suit  against  Straus  &  Schram  judgment  was  rendered 
against  the  corporation  for  $441.90  taxes,  which  consisted 
of  two  items,  viz. :  First,  a  tax  of  $196.40  based  upon  a 
tangible  property  assessment;  and  second,  a  tax  of  $225.50 
based  upon  a  capital  stock  assessment  made  by  the  State 
Board  of  Equalization.  Each  of  said  corporations  sued  out 
a  separate  writ  of  error  to  review  said  judgments,  but  ex- 
cept as  to  the  double  capital  stock  tax  in  the  Lewy  Bros. 
Company  case  the  questions  involved  in  all  three  of  the 
cases  are  the  same  and  the  three  cases  will  be  disposed  of 
in  one  opinion. 

No  question  of  the  validity  of  the  tax  based  upon  the 
tangible  property  assessment  is  raised  in  either  of  these 
cases,  and  the  right  of  the  People  to  a  judgment  for  the 
amount  based  on  that  assessment  against  each  of  said  cor- 
porations is  not  disputed.  In  all  three  of  the  cases  judg- 
ment for  the  tax  based  upon  the  capital  stock  assessment 
made  by  the  State  Board  of  Equalization  is  resisted  on  the 
ground  that  the  State  Board  of  Equalization  did  not  deduct 
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from  the  assessed  value  of  the  capital  stock  and  franchises 
of  the  corporations  the  assessed  value  of  their  tangible 
property  as  made  by  the  local  assessors,  in  accordance  with 
clause  4  of  section  3  of  the  Revenue  act.  Any  discussion 
of  this  question  is  unnecessary  in  view  of  the  recent  deci- 
sion in  People  v.  National  Box  Co,  248  111.  141.  In  that 
case  it  was  held  that  as  the  capital  stock  of  a  corporation 
is  property,  and  taxable,  it  must  be  assessed  for  taxation, 
but  as  section  108  of  chapter  120  of  Kurd's  Statutes  of 
1909  expressly  prohibits  the  State  Board  of  Equalization 
from  assessing  the  capital  stock  of  corporations  of  the 
character  of  the  plaintiffs  in  error,  the  assessment  of  their 
capital  stock  should  be  made  by  the  local  assessor.  It  fol- 
lows, therefore,  that  the  court  erred  in  rendering  judgment 
against  each  of  plaintiffs  in  error  for  the  tax  .based  upon 
the  capital  stock  assessment  made  by  the  State  Board  of 
Equalization.  The  judgment  against  the  Lewy  Bros.  Com- 
pany should  have  been  for  the  amount  of  the  tangible 
property  tax  and  the  capital  stock  tax  based  upon  the  as- 
sessment of  capital  stock  made  by  the  board  of  assessors. 
The  judgments  against  Cahn,  Block  &  Co.  and  Straus  & 
Schram  should  have  been  for  the  amount  of  the  tax  against 
them,  respectively,  based  upon  the  tangible  property  assess- 
ment. No  assessment  of  their  capital  stock  was  made  by 
the  board  of  assessors,  and  as  the  State  Board  of  Equaliza- 
tion had  no  authority  to  assess  their  capital  stock,  the  as- 
sessment made  by  that  body  is  invalid. 

The  judgment  in  each  case  will  therefore  be  reversed 
and  the  cases  remanded  to  the  municipal  court,  with  direc- 
tions to  that  court  to  render  judgment  in  each  case  as  di- 
rected in  this  opinion. 

Reversed  and  reniafvded,  with  directions. 
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James  D.  Wallace,  Defendant  in  Error,  vs,  Mabel  H. 
Fox  WELL  et  al — (The  Second  National  Bank  of 
St.  Paul,  Plaintiff  in  Error.) 

Opinion  Hied  June  20,  i^ii — Rehearing  denied  October  4,  i^ii. 

1.  Trusts — when  power  cannot  he  executed  by  surviving  trus- 
tee. Where  the  power  conferred  upon  trustees  is  a  mere  naked 
power  or  rests  in  personal  confidence  in  the  trustees  it  cannot  be 
executed  by  the  surviving  trustee  alone. 

2.  Same— na^Mr^  of  power  conferred  by  will  depends  upon  the 
intention  of  the  testator.  The  nature  of  a  power  conferred  upon 
trustees  by  a  will  is  to  be  determined  from  a  consideration  of  the 
purpose  and  intent  of  the  testator  appearing  from  an  examination 
of  the  entire  will. 

3.  Samk — what  indicates  that  testator  did  not  intend  to  limit 
execution  of  powers  to  the  trustees  named.  The  fact  that  the  will 
creating  a  trust  confers  upon  the  successors  in  trust  the  same  pow- 
ers conferred  upon  the  named  trustees  and  that  the  will  does  not 
name  such  successors  or  prescribe  how  they  shall  be  appointed, 
indicates  that  it  was  not  the  intention  of  the  testator  to  limit  the 
execution  of  the  powers  to  the  trustees  named,  particularly  where 
the  powers  conferred  are  those  attaching  to  the  office  of  a  trustee 
rather  than  those  conferred  by  reason  of  personal  confidence. 

4.  Same — a  survivor  may  execute  a  power  coupled  with  an  in- 
terest. Although  discretionary  power  is  vested  in  two  or  more 
persons  as  trustees,  if  the  power  is  coupled  with  an  interest  the 
interest  survives  upon  the  death  of  one  trustee,  and  the  power  also 
survives  and  may  be  executed  by  the  survivor  or  survivors. 

5.  Same — when  power  of  trustee  is  coupled  with  an  interest. 
Where  the  legal  title  to  real  and  personal  property  is  vested  in 
trustees,  with  power  to  sell  and  convey,  invest  the  proceeds,  man- 
age the  estate  and  pay  the  income  to  persons  designated,  there  is 
a  power  coupled  with  an  interest,  and  in  such  case  the  surviving 
trustee  takes  the  estate  with  the  duty  annexed  to  the  power  and 
may  execute  the  power. 

6.  Wills — courts  will  consider  will  in  light  of  facts  surround- 
ing testator.  In  construing  a  will  courts  will  endeavor  to  read 
its  provisions  in  the  sense  intended  by  the  testator,  and  for  that 
purpose  will  consider  the  will  in  the  light  of  the  facts  and  cir- 
cumstances surrounding  the  testator  at  the  time  the  will  was  made. 

7.  Same — what  is  not  necessary  to  creation  of  spendthrift  trust. 
To  constitute  a  valid  spendthrift  trust  it  is  not  necessary  that  the 
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will  shall  specifically  provide  that  the  income  shall  not  be  subject 
to  the  debts  of  the  cestui  que  trust,  and  it  is  sufficient  if  the  will, 
considered  in  the  light  of  the  facts  and  circumstances,  discloses 
an  intention  on  the  part  of  the  testator  to  provide  for  the  support 
of  his  child  and  secure  the  fund  against  his  improvidence. 

8.  Same — law  docs  not  prohibit  creation  of  a  spendthrift  trust. 
The  rule  that  the  law  favors  the  vesting  of  estates  cannot  be  per- 
mitted to  defeat  the  intention  of  the  testator  to  the  contrary,  and 
if  it  is  clear  that  the  testator  intended  to  create  a  spendthrift 
trust  it  is  the  duty  of  the  courts  to  give  effect  to  such  intention. 

9.  Same — what  circumstances  indicate  an  intention  to  create  a 
spendthrift  trust.  The  facts  that  the  testator,  in  dividing  his  es- 
tate, made  a  distinction  between  his  daughter  and  his  son,  direct- 
ing the  trustees  to  pay  her  share  of  the  income  to  her  alone, 
whereas  they  were  authorized  to  pay  the  son's  share  to  him  or  his 
wife  in  such  proportions  as  they  deemed  best,  and  that  they  were 
giveji  discretion  to  convey  one-half  of  the  estate  to  the  son  if  they 
deemed  advisable,  indicate  an  intention  to  create  a  spendthrift 
trust  in  favor  of  the  son,  who  at  the  time  the  will  was  made  was 
married  and  had  one  child,  had  been  unsuccessful  in  business  and 
was  indebted  in  a  large  sum. 

Writ  oi?  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  George  A.  Dupuy,  Judge,  presiding. 

Defendant  in  error,  James  D.  Wallace,  as  trustee,  filed 
a  bill  in  the  superior  court  of  Cook  county,  at  the  Novem- 
ber term,  1909,  to  construe  the  last  will  and  testament  of 
Samuel  G.  Spaulding,  deceased.  The  bill  alleged  that  Sam- 
uel G.  Spaulding  departed  this  life  on  or  about  the  5th  day 
of  September,  1893,  leaving  a  last  will  and  testament,  as 
follows : 

"I,  Samuel  G.  Spaulding,  of  the  city  of  Chicago,  in  the  county 
of  Cook  and  State  of  Illinois,  being  of  sound  mind  and  memory, 
do  make  and  declare  this  my  last  will  and  testament,  hereby  re- 
voking all  former  wills  by  me  made. 

"I  will  that  all  my  just  debts  and  funeral  expenses  be  paid. 

"I  give,  devise  and  bequeath  unto  Clarence  W.  Marks  and 
James  D.  Wallace,  and  to  their  successors  in  trust,  all  my  estate, 
both  real,  personal  and  mixed,  of  whatever  kind  and  wherever 
situate,  to  be  held  by  them  in  trust  for  the  uses  and  purposes  here- 
inafter named  and  designated,  in  trust: 
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"First — To  enter  upon  any  and  all  my  real  estate,  to  collect  the 
rents  and  profits  and  to  have  the  entire  management  and  control 
of  the  same;  to  reduce  to  possession,  to  receive  and  collect  any 
and  all  bonds,  notes,  money,  mortgages,  stocks  and  other  evidence 
of  indebtedness  due  me,  with  the  interest  on  the  same;  to  convert 
the  same  into  cash,  at  their  discretion;  to  re-invest  and  re-sell  the 
same  in  such  manner  as  may  seem  best  to  them,  but  not  to  invest 
the  same  upon  mere  personal  security  or  upon  second  mortgage  se- 
curity; to  sell  and  convey,  by  good  and  sufficient  deed,  any  and  all 
my  real  estate;  to  re-invest  and  re-sell  the  proceeds  of  such  sale, 
but  not  to  invest  the  same  upon  mere  personal  security,  but  upon 
first  mortgage  security  on  real  estate,  or  in  stocks  or  bonds,  or  in 
real  estate,  as  may  seem  best  to  them. 

"Second — To  pay  over  to  my  wife,  Marcia  I.  Spaulding,  the 
entire  net  income  of  my  estate  during  her  lifetime. 
f  "Third — Upon  the  decease  of  my  said  wife,  Marcia  I.  Spauld- 
ing, to  pay  over  to  my  daughter,  Mabel  H.  Foxwell,  one-half  of 
I  the  net  income  of  my  estate  during  her  lifetime,  and  upon  the  dc- 
\  cease  of  my  said  daughter,  Mabel  H.  Foxwell,  to  convey  one-half 
V  of  my  estate  to  the  right  heirs  pf  my  said  daughter. 

"Fourth — Upon  the  decease  of  my  said  wife,  Marcia  I.  Spauld- 
ing, to  pay  over  to  my  son,  Howard  H.  Spaulding,  and  to  his  wife, 
Florence  B.  Spaulding,  one-half  of  the  net  income  of  my  estate  in 
such  proportions  as  they  may  see  fit,  paying  more  or  less  to  the 
one  or  the  other,  as  they  may  deem  best,  during  the  lifetime  of  ipy 
son,  Howard  H.  Spaulding,  and  upon  the  decease  of  my  said  son, 
I  Howard  H.  Spaulding,  to  convey  one-half  of  my  estate  to  the  right 
(  heirs  of  my  son,  Howard  H.  Spaulding. 

/  "Fifthr-'To  convey  to  my  son,  Howard  H.  Spaulding,  after  the 
S  decease  of  my  wife,  Marcia  I.  Spaulding,  one-half  of  my  estate  at 
(such  time  as  may  seem  best  for  them  to  do  so. 

"I  hereby  appoint  Clarence  W.  Marks  and  James  D.  Wallace 
executors  of  this  my  last  will  and  testament,  and  request  that  no 
bond  be  required  of  them  for  the  faithful  performance  of  their  du- 
ties as  such  executors. 

"In  witness  whereof  I  have  hereunto  set  my  hand  this  seventh 
day  of  August,  A.  D.  1893.  Samuel  G.  Spaulding." 

The  bill  alleged  that  said  will  was  admitted  to  probate 
and  letters  testamentary  issued  to  complainant  and  Clar- 
ence W.  Marks,  as  executors ;  that  the  said  executors  duly 
qualified  and  entered  upon  the  discharge  of  their  duties; 
that  afterwards  said  Clarence  W.  Marks  refused  to  act  as 
trustee  under  said  will,  and  on  December  i,  1896,  by  de- 
cree of  the  circuit  court  of  Cook  county,  Marcia  1.  Spauld- 


Oct  Ml.]  Wallace  v,  Poxwell.  619 

ing,  the  widow  of  testator,  was  appointed  a  co-trustee  to 
act  with  the  complainant,  with  full  power  and  authority  to 
carry  out  the  terms  and  provisions  of  said  will,  as  successor 
to  said  Clarence  W.  Marks.  The  bill  alleged  that  on  De- 
cember II,  1896,  complainant  and  Clarence  W.  Marks  filed 
their  final  report  and  account  as  executors,  which  were  duly 
approved  and  said  executors  discharged ;  that  upon  the  dis- 
charge of  said  executors  complainant  and  Marcia  I.  Spauld- 
ing  took  charge  of  the  estate  and  acted  as  trustees  under 
said  will  until  on  or  about  the  26th  day  of  March,  1909, 
when  the  said  Marcia  I.  Spaulding  died,  since  which  time 
complainant  has  acted,  and  continues  to  act,  as  the  sole  sur- 
viving trustee  under  said  w^ill.  The  bill  alleged  that  com- 
plainant has  collected  the  rents  under  said  trusteeship,  has 
invested  the  same,  and  has  accounted  to  and  paid  over  the 
income  to  the  said  Marcia  I.  Spaulding  during  her  lifetime ; 
that  since  the  death  of  said  Marcia  I.  Spaulding  complain- 
ant has  accounted  to  Mabel  H.  Foxwell  for  one-half  of  the 
net  income  from  said  estate  and  that  he  has  elected  to  pay 
to  Florence  B.  Spaulding  the  other  half  of  the  net  income. 
The  bill  further  alleged  that  on  the  19th  day  of  April,  1899, 
the  said  Howard  H.  Spaulding  filed  his  petition  in  bank- 
ruptcy in  the  United  States  District  Court  for  the  North- 
ern District  of  Illinois;  that  he  was  adjudged  a  bankrupt 
and  on  July  26,  1899,  was  discharged  as  such;  that  in  the 
schedule  filed  in  the  bankruptcy  proceedings  the  provisions 
of  the  will  of  Samuel  G.  Spaulding,  deceased,  concerning 
the  interest  of  said  Howard  H.  Spaulding,  were  set  out,  fol- 
lowed by  the  statement,  "Petitioner  is  advised  that  he  has 
no  interest  in  the  trust  estate  or  any  part  thereof."  The 
bill  alleged  that  the  State  Bank  of  Chicago  was  appointed 
trustee  in  bankruptcy,  and  filed  a  petition  to  sell  all  the 
right,  title  and  interest  of  said  Howard  H.  Spaulding  un- 
der and  by  virtue  of  said  will,  and  that  said  sale  was  made 
and  confirmed ;  that  S.  R.  Flynn  purchased  the  interest  of 
Howard  H.  Spaulding  under  said  will  and  afterwards  con- 
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veyed  the  same  to  the  Second  National  Bank  of  St.  Paul. 
The  bill  further  alleged  that  said  Samuel  G.  Spaulding  left 
surviving  him  his  widow,  Marcia  I.  Spaulding,  (now  de- 
ceased,) his  son,  Howard  H.  Spaulding,  and  his  daughter, 
Mabel  H.  Foxwell,  as  his  only  heirs-at-law ;  that  the  said 
Mabel  H.  Foxwell  is  a  widow  and  has  one  child,  Frances 
Foxwell;  that  said  Howard  H.  Spaulding  and  his  wife, 
Florence  B.  Spaulding,  have  two  children,  Lester  Carter 
Spaulding  and  Howard  Henry  Spaulding,  Jr.,  both  minors; 
that  the  said  Marcia  I.  Spaulding  died  March  26,  1909,  and 
that  Howard  H.  Spaulding  has  been  appointed  executor  of 
her  estate.  The  bill  alleged  that  the  Second  National  Bank 
of  St.  Paul  claims  an  interest  in  said  estate,  and  prays  that 
the  will  may  be  construed  and  the  interests  and  rights  of 
the  various  parties  in  and  to  said  estate  be  determined  and 
that  said  trustee  be  directed  concerning  his  rights,  powers 
and  duties  in  the  premises. 

The  answer  of  Mabel  H.  and  Frances  Foxwell  admits 
all  the  allegations  of  the  bill  but  denies  that  there  is  any 
necessity  for  construing  the  will  and  denies  that  they  should 
be  charged  with  any  costs  and  attorneys'  fees. 

The  answer  of  the  Second  ISjational  Bank  of  St.  Paul 
sets  forth  the  proceedings  in  bankruptcy,  the  sale  of  the 
interest  of  Howard  H.  Spaulding  in  said  estate,  the  pur- 
chase by  S.  R.  Flynn  and  the  transfer  of  the  same  by  Flynn 
to  the  Second  National  Bank  of  St.  Paul.  The  answer 
neither  admits  nor  denies  that  the  complainant  has  elected 
to  pay  over  to  Florence  B.  Spaulding  one-half  the  net  in- 
come of  the  estate  of  Samuel  G.  Spaulding,  deceased,  since 
the  death  of  Marcia  I.  Spaulding,  but  denies  that  he  has 
the  power  to  make  such  election  under  the  provisions  of 
the  will.  The  answer  sets  up  that  by  virtue  of  the  fifth 
clause  of  said  will,  immediately  upon  the  death  of  the  tes- 
tator there  vested  in  said  Howard  H.  Spaulding  an  equi- 
table estate  in  fee  of  one-half  of  all  the  residue  of  the  real 
and  personal  estate  of  the  said  testator,  subject  only  to  the 
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equitable  life  estate  of  Marcia  I.  Spaulding,  and  that  any- 
thing in  the  fourth  clause  conflicting  with  that  interpreta- 
tion is  void ;  that  by  virtue  of  the  bankruptcy  proceedings 
and  sale  and  conveyance  said  bank  now  is  the  sole  owner 
of  all  the  right,  title  and  interest  which  passed  to  the  said 
Howard  H.  Spaulding  under  and  by  virtue  of  said  will. 

The  answer  of  Howard  H.  Spaulding,  individually  and 
as  executor  of  the  last  will  and  testament  of  Marcia  I. 
Spaulding,  and  of  Florence  B.  Spaulding,  admits  substan- 
tially all  the  allegations  of  the  bill  but  denies  that  it  is  nec- 
essary to  construe  the  will,  and  further  denies  that  the 
Second  National  Bank  of  St.  Paul  has  any  right,  title  or 
interest  in  or  to  the  estate  of  Samuel  G.  Spaulding,  de- 
ceased, or  any  part  thereof. 

A  formal  answer  was  filed  by  James  H.  Wilkerson, 
who  was  appointed  guardian  ad  litem  of  Lester  Carter 
Spaulding  and  Howard  Henry  Spaulding,  Jr.,  minors. 

A  hearing  was  had  upon  the  bill,  answers  and  replica- 
tions, and  a  decree  was  entered  July  14,  1910,  finding  that 
James  D.  Wallace  is  now,  and  has  been  for  a  long  time 
past,  the  duly  authorized  and  acting  trustee  under  said  will 
of  Samuel  G.  Spaulding,  deceased,  and  that  he  has  full  au- 
thority to  execute  the  powers  conferred  by  the  will;  that 
the  title  to  the  property  held  in  trust  for  the  benefit  of 
Howard  vested  in  the  trustees ;  that  the  provision  made  for 
said  Howard  was  intended  by  the  testator  as,  and  is  in  law, 
a  spendthrift  trust;  that  neither  Howard  nor  plaintiff  in 
error  has,  or  ever  had,  any  vested  interest  in  the  property 
in  the  hands  of  the  trustee,  and  that  no  right  or  estate 
therein  passed  to  the  trustee  in  bankruptcy  or  to  the  pur- 
chaser at  the  bankrupt  sale  or  to  plaintiff  in  error.  The 
decree  also  found  that  there  is  no  repugnancy  between  the 
fourth  and  fifth  paragraphs  of  the  will.  To  reverse  this 
decree  a  writ  of  error  has  been  sued  out  of  this  court  by 
the  Second  National  Bank  of  St.  Paul. 
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Rosenthal  &  Hamill,  (Charles  H.  Hamiix,  and 
Nicholas  R.  Jones,  of  counsel,)  for  plaintiff  in  error. 

Paul  Brown,  and  William  H.  Gruver,  for  defend- 
ant in  error. 

Tenney,  Coffeen,  Harding  &  Sherman,  for  How- 
ard H.  Spaulding  et  al.;  Wilkerson  &  Cassels,  for  Les- 
ter C.  Spaulding  and  Howard  H.  Spaulding,  minors,  and 
James  H.  Wilkerson,  guardian  ad  litem, 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Plaintiff  in  error  has  furnished  us  with  an  elaborate  and 
learned  brief  and  argument  in  support  of  the  proposition 
that  the  discretionary  power  conferred  by  the  will  upon  the 
trustees  indicated  personal  confidence  in  the  donees  and  the 
power  could  not  be  exercised  by  one  of  the  trustees  alone, 
and  that  upon  the  death  of  one  of  the  trustees  the  power 
lapsed.  It  is  also  contended  by  plaintiff*  in  error  that,  con- 
sidering the  fourth  paragraph  of  the  will  separately,  How- 
ard took  an  equitable  freehold  estate,  and  the  fee  being 
limited  to  his  heirs,  the  rule  in  Shelley's  case  applies,  and 
Howard  took  an  equitable  remainder  in  fee  in  the  real  es- 
tate and  an  equitable  estate  in  one-half  the  personalty  dur- 
ing his  life,  with  remainder  in  fee  in  the  personalty  to  such 
persons  as  shall  be  Howard's  heirs  at  the  time  of  his  death. 
It  is  further  contended  that,  considering  the  fifth  paragraph 
independently  of  the  fourth,  it  vests  in  Howard  a  remain- 
der in  fee,  and  if  the  fourth  paragraph  cannot  be  given  the 
construction  contended  for,  then  the  fourth  and  fifth  para- 
graphs are  repugnant  and  the  fifth  must  prevail,  and  (as- 
suming the  power  of  the  trustees  to  appoint  having  lapsed) 
plaintiff  in  error  having  succeeded  to  Howard's  rights,  is 
entitled  to  a  conveyance  of  one-half  of  the  estate,  both  real 
and  personal. 
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Under  the  construction  we  place  upon  the  will  it  will 
be  unnecessary  to  pass  upon  all  the  questions  raised  grow- 
ing out  of  other  possible  constructions  of  that  instrument. 
We  will  first  consider  the  contention  that  one  of  the  trus- 
tees having  declined  to  accept  the  trust,  and  having  since 
died,  the  power  conferred  did  not  vest  in  the  survivor  but 
lapsed. 

If  the  power  was  a  mere  naked  power  or  rested  in 
personal  confidence  in  the  donees,  then,  according  to  the 
authorities,  it  could  not  be  executed  by  a  survivor.  The 
nature  of  the  power  is  to  be  determined  from  a  considera- 
tion of  the  purpose  and  intent  of  the  testator  appearing 
from  an  examination  of  the  entire  will.  While  certain  dis- 
cretionary powers  were  conferred  upon  the  trustees,  it  does 
not  appear  to  have  been  the  intention  of  the  testator  to 
limit  the  execution  of  the  powers  to  the  persons  named  as 
trustees,  for  the  will  confers  the  same  powers  upon  their 
successors  in  trust.  Who  should  be  successors  and  how 
such  successors  should  be  appointed  is  not  provided  for  in 
the  will.  The  reasonable  inference,  we  think,  is,  that  the 
testator  had  in  mind  the  possible  death  of  one  or  both  of 
the  trustees  named  in  the  will  before  the  trusts  were  termi- 
nated, and  intended,  in  the  event  of  the  death  of  both,  that 
the  successor  named  should  have  authority  to  execute  the 
powers  conferred.  The  powers  conferred  were  powers  at- 
taching to  the  office  of  trustees  rather  than  powers  con- 
ferred in  personal  confidence  in  the  donees.  Furthermore, 
the  power  given  by  the  will  is  not  a  mere  naked  power  but 
is  a  power  coupled  with  an  interest,  and  the  rule  in  such 
cases  is,  that  although  discretionary  power  is  vested  in  two 
or  more  persons  as  trustees,  if  the  powxr  is  coupled  with 
an  interest  the  interest  survives,  and  therefore  the  power 
survives  and  may  be  executed  by  the  survivor.  The  legal 
title  vested  in  the  trustees  with  power  to  sell  and  convey, 
invest  the  proceeds,  manage  the  estate  and  pay  the  income  to 
the  persons  designated.    The  power  was  therefore  coupled 
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with  an  interest.  {White  v.  Glover,  59  111.  459;  Peter  v. 
Beverly,  10  Pet.  532 ;  Osgood  v.  Franklin,  2  Johns.  Ch.  i ; 
7  Am.  Dec.  513.)  In  such  cases  a  surviving  trustee  takes 
the  estate  with  the  duty  annexed  to  the  power  and  may 
execute  the  power.  ( Perry  on  Trusts, — 6th  ed. — ^sec.  505 ; 
Lewin  on  Trusts, — nth  ed. — pp.  746,  747;  Peter  v.  Bez*- 
erly,  supra;  Lorings  v.  Marsh,  6  Wall.  337.)  French  v. 
Northern  Trust  Co,  197  111.  30,  is  not  in  conflict  with  this 
view. 

If  the  decree  of  the  chancellor  is  correct  that  it  was  the 
intention  of  the  testator  to,  and  that  his  will  does,  create 
a  spendthrift  trust  in  favor  of  Howard  and  his  family,  it 
follows  that  no  estate  vested  in  Howard  and  the  rule  in 
other  cases  has  no  application.  It  is  very  ably  contended  by 
plaintiflF  in  error  that  the  decree  in  this  respect  is  erroneous. 

Whatever  of  hostility  there  may  be  on  the  part  of  some 
courts  to  spendthrift  trusts,  their  validity  has  been  repeat- 
edly approved  by  this  and  many  other  courts.  The  oft- 
repeated  cardinal  rule  that  it  is  the  intention  of  the  testator 
that  must  govern  in  the  construction  of  a  will,  and  in  de- 
termining the  intention  the  whole  will  and  all  its  provisions 
must  be  considered  and  given  effect,  if  possible,  does  not 
require  the  citation  of  authority.  It  is  also  a  familiar  rule 
that  in  the  construction  of  wills  courts  will  endeavor  to 
read  their  provisions  in  the  sense  intended  by  the  testator, 
and  for  that  purpose  the  court  may  consider  a  will  in  the 
light  of  the  facts  and  circumstances  surrounding  the  testa- 
tor at  the  time  the  will  was  made.  {Perry  v.  Bounnan, 
151  111.  25;  Wallace  v.  Noland,  246  id.  535.)  Construing 
this  will  in  the  light  of  these  rules,  we  are  of  the  opinion 
the  decree  of  the  chancellor  is  correct. 

The  proof  shows  the  will  w-as  executed  in  August,  1893, 
and  the  testator  died  in  Septeml^er  following.  At  the  time 
the  will  was  executed,  and  at  the  time  of  his  death,  the  tes- 
tator owned  real  estate  of  the  value  of  $52,000  and  per- 
sonal property  of  the  value  of  $93,000.     He  left  surviving 
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him  his  widow,  Marcia  I.  Spaulding,  a  daughter,  Mabel 
H.  Foxwell,  and  a  son,  Howard  H.  Spaulding,  as  his  only 
heirs-at-law.  At  the  time  the  will  was  executed  Howard 
was  twenty-nine  years  old,  was  married  and  had  one  child. 
He  had  been  unsuccessful  in  business,  was  indebted  in  the 
sum  of  $48,000,  upon  a  part  of  which  judgment  had  been 
rendered  against  him  in  the  circuit  court  of  Cook  county. 
All  these  things  were  known  to  the  testator  when  he  exe- 
cuted his  will.  He  devised  to  the  trustees  named,  and  to 
their  successors  in  trust,  his  entire  estate,  real  and  personal, 
with  power  to  sell  and  convey  the  real  estate,  collect  the 
rents  and  profits,  to  collect  and  reduce  to  possession  all 
moneys  owing  to  the  testator,  to  re-invest  the  same  and  pay 
to  the  widow  the  entire  net  income  during  her  life.  Upon 
her  death  one-half  the  net  income  was  directed  to  be  paid 
to  Mabel  H.  Foxwell  during  her  life,  and  upon  her  death 
one-half  of  the  estate  was  to  be  conveyed  to  her  "right 
heirs."  By  the  fourth  paragraph,  after  the  death  of  the 
widow  one-half  the  net  income  from  the  estate  was  directed  , 
to  be  paid  to  Howard  and  his  wife,  Florence,  "in  such  pro- 
portions as  they  [the  trustees]  may  see  fit,  paying  more  or 
less  to  the  one  or  the  other,  as  they  may  deem  best,  during 
the  lifetime  of  my  son,  Howard  H.  Spaulding,  and  upon  the 
decease  of  my  said  son,  Howard  H.  Spaulding,  to  convey 
one-half  of  my  estate  to  the  right  heirs  of  my  son,  Howard 
H.  Spaulding."  The  fifth  paragraph  is  as  follows:  "To 
convey  to  my  son,  Howard  H.  Spaulding,  after  the  decease 
of  my  wife,  Marcia  I.  Spaulding,  one-half  of  my  estate  at 
such  time  as  may  seem  best  for  them  to  do  so." 

We  are  of  opinion  that,  properly  read  and  construed, 
there  is  no  repugnancy  in  the  will.  No  particular  signifi- 
cance is  to  be  attached  to  the  numbering  of  paragraphs  4 
and  5.  The  evident  meaning  and  purpose  of  the  testator 
was  to  provide  for  the  payment  of  the  income  from  one- 
half  of  his  estate,  after  the  death  of  his  widow,  to  How- 
ard and  wife  until  the  death  of  Howard,  with  authority  in 
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the  trustees  to  terminate  the  trust  by  conveying  the  estate  to 
Howard  during  his  lifetime,  if  the  trustees  thought  it  best 
to  do  so.  If  it  was  thought  unwise  to  make  the  conveyance 
to  Howard  the  trustees  could  retain  the  property  and  pay 
the  income  to  Howard  and  his  wife  in  such  proportions  as 
they  deemed  best  to  carry  out  the  purpose  of  the  testator 
until  Howard's  death.  For  some  reason  the  testator  saw- 
fit  to  make  a  distinction  between  the  devise  for  the  daugh- 
ter's benefit  and  that  for  the  benefit  of  the  son.  In  the  pro- 
vision made  for  the  son's  benefit  he  was  given  the  right  to 
no  definite  portion  of  the  income,  but  it  was  left  to  the  trus- 
tees to  determine  whether  he  should  receive  the  greater  part 
or  half  the  income,  or  whether  it  should  substantially  all  be 
paid  to  his  wife.  The  proof  shows  the  trustee -elected  to 
pay  the  entire  income  to  the  wife  of  Howard.  The  reason 
for  the  difference  in  the  provisions  made  for  the  daughter 
and  the  son  is  not  set  out  in  the  will  itself,  but,  as  we  have 
seen,  we  are  not  confined  to  the  written  words  of  the  will, 
alone,  in  determining  the  intention  of  the  testator.  Con- 
sidering, in  connection  with  the  will,  the  financial  condition 
of  Howard,  which  was  known  to  his  father,  and  the  fact 
that  Howard  was  a  married  man  twenty-nine  years  old  and 
then  had  one  child,  we  find  reasons  why  the  testator  might 
have  desired  to  conserve  the  property  by  placing  it  beyond 
the  reach  of  Howard's  creditors  and  leaving  it  so  his  fam- 
ily might  receive  the  income  from  it.  The  language  used 
in  the  will  is  apt  language  to  effect  that  purpose  and  such 
purpose  is  not  prohibited  by  any  rule  of  law.  It  appears 
to  us  there  is  no  escape  from  the  conclusion  that  for  rea- 
sons personal  to  Howard  the  testator  intended  that  no  es- 
tate should  vest  in  him,  and  such  intention  will  be  given 
effect.  (Dee  v.  Dee,  212  111.  338;  Armstrong  v.  Barber, 
239  id.  389.)  True,  the  law  favors  the  vesting  of  estates, 
but  this  rule  will  not  be  permitted  to  defeat  the  intention 
of  the  testator.  To  constitute  a  valid  spendthrift  trust  it  is 
not  necessary  that  the  will  should  specifically  provide  that 
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the  income  shall  not  be  subject  to  the  payment  of  the  debts 
and  liabilities  of  the  cestui  que  trust.  It  is  sufficient  if  the 
will,  considered  as  a  whble  and  viewed  in  the  light  of  the 
circumstances  under  which  it  was  made,  discloses  an  inten- 
tion on  the  part  of  the  testator  to  provide  for  the  support 
and  maintenance  of  his  child  and  to  secure  the  fund  against 
his  improvidence.  The  testator  had  a  legal  right  to  dispose 
of  his  property  in  this  manner  if  he  desired  to  do  so,  and 
if  such  was  his  intention,  as  appears  from  the  will,  it  is 
the  duty  of  the  90urt  to  give  effect  to  such  intention. 

The  validity  of  a  spendthrift  trust  was  before  this  court 
the  first  time  in  Steib  v.  Whitehead,  in  111.  247.  In  that 
case  the  court  referred  to  conflicting  authorities  upon  the 
subject,  and  decided  to  follow  those  holding  valid,  provi- 
sions giving,  through  a  trustee,  the  net  income  from  prop- 
erty to  a  child  of  a  testator  and  at  the  same  time  placing  it 
beyond  the  control  of  the  beneficiary's  creditors.  The  court 
said  that  view  was  in  accordance  with  its  convictions  of 
right  and  a  sound  public  policy. 

In  Bennett  v.  Bennett,  217  111.  434,  there  was  a  bequest 
of  $3000  to  a  trustee  to  invest  and  pay  the  interest  semi- 
annually to  the  testator's  son  until  he  was  forty  years  old, 
at  which  time,  if  the  testator's  widow  was  living,  the  said 
$3000  was  to  be  paid  to  and  become  the  property  of  the 
son  absolutely,  but  if  the  widow  was  not  then  living,  the 
trustee  was  to  retain  the  principal  sum  and  continue  to  pay 
the  interest  to  the  son  until  he  was  fifty  years  old,  at  which 
time  the  $3000  was  to  be  paid  to  him  if  living,  and  in  case 
of  the  son's  death  before  payment  to  him  of  said  principal 
sum  it  was  to  go  to  his  heirs.  The  court  held  no  title  to 
the  $3060  vested  in  the  son  of  the  testator  until  the  period 
arrived  at  which  the  trustee  was  to  pay  it  to  him,  and  said 
(p.  442)  :  "In  determining  the  character  of  the  trust  here 
created,  whether  a  spendthrift  trust  or  not,  we  may  look  to 
the  provisions  of  the  will  and  the  condition  of  the  parties 
as  disclosed  by  the  bill.     (Kaufman  v.  Breckinridge,  117 
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111.  305.)  It  is  usual  in  such  trusts  to  find  a  provision 
against  alienation  of  the  trust  fund  by  the  voluntary  act  of 
the  beneficiary  or  in  invitum  by  his  creditors.  *It  is  not 
necessary  that  an  instrument  creating  a  spendthrift  trust 
should  contain  an  expressed  declaration  that  the  interest  of 
the  cestui  que  trust  in  the  trust  estate  shall  be  beyond  the 
reach  of  his  creditors,  provided  such  appears  to  be  the  clear 
intention  of  the  testator  or  donor  as  gathered  from  all  parts 
of  the  instrument  construed  together  in  the  light  of  the  cir- 
cumstances.' (26  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 
p.  141;  StamhaiigWs  Estate,  135  Pa.  St.  585;  Appeal  of 
Grothe,  19  Atl.  Rep.  1058;  Baker  v.  Brown,  146  Mass. 
369;  15  N.  E.  Rep.  783;  Patten  v.  Herring,  29  S.  W. 
Rep.  388.)  The  fact  that  a  trustee  was  appointed  and 
vested  with  the  estate  and  the  beneficiary  was  given  the  in- 
come, only,  is  a  circumstance  from  which  the  intention  of 
the  testator  to  create  a  spendthrift  trust  may  be  inferred. — 
'StanibaugWs  Estate,  supra." 

In  Wagner  v.  Wagner,  244  111.  loi,  the  subject  of 
spendthrift  trusts  was  again  considered,  and  the  court,  on 
page  III,  quoted  with  approval  from  the  American  and 
English  Encyclopedia  of  Law,  (vol.  26,  p.  138)  :  "  'Spend- 
thrift trust'  is  the  term  commonly  applied  to  those  trusts 
that  are  created  with  a  view  of  providing  a  fund  for  the 
maintenance  of  another  and  at  the  same  time  securing  it 
against  his  own  improvidence  or  incapacity,  for  self-pro- 
tection. The  provisions  against  alienation  of  the  trust  fund 
by  the  voluntary  act  of  the  beneficiary,  or  in  invitum  by 
his  creditors,  are  the  usual  incidents  of  such  trusts."  And 
further  said:  **Such  trusts  are  now  generally  recognized 
as  valid  by  the  courts  of  this  country,  and  have  been  sus- 
tained by  this  court  in  Steib  v.  Whitehead,  11 1  111.  247, 
Bennett  v.  Bennett,  2iy  id.  434,  King  v.  King,  168  id.  273, 
and  Chapman  v.  Cheney,  191  id.  574.  To  create  a  valid 
spendthrift  trust  it  is  not  necessary  that  the  cestui  que  trust 
should  be  denominated  a  spendthrift  in  the  will  or  that  the 
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testator  should  give  his  reasons  for  the  creation  of  it,  nor 
is  it  necessary  that  the  will  shall  in  express  terms  contain 
all  the  restrictions  and  qualifications  incident  to  such  trusts. 
If,  upon  a  consideration  of  the  will,  it  appears  the  inten- 
tion of  the  testator  was  to  create  such  a  trust,  effect  will 
be  given  to  that  intention. — Baker  v.  Brown,  146  Mass. 
369;  Bennett  v.  Bennett,  supra.*' 

In  our  opinion  the  provisions  of  the  will  for  Howard's 
benefit  were  intended  to,  and  did,  constitute  a  spendthrift 
trust  within  the  meaning  of  the  law  as  held  in  the  decisions 
above  referred  to.  It  necessarily  follows,  therefore,  that 
plaintiff  in  error  acquired  no  title  by  virtue  of  the  bank- 
ruptcy sale,  and  the  decree  of  the  superior  court  is  affirmed. 

Decree  affirmed. 
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law  concerning  notice  to  State  are  not  invalid 585 

section  9  of  Inheritance  Tax  law  does  not  take  property 
of  safety  deposit  company  without  compensation 585 

BALLOTS.— See  ELECTIONS. 

BANKRUPTCY. 

the  receiver  and  the  marshal  take  possession  of  bankrupt's 
property  for  same  purpose — their  bonds  should  be  given 
same  interpretation 243 

when  recovery  may  be  had  on  petitioning  creditor's  bond 
after  bankruptcy  petition  is  dismissed 243 

dismissal  of  a  bankruptcy  petition  shows  that  receiver's 
seizure  of  the  property  was  wrongful 243 

allowance  of  damages  by  bankruptcy  court  is  not  a  con- 
dition precedent  to  recovery  on  bond  given  under  sec- 
tion 69a  of  Bankruptcy  act 243 

wrongful  detention  of  property  by  receiver  after  corpora- 
tion has  made  an  assignment  is  a  damage 243 

a  bankrupt  may  appeal  from  order  directing  sale  of  his 
homestead,  as  the  trustee  in  bankruptcy  has  no  concern 
with  the  bankrupt's  exempt  property 577 

BANKS. 

provisions  of  section  9  of  Inheritance  Tax  law  concerning 
duty  of  safety  deposit  company  upon  death  of  lessee  of 
box  are  not  unconstitutional 585 

BIGAMOUS  COHABITATION. 

bigamous  marriage  and  subsequent  cohabitation  are  dis- 
tinct offenses — a  prosecution  for  unlawful  cohabitation 
must  be  where  cohabitation  took  place 109 

averment  that  lawful  wife  was  alive  when  bigamous  co- 
habitation took  place  is  essential — no  presumption  can 
be  indulged  to  aid  defective  indictment 109 

BILLS  AND  NOTES. 

promissory  note  defined — ^provision  for  extension  of  time 

after  maturity  does  not  render  note  non-negotiable ....     72 
when  purchasers  may  maintain  action  in  their  own  names.     72 
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rule  where  contract  for  payment  of  money  is  silent  as  to 
place  of  payment — when  the  payee's  residence  is  place 

of  payment 543 

validity  of  foreign  note  drawing  interest  is  not  affected  by 

fact  that  mortgage  is  given  on  Illinois  land 543 

party  suing  on  foreign  note  need  not  plead  or  prove  the 

interest  laws  of  the  foreign  State 543 

object  of  the  various  statutes  concerning  usury 543 

extent  to  which  section  8  of  the  Interest  act  may  be  en- 
forced— when  foreign  note  is  not  usurious 544 

BILLS  OF  EXCEPTIONS. 

when  bill  of  exceptions  in  the  municipal  court  is  signed  in 

time — party  cannot  be  prejudiced  by  delay  of  judge  in 

signing  bill  of  exceptions 242 

when  bill  of  exceptions  may  be  filed  nunc  pro  tunc  as  of 

the  date  of  its  presentation 242 

the  failure  to  file  bill  of  exceptions  nunc  pro  tunc  is  not 

ground  for  a  motion  to  strike 243 

BILLS  OF  LADING.— See  CARRIERS. 

BONDS.— See  BANKRUPTCY. 

BREACH  OF  CONTRACT.— See  CONTRACTS. 

CARRIERS. 

when  terminal  contract  is,  in  effect,  a  lease — liability  of 
a  terminal  company  for  goods  stolen  from  lessee's  car 
after  it  was  placed  for  unloading 320 

shipping  order  and  bill  of  lading  are  to  be  construed  to- 
gether as  one  contract — carrier  must  show  that  shipper 
assented  to  restrictions  in  bill  of  lading 396 

what  does  not  estop  shipper  from  denying  assent  to  re- 
strictions of  liability  in  bill  of  lading 396 

acceptance  of  shipment  by  carrier  is  prima  facie  a  con- 
tract to  deliver  at  destination 396 

limitation  of  liability  in  that  part  of  bill  of  lading  consti- 
tuting receipt  for  goods  is  unlawful 397 

restriction  of  carrier's  common  law  liability  requires  an 
express  contract — whether  shipper  assented  to  restric- 
tion is  always  a  matter  of  proof 397 

when  carrier  is  entitled  to  have  the  evidence  of  shipper's 
assent  to  restrictions  go  to  the  jury 397 

when  instruction  as  to  carrier's  liability  is  incorrect  as  ap- 
plied to  the  facts  of  the  case 397 
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CHILD  LABOR.— See  MASTER  AND  SERVANT. 

CITIES.— See  MUNICIPAL  CORPORATIONS. 

CIVIL  SERVICE.                                                                   PACK, 
there  is  no  statute  in  force  creating  the  office  of  police  pa- 
trolman in  Chicago — when  existence  of  law  creating  of- 
fice is  essential  to  mandamus  suit 551 

COLOR  OF  TITLE. 

a  bond  for  deed  is  not  color  of  title,  and  will  not  support 
a  title  by  adverse  possession  and  payment  of  taxes  for 
seven  successive  years 50 

COMMERCIAL  PAPER.~See  BILLS  AND  NOTES. 

CONFLICT  OF  LAWS. 

the  effect  where  garnishment  suits  are  begun  in  courts  of 
concurrent  jurisdiction  in  two  States 40 

when  payment  of  Illinois  judgment  for  wages  does  not 
bar  foreign  garnishment  suit 40 

when  rule  that  court  first  acquiring  jurisdiction  may  re- 
tain it  does  not  apply — State  must  enforce  laws  made 
for  benefit  of  its  citizens 41 

when  garnishee's  payment  of  foreign  judgment  does  not 
bar  payment  of  Illinois  judgment  for  wages 41 

a  contract  will  be  enforced  according  to  its  legal  effect 
where  it  was  made  or  to  be  performed 543 

party  suing  on  foreign  note  need  not  plead  the  interest 
laws  of  the  foreign  State 543 

extent  to  which  section  8  of  the  Interest  act  may  be  en- 
forced— when  foreign  note  is  not  usurious 544 

CONSPIRACY. 

when  the  parties  conspiring  to  make  an  illegal  assault  are 
guilty  of  murder 231 

CONSTITUTIONAL  LAW. 

matter  of  paying  expenses  of  township  election  is  within 
the  title  of  the  City  Elections  act — sections  9  and  10  of 

article  6  of  constitution  do  not  refer  to  townships 36 

township  and  its  revenues  are  subject  to  legislative  con- 
trol— the  legislature  had  power  to  apportion  expense  of 
township  election  under  City  Elections  act 36 
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right  of  Supreme  Court  to  review  judgment  by  writ  of 
error  where  freehold  is  involved  is  constitutional 251 

the  Park  act  of  1895  for  reclaiming  submerged  lands  is 
not  invalid  as  a  special  law 256 

subjects  of  Park  act  are  embraced  within  its  title — title 
of  act  need  not  refer  to  every  detail  in  the  act 256 

Park  act  of  1895  does  not  authorize  the  destruction  of  ri- 
parian rights  without  compensation 256 

section  11  of  Child  Labor  law  of  1903  is  not  invalid  as 
fixing  age  limit  for  employment  of  boys  too  high 303 

fact  that  the  liability  of  master  for  damages  is  not  ex- 
pressed in  title  does  not  render  section  11  of  the  Child 
Labor  law  invalid 303 

act  to  punish  frauds  in  the  practice  of  law  is  within  its 
title  and  is  not  special  legislation 345 

power  of  municipal  court  of  Chicago  to  make  rules  for 
conducting  and  disposing  of  cases 372 

provisions  of  Municipal  Court  act  concerning  forcible  en- 
try and  detainer  are  not  invalid 372 

doubts  as  to  constitutionality  of  a  statute  are  resolved  in 
its  favor — provision  for  an  appeal  is  germane  to  an  act 
concerning  jurisdiction  of  courts 404 

section  3  of  act  of  1909,  authorizing  appeals  to  Supreme 
Court  from  county  or  circuit  courts  in  drainage  cases, 
is  germane  to  the  act  and  is  valid 404 

constitution  requires  inquiry  before  judgment 416 

legislature  cannot  prohibit  making  contracts  outside  the 
State  which  are  valid  where  made 544 

it  is  for  the  legislature,  and  not  the  courts,  to  correct  al- 
leged defects  in  the  law 551 

an  act  which  would  render  the  public  school  law  inef- 
fectual would  be  invalid — the  State  has  right  to  regu- 
late price  of  public  school  text  books 561 

the  legislature  may  require  licensing  of  public  school  text 
books  as  a  condition  precedent  to  the  right  to  sell  them 
in  this  State 561 

publishers  cannot,  by  defying  School  Text-book  law,  ren- 
der it  invalid — act  of  1909  requires  licensing  of  all  text 
books  used  in  public  schools 561 

fixing  maximum  price  for  part  of  text  books  but  not  for 
all  is  not  an  unjust  discrimination 561 

School  Text-book  law  of  1909  is  invalid  because  of  the 
provision  for  advertising  for  bids  in  newspapers  "pub- 
lished in  the  district" 561 
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classification  of  school  districts  based  on  whether  a  news- 
paper is  published  there  would  not  be  valid 562 

provisions  of  section  9  of  Inheritance  Tax  law  concern- 
ing duty  of  safety  deposit  company  upon  death  of  les- 
see of  box  are  not  unconstitutional 585 

section  9  of  Inheritance  Tax  law  is  valid  whether  there  is 
a  sole  lessee  or  joint  lessees  of  box 585 

section  9  of  Inheritance  Tax  law  is  not  invalid  as  applied 
to  partnership  property 585 

section  9  of  Inheritance  Tax  law  does  not  infringe  upon 
charter  rights  of  safety  deposit  company 586 

section  9  of  Inheritance  Tax  law  does  not  deprive  safety 
deposit  companies  of  property  without  due  process  of 
law  nor  take  it  without  compensation 586 

section  9  does  not  subject  lessees  of  safety  deposit  boxes 
to  unreasonable  searches  and  seizures 586 

CONSTRUCTION. 

of  City  Elections  act,  as  to  apportionment  of  expenses  of 
township  election  being  within  the  title  of  the  act 36 

of  section  i  of  act  concerning  the  fencing  and  operation 
of  railroads,  as  to  what  not  a  violation  thereof 47 

of  deed,  as  to  when  it  conveys^an  estate  only  for  life  of 
grantor — when  rule  in  Shelley's  case  does  not  apply...*    50 

purpose  of  the  act  of  1905  relating  to  investments  by  trus- 
tees— when  testamentary  trustees  may  change  the  form 
of  investment 86 

of  act  of  1905,  concerning  notice  to  city  of  personal  in- 
jury, as  not  applying  to  suit  by  administrator  to  recover 
damages  for  wrongful  death 223 

receiver's  bond  and  marshal's  bond  in  a  bankruptcy  pro- 
ceeding should  be  given  same  interpretation 243 

of  the  Park  act  of  1895,  for  enlarging  parks  by  reclaim- 
ing submerged  lands,  as  being  constitutional. ., 256 

of  section  11  of  the  Child  Labor  law  of  1903,  as  not  being 
unconstitutional — injured  child  has  right  of  action  for 
damages  though  act  is  silent 303 

of  terminal  contract,  as  to  its  being,  in  effect,  a  lease — 
liability  of  terminal  company  for  goods  stolen 320 

of  section  8  of  Practice  act,  concerning  service  of  process 
on  agent,  as  not  being  confined  to  domestic  corporations.  376 

of  section  3  of  act  of  1909,  authorizing  appeals  to  Su- 
preme Court  from  county  or  circuit  courts  in  drainage 
cases,  as  being  germane  to  the  act  and  valid 404 
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shipping  order  and  bill  of  lading  are  to  be  construed  to- 
gether, as  constituting  but  one  contract 396 

of  act  of  1909,  conferring  concurrent  jurisdiction  on  cir- 
cuit courts  in  drainage  proceedings,  as  including  a  pro- 
ceeding to  dissolve  a  district 405 

of  devise  to  brothers  and  sisters  "or  their  heirs,"  as  in- 
cluding children  of  a  brother  and  sister  who  were  dead 
before  the  will  was  made 481 

of  provisions  of  section  9  of  the  Inheritance  Tax  law  con- 
cerning duty  of  safety  deposit  company  upon  death  of 
lessee  of  box,  as  being  valid 585 

of  will,  as  creating  a  spendthrift  trust 616 

CONTEMPT. 

court  has  no  power  to  enter  judgment  without  a  hearing 
because  party  is  in  contempt — constitution  requires  in- 
quiry before  judgment 416 

CONTRACTS. 

equity  will  not  permit  the  Statute  of  Frauds  to  be  used  to 
perpetrate  a  fraud — oral  contract  may  be  taken  out  of 
Statute  of  Frauds  by  part  performance 68 

mere  holding  over  by  tenant  is  not  part  performance  of 
an  oral  contract  to  convey — the  question  whether  pos- 
session is  under  lease  or  contract  is  one  of  fact 63 

a  bill  for  specific  performance  of  a  corporation's  contract 
need  not  aver  that  the  contract  was  authorized — ^when 
description  of  land  is  not  indefinite 68 

when  a  bill  need  not  allege  that  complainant  has  not  re- 
ceived anything  in  lieu  of  the  deed  which  was  promised 
him  for  his  services 69 

parol  evidence  showing  waiver  of  provision  of  a  written 
contract  does  not  vary  the  contract — waiver  of  cove- 
nant in  sealed  contract  may  be  shown  by  parol 117 

when  heirs  of  wife  are  estopped  to  insist  that  ante-nuptial 
contract  should  be  forfeited  for  husband's  non-perform- 
ance of  covenant  to  carry  insurance 117 

right  of  employee  to  recover  damages  who  is  wrongfully 
discharged  before  contract  is  fulfilled 128 

theory  of  recovery  by  discharged  servant  for  constructive 
services  has  been  generally  abandoned — discharged  em- 
ployee must  recover  all  damages  in  one  suit 128 

writing  made  to  evidence  oral  contract  may  be  reformed 
to  correct  a  clerical  error  without  making  it  embody 
terms  of  oral  contract  which  parties  had  modified 182 
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in  reducing  an  oral  contract  to  writing  the  parties  may 
elect  to  make  changes 182 

when  rights  of  parties  are  to  be  determined  by  a  written 
agreement  and  not  by  their  oral  contract 182 

actual  delivery  of  insurance  policy  is  not  essential  to  its 
validity  unless  made  so  by  the  contract 203 

premium  on  policy  need  not  be  paid  in  cash 203 

when  default  in  payment  of  premium  note  does  not  ren- 
der life  insurance  policy  void 203 

when  terminal  contract  is,  in  effect,  a  lease — liability  of 
a  terminal  company  for  goods  stolen  from  lessee's  car 
after  it  was  placed  for  unloading 320 

a  resulting  trust  does  not  arise  out  of  contract 384 

when  assignment  of  person's  interest  in  land  to  her  for- 
mer attorney  is  properly  set  aside 385 

shipping  order  and  bill  of  lading  are  to  be  construed  to- 
gether as  one  contract — carrier  must  show  that  shipper 
assented  to  restrictions  in  bill  of  lading 396 

a  contract  will  be  enforced  according  to  its  legal  effect 
where  it  was  made  or  to  be  performed 543 

rule  where  contract  for  payment  of  money  is  silent  as  to 
place  of  payment — place  where  contract  is  made  is  the 
place  where  it  was  delivered 543 

when  payee's  residence  is  place  where  contract  is  made. .  543 

validity  of  foreign  contract  to  pay  interest  not  affected  by 
fact  that  mortgage  is  given  on  Illinois  land 543 

a  party  suing  on  foreign  note  need  not  plead  the  interest 
laws  of  the  foreign  State .- 543 

legislature  cannot  prohibit  making  contracts  outside  the 
State  which  are  valid  where  made 544 

extent  to  which  section  8  of  the  Interest  act  may  be  en- 
forced— when  foreign  note  is  not  usurious 544 

CORPORATIONS. 

section  8  of  Practice  act,  concerning  service  of  process  on 
agent,  is  not  confined  to  domestic  corporations  / 376 

foreign  corporation  must  have  entered  State  to  carry  on 
its  business  to  be  subject  to  service  of  process  through 
its  agent 376 

what  is  meant  by  "doing  business"  within  the  State 377 

mere  solicitor  of  business  for  railroad  corporation  is  not 
an  agent  for  the  service  of  process 377 

when  foreign  corporation  cannot  be  served  with  process 
in  Illinois — officer's  return  not  conclusive  that  person 
served  is  agent  of  corporation 377 

2  6  0—41 
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CORPORATIONS.— Con/«««^rf.                                                 page. 
the  capital  stock  of  a  mercantile  corporation  should  be  as- 
sessed by  the  local  assessor  and  not  by  the  State  Board 
of  Equalization 613 

COSTS. 

it  is  improper  in  a  partition  case  to  allow  solicitor's  .fees 
and  stenographer's  fees  directly  to  the  solicitor  and  the 

stenographer 215 

costs  in  a  partition  proceeding  should  be  assessed  in  pro- 
portion to  the  interests  of  the  parties 215 

CO-TENANCY. 

what  proof  does  not  show  ouster  of  co-tenants — a  bond 
for  deed  is  not  color  of  title 50 

COURTS.— See  APPEALS  AND  ERRORS ;   EQUITY. 

a  court  has  full  control  over  its  orders  during  the  term — 
extent  to  which  approval  of  an  appeal  bond  deprives 
trial  court  of  jurisdiction 2.y 

the  court  may,  at  same  term,  set  aside  an  order  approving 
appeal  bond,  vacate  judgment  and  grant  a  new  trial...     2rj 

trial  judge  must  exercise  much  discretion  in  examining 
witnesses  and  must  not  assume  functions  of  an  advo- 
cate— court  should  not  express  opinion 63 

when  bill  of  exceptions  in  the  municipal  court  is  signed 
in  time — party  cannot  be  prejudiced  by  delay  of  judge 
in  signing  the  bill  of  exceptions 242 

power  of  municipal  court  of  Chicago  to^  make  rales  for 
conducting  and  disposing  of  cases 372 

provisions  of  Municipal  Court  act  concerning  forcible  en- 
try and  detainer  are  not  invalid 372 

courts  will  not  occupy  themselves  with  moot  cases — if  a 
defendant  in  error  confesses  the  errors  assigned  there 
must  be  a  reversal  of  the  judgment.  ....•., 382 

act  of  1909,  conferring  concurrent  jurisdiction  on  circuit 
courts  in  drainage  proceedings,  includes  a  proceeding 
to  dissolve  a  district 404 

appeal  lies  to  the  Supreme  Court,  under  act  of  1909,  from 
order  of  the  county  court  denying  a  petition  to  dissolve 
drainage   district 405 

when  filing  affidavit  and  claim  of  set-off  in  the  municipal 
court  of  Chicago  is  unauthorized 416 

when  plaintiff  in  the  municipal  court  is  not  in  default  for 
want  of  affidavit  of  merits  of  defense 416 
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effect  of  denial  of  motion  to  strike  claim  of  set-off  from 
files — court  cannot  enter  judgment  without  hearing  be- 
cause party  is  in  default 416 

constitution  requires  inquiry  before  judgment 416 

the  court  cannot  create  any  presumption  of  fact  because 
party  refuses  to  obey  order  to  produce  books 417 

issues  in  the  municipal  court  cannot  be  enlarged  by  oral 
claims  or  affidavits 417 

probate  court  may  determine  equities  on  petition  by  ad- 
ministrator to  sell  land  to  pay  debts 433 

it  is  for  the  legislature  and  not  the  courts  to  correct  al- 
leged defects  in  the  law 551 

CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CRIMINAL  LAW. 

when  a  prosecutor  cannot  be  required  to  elect — counts 
charging  arson  and  burning  goods  to  defraud  an  insur- 
ance company  may  be  joined 63 

trial  judge  must  exercise  much  discretion  in  examining 
witnesses  and  must  not  assume  functions  of  advocate. .     63 

the  State's  attorney  should  rarely  be  permitted  to  cross- 
examine  witnesses  examined  in  chief  by  the  court 63 

court  should  say  nothing  in  presence  of  jury  to  prejudice 
of  either  party 63 

the  bigamous  marriage  and  subsequent  cohabitation  are 
distinct  offenses — prosecution  for  unlawful  cohabitation 
must  be  where  cohabitation  took  place 109 

averment  that  lawful  wife  was  alive  when  bigamous  co- 
habitation took  place  is  essential — ^no  presumption  can 
be  indulged  to  aid  a  defective  indictment 109 

trial  of  criminal  case  should  be  confined  to  the  issue — evi- 
dence tending  only  to  show  that  one  accused  of  murder 
is  immoral  is  not  competent 135 

practice  of  court  calling  witness  and  interrogating  him  to 
allow  prosecution  to  cross-examine  him  must  be  limited 
to  proper  circumstances 135 

the  court  should  not  allow  cross-examination  of  witness 
called  by  the  court  to  go  beyond  issue  involved 135 

when  conviction  for  murder  will  not  be  reversed  though 
the  error  in  admitting  evidence  was  flagrant 135 

evidence  reviewed  and  held  to  clearly  justify  conviction 
for  murder  by  use  of  chloroform 135 

motion  for  separate  trial  is  addressed  to  the  sound  discre- 
tion of  the  court 231 
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value  of  confessions  as  evidence  depends  upon  circum- 
stances under  which  they  are  made — when  confessions 
by  foreigners  are  admissible 231 

jury  must  decide  whether  the  defendants'  confessions  or 
their  testimony  to  the  contrary  are  true 231 

when  parties  conspiring  to  make  illegal  assault  are  guilty 
of  murder 231 

what  allegation  in  indictment  for  falsely  altering  chattel 
mortgage  includes  element  of  want  of  authority — ^when 
indictment  in  language  of  the  statute  is  sufficient 338 

contents  of  a  lost  record  may  be  proved  by  verbal  testi- 
mony— court  may  permit  party  to  call  attention  of  his 
witness  to  former  testimony  if  he  seems  forgetful 338 

it  is  not  error  to  state  the  law  to  the  jury  in  the  language 
of  the  law  itself — when  instruction  as  to  considering  in- 
terest of  accused  is  not  incorrect 338 

when  an  instruction  as  to  proof  of  guilt  by  circumstantial 
evidence  is  not  incorrect 339 

mere  redundance  of  instructions  not  relating  to  any  fact 
is  not  ground  for  reversal— when  venue  of  crime  is  suf- 
ficiently proved 339 

when  failure  of  People  to  prove  want  of  authority  to  al- 
ter chattel  mortgage  is  not  material — ^when  verdict  will 
not  be  disturbed  on  the  facts 339 

act  to  punish  frauds  in  the  practice  of  law  is  within  its 
title  and  is  not  special  legislation 345 

when  a  party  is  guilty  of  fraud  in  the  practice  of  law — 
what  does  not  prevent  violation  of  act  to  punish  fraud 
in  the  practice  of  law 345 

information  in  the  language  of  the  statute  is  sufficient  if 
the  statute  itself  clearly  defines  the  offense 345 

indictment  for  robbery  need  not  accurately  describe  the 
article  taken — allegation  that  article  taken  was  "one  pin 
of  the  value  of  $400"  is  sufficient 351 

when  judgment  sentencing  prisoner  under  the  Parole  law 
is  erroneous 426 

when  it  must  be  presumed  the  court  advised  defendant  of 
effect  of  plea  of  guilty 427 

court  should  permit  plea  of  guilty  to  be  withdrawn  if  en- 
tered under  clear  misapprehension 427 

word  "impleaded"  is  not  synonymous  with  the  expression 
"et  aV* — what  is  meant  by  such  word 515 

entire  record  will  be  searched  in  determining  sufficiency 
of  the  verdict — verdict  should  be  liberally  construed  in 
order  to  uphold  it 515 
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when  record  sufficiently  shows  that  named  defendant  ap- 
peared and  was  arraigned 5^5 

the  indictment  need  only  set  out  the  former  conviction  for 
crime  in  apt  words 5^5 

CROSS-BILL.— See  PLEADING. 

CROSSINGS.— See  RAILROADS. 

DAMAGES. 

right  of  employee  to  recover  damages  who  is  wrongfully 
discharged  before  contract  is  fulfilled 128 

theory  of  recovery  by  discharged  servant  for  constructive 
services  has  been  generally  abandoned — discharged  em- 
ployee must  recover  all  damages  in  one  suit 128 

what  is  meant  by  injury  to  public — what  allegations  show 
special  damage  to  the  complainant  from  conducting  un- 
licensed dram-shop 442 

DEBTOR  AND  CREDITOR. 

when  payment  of  Illinois  judgment  for  wages  will  bar  a 
foreign  garnishment  judgment — when  not 40 

effect  where  defendant  appeals  from  Illinois  judgment  for 
wages  and  foreign  garnishment  judgment  is  recovered 
pending  the  appeal 41 

right  of  a  judgment  creditor  to  redeem  does  not  depend 
upon  any  lien  but  upon  the  statute — ^his  judgment  may 
be  in  any  county  or  court  of  the  State , 102 

party  may  have  a  right  to  redeem  both  as  an  interested 
party  and  as  a  judgment  creditor 102 

what  is  necessary  to  render  a  gift  presumptively  fraudu- 
lent as  to  donor's  creditors — insolvency  of  donor  when 
gift  was  made  must  be  averred  and  proved 312 

what  does  not  show  that  donor  was  insolvent 312 

a  mortgagee  having  a  deficiency  decree  for  balance  due 
stands  on  same  footing  as  any  other  judgment  or  de- 
cree creditor 326 

mortgagee  having  a  deficiency  decree  authorizing  execu- 
tion to  issue  thereon  may  redeem  from  his  sale 326 

a  creditor  attacking  deed  as  in  fraud  of  his  rights  must 
prove  that  he  is  a  creditor — when  attachment  affidavit 
and  papers  do  not  prove  a  debt 433 

when  decree  refusing  to  set  aside  deed  is  correct 433 

DECREES.— See  JUDGMENTS  AND  DECREES. 
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DEDICATION.                                                                          p.\ge. 
fences  determine  width  of  highway  not  laid  out  under  the 
statute — whether  owner  dedicated  strip  between  hedge 
and  fence  is  a  question  of  fact 57 

DEEDS. 

when  rule  in  Shelley's  case  does  not  apply — when  a  deed 
conveys  estate  for  life  of  grantor,  only — a  bond  for  a 
deed  is  not  color  of  title 5^ 

no  particular  form  is  essential  to  constitute  a  delivery — 
delivery  may  be  by  acts  or  words  or  both — intention 
with  which  acts  are  done  is  the  test 408 

what  is  essential  to  constitute  the  delivery  of  an  ordinary 
deed  of  bargain  and  sale — law  presumes  more  in  favor 
of  delivery  of  voluntary  deed 408 

acceptance  by  grantee  is  presumed  in  case  of  a  voluntary 
conveyance — actual  delivery  and  acceptance  where  the 
grantee  in  voluntary  deed  is  an  infant  are  unnecessary.  409 

recording  of  a  voluntary  conveyance  to  infant  grantee  is 
prima  facie  evidence  of  delivery 409 

grantee's  retention  of  deed  is  not  inconsistent  with  deliv- 
ery where  a  life  estate  is  reserved 409 

when  deed  is  operative  though  grantor  refused  to  surren- 
der its  possession  until  a  few  days  before  his  death, 
when  he  gave  it  to  a  third  person 409 

effect  of  grantor's  payment  and  possession  of  taxes  where 
he  has  a  life  estate 409 

a  creditor  attacking  deed  as  in  fraud  of  his  rights  must 
prove  that  he  is  a  creditor — when  attachment  affidavit 
and  papers  do  not  prove  a  debt 433 

when  decree  refusing  to  set  aside  deed  is  correct 433 

DEFINITIONS. 

promissory  note  defined 72 

DIVORCE. 

when  matters  set  up  in  cross-bill  are  germane  to  original 

bill — filing  original  bill  gives  court  jurisdiction  of  minor 

children  of  the  parties 354 

cross-bill  in  divorce  suit  is  unnecessary  where  it  seeks  no 

relief  not  available  by  answer 355 

bill  filed  by  one  parent  against  the  other  solely  to  obtain 

custody  of  children  cannot  be  maintained 355 

court  cannot  decree  care  and  custody  of  children  except 

as  incident  to  granting  the  divorce 355 
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wife  is  entitled  to  dismiss  original  bill  though  husband 
files  a  cross-bill  asking  for  custody  of  children  but  not 
seeking  to  obtain  a  divorce  from  the  wife 354 

DOWER. 

when  an  appellant  is  entitled  to  complain,  on  appeal,  that 

dower  interest  was  awarded  in  a  gross  sum 215 

the  court  cannot  compel  complainant  in  partition  to  accept 

dower  in  a  gross  sum 215 

rule  in  partition  where  dower  cannot  be  assigned  without 

injury  and  there  is  no  assent  to  a  sale 577 

DRAINAGE. 

when  parties  are  estopped  to  rely  on  objection  that  meet- 
ings to  organize  district  were  held  outside  its  limits . . .  282 

when  land  owners  cannot  question  the  election  of  drain- 
age commissioners 282 

not  every  departure  from  the  law  in  organizing  a  drain- 
age district  will  warrant  judgment  of  ouster 282 

the  remedy  by  information  in  the  nature  of  quo  warranto 
is  not  a  matter  of  absolute  right 282 

court  is  vested  with  wide  discretion  in  granting  or  deny- 
ing leave  to  file  information  in  nature  of  quo  warranto.  289 

court  may  deny  leave  to  file  information  if  there  has  been 
prejudicial  delay  on  part  of  the  relators 289 

when  judgment  denying  leave  to  file  information  against 
drainage  commissioners  will  be  sustained 290 

section  3  of  act  of  1909,  authorizing  appeals  to  Supreme 
Court  from  county  or  circuit  courts  in  drainage  cases, 
is  germane  to  the  act  and  is  valid 404 

act  of  1909,  conferring  concurrent  jurisdiction  on  circuit 
courts  in  drainage  proceedings,  includes  a  proceeding 
to  dissolve  a  district 405 

appeal  lies  to  Supreme  Court  from  order  of  county  court 
denying  petition  to  dissolve  district 405 

DRAM-SHOPS. 

what  does  not  affect  right  to  maintain  bill  to  abate  nui- 
sance— what  allegations  show  special  damage  from  con- 
ducting unlicensed  dram-shop 442 

when  dram-shop  license  is  invalid — property  owners  on 
both  streets  must  sign  petition  where  the  dram-shop  has 
a  corner  entrance 442 

one  person  cannot  operate  dram-shop  under  another  per- 
son's license — Chicago  license  ordinance  not  unlawful.  443 
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a  judgment  rendered  without  jurisdiction  of  the  defend- 
ant is  not  due  process  of  law .' 37^ 

EJECTMENT. 

when  parties  claiming  under  junior  encumbrance  cannot 
maintain  ejectment  against  parties  claiming  as  grantees 
through  foreclosure  of  first  mortgage 103 

ELECTIONS. 

matter  of  paying  expenses  of  township  election  is  within 
the  title  of  the  City  Elections  act 36 

legislature  had  power  to  apportion  expenses  of  township 
election  held  under  the  City  Elections  act 36 

when  township  should  pay  judges  and  clerks  of  township 
election — township  not  liable  for  rent  of  polling  places 
in  city  or  for  printing  expenses 37 

ballot  cannot  be  counted  if  no  effort  was  made  to  comply 
with  the  law — a  single  line  in  circle  is  not  sufficient — 
when  ballot  cannot  be  counted 499 

cross  after  candidate's  name  is  not  a  vote  for  him — ^mark 
placed  upon  a  ballot  by  election  officers  is  not  a  distin- 
guishing  mark 499 

erasure  of  names  by  horizontal  pencil  mark  is  not  a  dis- 
tinguishing mark — ^figures  paced  upon  ballot  during  the 
count  are  not  distinguishing  marks ' 499 

cross  appearing  by  indentation  of  paper  is  sufficient 499 

ballot  blurred  by  being  fed  through  press  twice  should  be 
counted  if  properly  marked — when  ballot  with  portions 
of  circle  missing  should  be  counted 500 

when  a  ballot  should  not  be  rejected  as  bearing  a  distin- 
guishing mark — a  cross  is  sufficient  if  lines  intersect — 
mark  in  form  of  letter  "T"  is  sufficient 521,  500 

when  figures  made  by  the  voter  are  not  distinguishing 
marks — blur  resulting  from  an  attempt  to  erase  cross 
marked  by  mistake  is  not  a  distinguishing  mark 500 

ballot  having  no  judge's  initials  cannot  be  counted ...  523,  500 

contestant  may,  by  amendment,  add  new  points  of  contest 
to  his  petition  to  contest  election 521 

marks  on  ballots  made  by  judges  in  counting  them  do  not 
destroy  their  force — the  fact  that  crosses  are  dim  is  not 
ground  for  rejecting  ballots 521 

mark  resembling  letter  "O"  cannot  be  treated  as  a  cross — 
pencil  line  through  name  of  candidate  strikes  him  off, 
though  cross  is  marked  in  circle 521 

what  is  a  distinguishing  mark  is  largely  question  of  fact.  521 
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when  candidates  for  same  office  on  other  tickets  need  not 
be  made  parties  to  petition  to  contest  the  election 521 

dim  crosses  on  the  back  of  a  ballot  are  not  distinguishing 
marks — when  crosses  marked  after  certain  names  are 
distinguishing  marks 522 

what  must  be  treated  as  a  distinguishing  mark — when  im- 
perfectly printed  ballot  cannot  be  counted 522 

ballot  having  cross  in  circle  but  entire  ticket  crossed  off 
cannot  be  counted  for  any  candidate  on  such  ticket — 
what  not  ground  for  rejecting  ballot 522 

erasure  of  line  in  circle  with  moistened  finger  is  not  a  dis- 
tinguishing mark — when  marks  on  back  of  a  ballot  are 
distinguishing  marks 522 

letter  written  after  initials  of  judge  with  a  different  col- 
ored pencil  is  a  distinguishing  mark 522 

erasures  made  by  filling  in  entire  square  or  circle  with 
pencil  marks  are  not  distinguishing  marks 523 

when  torn  ballot  should  be  counted — ^when  not 523 

ballots  are  best  evidence  of  returns  if  properly  preserved — 
rule  where  both  ballots  and  returns  are  discredited ....  523 

fraud  in  an  election  may  be  proved  by  circumstantial  evi- 
dence— when  entire  district  need  not  be  thrown  out . . .  523 

what  circumstances  show  fraud  in  election — when  black 
pencil  crosses  should  be  ignored 524 

when  ballot  cannot  be  counted  for  either  candidate 524 

when  ballot  should  be  counted  though  evidently  tampered 
with — ballot  cannot  be  counted  for  either  candidate  if 
marked  by  mistake  for  both 524 

EMPLOYMENT.— See  MASTER  AND  SERVANT. 

EQUITABLE  CONVERSION. 

what  is  ordinarily  essential  to  an  equitable  conversion — 
question  whether  there  is  an  equitable  conversion  de- 
pends upon  the  terms  of  the  trust 384 

EQUITY. 

bill  to  recover  interest  in  land  should  not  be  dismissed  if 
complainants  show  they  have  some  interest — ^additional 
evidence  should  be  taken 50 

equity  will  not  permit  the  Statute  of  Frauds  to  be  used  to 
perpetrate  a  fraud — oral  contract  may  be  taken  out  of 
Statute  of  Frauds  by  part  performance 68 

right  of  a  judgment  creditor  to  redeem  does  not  depend 
upon  any  lien  but  upon  the  statute 102 
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party  may  have  the  right  to  redeem  both  as  an  interested 
party  and  a  judgment  creditor 102 

extent  to  which  foreclosure  decree  is  final  as  to  unknown 
owners  notified  by  publication 103 

in  reducing  an  oral  contract  to  writing  the  parties  may 
elect  to  make  changes  in  its  terms. 182 

writing  made  to  evidence  oral  contract  may  be  reformed 
to  correct  clerical  error  without  making  it  embody  the 
oral  contract  which  the  parties  had  changed 182 

when  rights  of  parties  are  to  be  determined  by  a  written 
contract  and  not  by  their  oral  agreement 182 

what  should  be  shown  in  master's  claim  for  fees — what  is 
not  a  waiver  by  party  of  objection  that  master's  claim 
for  fees  was  not  itemized 182 

when  specific  objection  to  master's  charges  is  not  neces- 
sary— in  absence  of  proper  claim  for  fees  the  court  can 
allow  only  statutory  fees 182 

the  nfle  of  construction  where  description  of  land  is  only 
partly  true — when  misdescription  cannot  be  aided 297 

when  matters  set  up  in  cross-bill  are  germane  to  original 
bill — defense  based  upon  matters  arising  after  suit  is  at 
issue  must  be  presented  by  cross-bill 354 

a  cross-bill  seeking  no  relief  not  obtainable  by  answer 
should  be  dismissed — when  a  complainant  may  dismiss 
original  bill  though  cross-bill  is  filed 354 

what  necessary  to  support  cross-bill  for  affirmative  relief.  354 

matters  contained  in  a  cross-bill  must  be  such  as  would 
authorize  filing  an  original  bill — when  cross-bill  in  di- 
vorce suit  is  unnecessary 355 

Divorce  act  does  not  authorize  maintaining  a  bill  solely  to 
obtain  custody  of  children,  nor  can  it  be  maintained  un- 
der general  chancery  powers 355 

court  cannot  decree  care  and  custody  of  children  except 
as  incident  to  granting  the  divorce 355 

rule  where  heirs  seek  to  compel  surrender  of  indivisible 
homestead  premises  worth  more  than  $1000 577,  457 

master's  report  in  partition  is  part  of  the  record  without 
a  certificate  of  evidence 577 

rule  in  partition  where  dower  cannot  be  assigned  without 
injury  and  there  is  no  consent  to  sale 577 

ESTOPPEL. 

when  heirs  of  wife  should  be  estopped  to  insist  that  ante- 
nuptial contract  should  be  forfeited  for  husband's  fail- 
ure to  keep  covenant  to  carry  insurance 117 
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when  parties  are  estopped  to  rely  on  objection  that  meet- 
ings to  organize  a  drainage  district  were  held  outside 
its  limits 282 

when  land  owners  in  drainage  district  cannot  question  the 
election  of  drainage  commissioners 282 

child  employed  in  violation  of  Child  Labor  law  of  1903  is 
not  estopped  by  false  statement  as  to  his  age 303 

what  does  not  estop  a  shipper  from  denying  assent  to  re- 
strictions in  bill  of  lading 396 

person  cannot  claim  under  part  of  will  and  reject  the  re- 
mainder— when  a  party  is  bound  by  his  election  to  take 
under  will 577 

EVIDENCE. 

copy  of  a  certified  copy  of  abstract  of  title  is  not  admis- 
sible under  section  18  of  the  Torrens  law — when  con- 

'  tinuations  of  abstract  are  admissible 32 

what  proof  does  not  show  ouster  of  co-tenants — a  bond 
for  deed  is  not  color  of  title 50 

when  alleged  error  in  refusing  to  admit  certain  order  and 
copy  of  petition  in  evidence  in  a  road  obstruction  case 
is   harmless 57 

when  genuineness  of  signature  cannot  be  proved  by  com- 
parison with  other  signatures — fact  that  signatures  are 
fac  similes  is  evidence  that  one  was  traced 72 

what  evidence  is  admissible  to  show  that  signatures  are 
fac  similes — when  photographic  copy  of  note  is  admis- 
sible in  comparing  signatures 73 

what  evidence  not  competent  as  an  admission  that  note 
was  genuine 73 

parol  evidence  showing  waiver  of  provision  of  a  written 
contract  does  not  vary  the  contract — ^waiver  of  cove- 
nant in  sealed  contract  may  be  shown  by  parol 117 

evidence  tending  only  to  show  th^t  one  accused  of  mur- 
der is  an  immoral  man  is  not  competent 135 

practice  of  court  calling  witnesses  in  a  criminal  case  to 
enable  prosecution  to  cross-examine  them  should  be  lim- 
ited to  proper  cases  and  not  extended 135 

when  conviction  for  murder  will  not  be  reversed  though 
the  error  in  admitting  evidence  was  flagrant 135 

evidence  reviewed  and  held  to  clearly  justify  conviction 
for  murder  by  use  of  chloroform 135 

what  is  not  evidence  of  an  insane  delusion 170 

jury  must  decide  whether  defendants'  confessions  or  their 
testimony  to  the  contrary  are  true 231 
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when  testimony  of  an  insurance  solicitor  is  admissible  as 
tending  to  show  what  contract  the  agent  made  with  the 
policy  holder 204 

when  letter  from  president  of  an  insurance  company  to 
plaintiff's  attorney  is  admissible — when  evidence  that 
agent  was  engaged  in  loaning  money  is  admissible 204 

value  of  confessions  as  evidence  depends  upon  the  circum- 
stances under  which  they  are  made — ^when  confessions 
by  foreigners  are  admissible 231 

a  wife  is  not  a  competent  witness  to  testify  to  conversa- 
tions with  her  husband  during  coverture 312 

when  burden  of  establishing  trust  in  proceeds  of  benefit 
certificate  is  upon  person  asserting  it 312 

what  is  necessary  to  render  a  gift  presumptively  fraudu- 
lent as  to  donor's  creditors — insolvency  of  donor  when 
gift  was  made  must  be  averred  and  proved 312 

what  does  not  show  that  donor  was  insolvent 312 

contents  of  a  lost  record  may  be  proved  by  verbal  testi- 
mony— court  may  permit  party  to  call  attention  of  wit- 
ness to  his  testimony  if  he  seems  forgetful 338 

when  venue  of  crime  is  sufficiently  proved 339 

what  proof  will  sustain  allegation  in  robbery  indictment 
that  article  taken  was  one  "pin" 351 

express  trust  need  not  be  declared  by  trustee  in  any  par- 
ticular form  of  writing,  nor  are  particular  words  nec- 
essary to  create  a  trust 384 

when  assignment  of  person's  interest  in  land  to  her  former 
attorney  is  properly  set  aside , 385 

what  question  improper  as  calling  for  conclusion  of  wit- 
ness as  to  whether  his  company  had  ever  consented  to 
be  bound  by  condition  in  bills  of  lading 396 

recording  of  voluntary  conveyance  to  infant  grantee  is 
prima  facte  evidence  of  delivery 409 

when  deed  is  operative  as  though  actually  delivered 409 

purpose  of  section  9  of  Evidence  act,  concerning  order  to 
produce  books  and  papers 416 

when  order  requiring  plaintiff  to  produce  its  books  and 
papers  is  unauthorized 417 

court  cannot  create  any  presumption  of  fact  because  party 
refuses   to   produce   books 417 

creditor  attacking  deed  as  in  fraud  of  his  rights  must 
prove  that  he  is  a  creditor — when  attachment  affidavit 
and  papers  do  not  prove  a  debt 433 

ballots  are  best  evidence  of  result  if  properly  preserved — 
rule  where  both  ballots  and  returns  are  discredited....   523 
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ordinance  invoked  as  a  defense  is  admissible  under  the 

general  issue — when  an  ordinance  requiring  vehicles  to 

display   lights  is   admissible 460 

fraud  in  election  may  be  shown  by  circumstances — what 

circumstances  show  fraud  in  election 523,  524 

what  evidence  not  competent  on  question  of  necessity  for 

master  making  rules  for  employees 554 

EXECUTORS  AND  ADMINISTRATORS. 

probate  court  may  determine  equities  on  petition  by  ad- 
ministrator to  sell  land  to  pay  debts 433 

FARM  CROSSINGS.— See  RAILROADS. 

FEES  AND  SALARIES. 

what  should  be  shown  in  master's  claim  for  fees — in  ab- 
sence of  proper  claim  for  master's  fees  the  court  can  al- 
low only  statutory  fees 182 

FENCES. 

what  is  not  a  violation  of  section  i  of  act  concerning  the 
fencing  and  operation  of  railroads 47 

FIDUCIARY  RELATIONS. 

when  assignment  of  person's  interest  in  land  to  her  for- 
mer attorney  is  properly  set  aside 385 

FORCIBLE  DETAINER. 

landlord's  recognition  of  tenancy  after  time  for  forfeiture 
is  a  waiver — effect  of  giving  five  days*  notice  after  de- 
fault in  payment  of  rent 372 

provisions  of  Municipal  Court  act  concerning  forcible  en- 
try and  detainer  are  not  invalid 372 

FOREIGN  CORPORATIONS.— See  CORPORATIONS. 

FORMER  CASES. 

Briggs  v.  Dunne,  163  111.  36,  followed,  as  to  power  of  the 
court,  at  the  same  term,  to  set  aside  order  approving  ap- 
peal bond,  vacate  judgment  and  grant  new  trial 27 

Tucker  v.  People,  117  111.  188,  disapproved,  as  to  suffi- 
ciency of  indictment  for  continued  cohabitation  under  a 
bigamous  marrilge 109 

City  of  Peoria  v.  Central  Nat,  Bank,  224  111.  43,  explained, 
as  to  shore  owners  on  Lake  Michigan  not  having  the  ri- 
parian rights  of  owners  on  navigable  streams 257 
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FORMER  CASES.— Continued.  page. 

Crane  v.  C.  &  W.  I.  R.  R.  Co.  233  111.  259,  and  Mooney 
V.  City  of  Chicago,  239  id.  414,  distinguished,  as  to  an 
action  by  administrator  to  recover  damages  for  wrong- 
ful death  not  being  a  personal  injury  suit 223 

Revell  V.  People,  177  111.  468,  Gordon  v.  Winston,  181  id. 
338,  and  Cobb  v.  Park  Comrs.  202  id.  427,  adhered  to,  as 
to  power  of  State  to  grant  title  to  submerged  lands  in 
Lake  Michigan 257 

Strafford  v.  Republic  Iron  Co.  238  111.  371,  adhered  to,  as 
to  child  employed  in  violation  of  the  Child  Labor  law  of 
1903  having  a  right  of  action  in  case  of  injury 303 

Anuerican  Car  Co.  v.  Armentraut,  214  111.  509,  followed, 
as  to  child  employed  in  violation  of  Child  Labor  law 
not  being  estopped  by  false  statement  as  to  age 303 

Otmer  v.  People,  76  111.  149,  distinguished,  as  to  when  an 
instruction  concerning  proof  of  guilt  by  circumstantial 
evidence  is  not  incorrect 339 

Cowles  V.  Cowles,  3  Gilm.  435,  disting^iished,  as  to  court 
having  no  power  to  decree  custody  of  children  except  as 
incident  to  granting  a  divorce. 355 

Myers  v.  Newcomb  Drainage  District,  245  111.  140,  ex- 
plained, as  to  when  appeal  lies  to  Supreme  Court  from 
county  court  in  drainage  cases 405 

People  V.  Hartsig,  249  111.  348,  followed,  as  to  when  sen- 
tence under  the  Parole  law  is  erroneous 426 

Krolage  v.  People,  224  111.  456,  followed,  as  to  when  court 
should  permit  plea  of  guilty  to  be  withdrawn 427 

Powell  V.  Powell,  247  111.  432,  followed,  as  to  rule  that 
heirs  must  pay  $1000  to  compel  vacation  of  indivisible 
homestead  premises  worth  more  than  $1000 577,  457 

Bullis  V.  Chicago,  235  111.  472,  adhered  to,  as  to  there  be- 
ing no  statute  in  force  creating  office  of  police  patrol- 
man in  the  city  of  Chicago 551 

People  V.  National  Box  Co.  248  111.  141,  followed,  as  to 
rule  that  capital  stock  of  mercantile  corporations  should 
be  assessed  by  local  assessor 613 

FRAUD.— See  STATUTE  OF  FRAUDS. 

what  is  necessary  in  order  to  render  a  gift  presumptively 
fraudulent — when  insolvency  of  donor  at  time  gift  was 
made  must  be  averred  and  proved 312 

a  creditor  attacking  deed  as  in  fraud  6f  his  rights  must 
prove  that  he  is  a  creditor — when  attachment  affidavit 
and  papers  do  not  prove  a  debt 433 

when  decree  refusing  to  set  aside  deed  is  correct 433 
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^RAUD.— Continued.  page. 

what  facts  do  not  show  that  donor  was  insolvent  at  time 
gift  was  made 312 

fraud  in  the  conduct  of  an  election  may  be  shown  by  cir- 
cumstantial evidence — when  entire  district  need  not  be 
thrown  out  for  fraud  in  election 523 

what  circumstances  are  evidence  of  fraud  in  election 524 

FREEHOLD. 

jurisdiction  of  Supreme  Court  to  review  judgment  by  writ 

of  error  in  case  involving  a  freehold  is  constitutional..  251 
legislature  cannot  take  away  right  to  review  judgment  by 

writ  of  error  where  a  freehold  is  involved 251 

freehold  is  involved  where  real  estate  attached  is  claimed 

by  a  third  person — ^when  decree  refusing  to  set  aside  a 

deed  is  correct 433 

GARNISHMENT. 

jurisdiction  in  garnishment  depends  upon  place  of  resi- 
dence of  the  garnishee — effect  where  suits  are  beg^n  in 
courts  of  concurrent  jurisdiction  in  two  States 40 

when  payment  of  Illinois  judgment  for  wages  bars  a  for- 
eign garnishment  suit 40 

effect  where  defendant  appeals  from  Illinois  judgment  for 
wages  and  foreign  judgment  in  garnishment  is  recov- 
ered while  the  appeal  in  pending 41 

State  must  enforce  laws  made  for  benefit  of  its  citizens — 
when  garnishee's  payment  of  foreign  judgment  does  not 
bar  payment  of  Illinois  judgment 41 

GIFTS. 

what  is  necessary  to  render  a  gift  presumptively  fraudu- 
lent as  to  donor's  creditors — insolvency  of  donor  when 
gift  was  made  must  be  averred  and  proved 312 

what  does  not  show  that  donor  was  insolvent 312 

HABITUAL  CRIMINALS. 

under  the  Habitual  Criminals  act  the  indictment  need  only 
set  out  the  former  conviction  in  apt  words 515 

HANDWRITING. 

when  genuineness  of  signature  cannot  be  proved  by  com- 
parison with  other  signatures — fact  that  signatures  are 
fac  siwilcs  is  evidence  that  one  was  traced y2 

what  evidence  is  admissible  to  show  that  signatures  are 
fac  similes 73 
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HIGHWAYS.  PAGE. 

fences  determine  width  of  highway  not  laid  out  under  the 
statute — whether  owner  dedicated  strip  between  hedge 
and  fence  is  a  question  of  fact 57 

when  alleged  error  in  admitting  certain  order  and  copy  of 
petition  in  evidence  is  harmless 57 

HOMESTEAD. 

rule  where  heirs  seek  to  compel  surrender  of  indivisible 
homestead  premises  worth  more  than  $iooo 577,  457 

HUSBAND  AND  WIFE. 

when  heirs  of  wife  should  be  estopped  to  insist  that  ante- 
nuptial contract  should  be  forfeited  for  husband's  fail- 
ure to  keep  covenant  to  carry  insurance 117 

wife  may  dismiss  original  bill  for  divorce  though  husband 
files  cross-bill  asking  for  custody  of  the  children  but  not 
seeking  any  divorce 355 

Divorce  act  docs  not  authorize  maintaining  a  bill  solely  to 
obtain  custody  of  children,  nor  can  it  be  maintained  un- 
der general  chancery  powers 355 

court  cannot  decree  care  and  custody  of  children,  as  be- 
tween parents,  except  on  granting  a  divorce 355 

INDICTMENT. 

counts  charging  arson  and  burning  goods  to  defraud  an 
insurance  company  may  be  joined — when  prosecutor  is 
not  required  to  elect  as  between  offenses  charged 63 

averment  that  lawful  wife  was  alive  when  bigamous  co- 
habitation took  place  is  essential — no  presumption  can 
be  indulged  to  aid  defective  indictment ^ 109 

what  allegation  includes  element  of  want  of  authority  to 
alter  chattel  mortgage — indictment  in  language  of  stat- 
ute clearly  defining  offense  is  sufficient 338 

word  "impleaded"  is  not  synonymous  with  the  expression 
*'et  al" — ^what  is  meant  by  such  word 515 

an  indictment  need  only  set  out  the  former  conviction  for 
crime  in  apt  words 515 

INFANTS. 

court  of  equity  cannot  decree  care  and  custody  of  minor 

children,  as  between  the  parents,  except  as  incident  to 

the  granting  of  a  divorce 355 

jurisdiction  of  a  court  of  equity  to  appoint  guardians  for 

minors  is  not  based  upon  any  equitable  rights 355 

record  should  show  affimatively  that  a  guardian  ad  litem 

was  appointed  for  infant  defendant 540 
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INFORMATIONS.                                                                     page. 
information  in  the  language  of  the  statute  is  sufficient  if 
the  statute  itself  clearly  defines  the  offense 345 

INHERITANCE  TAX. 

relation  between  safety  deposit  company  and  its  lessee  is 
that  of  bailee  and  bailor — duty  of  company  to  deliver 
property  upon  death  of  bailor 584 

the  right  to  succeed  to  property,  either  real  or  personal,  is 
purely  statutory — an  inheritance  tax  is  a  tax  upon  the 
right  of   succession 584 

the  State  has  a  vested  financial  right  in  the  estate  of  a  de- 
cedent which  is  subject  to  inheritance  tax. 584 

State  has  a  right  to  know  what  property  is  in  the  safety 
deposit  box  of  a  deceased  lessee  of  the  box 584 

provision  of  section  9  of  Inheritance  Tax  law  requiring 
notice  to  the  State  before  turning  over  property  in  safety 
deposit  box  is  valid 585 

provisions  of  section  9  of  the  Inheritance  Tax  law  mak- 
ing safety  deposit  companies  liable  for  violation  of  the 
law  are  not  invalid 585 

section  9  of  Inheritance  Tax  law  is  valid  whether  there  is 
a  sole  lessee  or  joint  lessees  of  a  safety  deposit  box. . . .  585 

section  9  of  Inheritance  Tax  law  not  invalid  as  applied  to 
partnership  property 585 

section  9  of  Inheritance  Tax  law  does  not  infringe  upon 
charter  rights  of  safety  deposit  company 586 

section  9  of  Inheritance  Tax  law  does  not  deprive  safety 
deposit  company  of  property  without  due  process  of  law 
nor  take  property  without  compensation 586 

section  9  does  not  subject  lessees  of  safety  deposit  boxes 
to  unreasonable  searches  and  seizures 586 

INJUNCTION. 

the  right  to  enjoin  continuance  of  public  nuisance — what- 

is  meant  by  injury  to  the  public 442 

what  allegations  -show  special  damage  to  the  complainant 

from  conducting  of  unlicensed  dram-shop 442 

INJURIES.— See  NEGLIGENCE. 

INSANE  DELUSIONS. 

what  is  not  evidence  of  an  insane  delusion 170 

an  erroneous  belief  entertained  by  testator  does  not  con- 
stitute an  insane  delusion 171 

2  5  0—42 
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INSOLVENCY.— See  BANKRUPTCY. 

INSTRUCTIONS.  page. 

party  complaining  of  instruction  in  court  of  review  must 
point  out  the  alleged  defects  therein 204 

it  is  not  error  to  state  the  law  to  the  jury  in  the  language     • 
of  the  law  itself — when  instruction  as  to  considering  in- 
terest of  accused  is  not  incorrect 338 

when  an  instruction  as  to  proof  of  guilt  by  circumstantial 
evidence  is  not  incorrect 339 

mere  redundance  of  instructions  not  relating  to  any  fact  is 
not  ground  for  reversal 339 

instructions  should  be  so  drawn  as  to  apply  to  the  facts 
of  the  case — if  instructions  lay  down  contradictory  rules 
they  are  misleading 397 

when  instruction  as  to  carrier's  liability  is  incorrect  as  ap-     « 
plied  lo  the  facts  of  the  case 397 

when  instruction  as  to  contributory  negligence  should  be 
given  in  suit  for  personal  injury 460 

INSURANCE. 

actual  delivery  of  policy  is  not  essential  to  delivery  unless 
made  so  by  contract — premium  on  life  insurance  policy 
need  not  be  paid  in  cash 203 

when  default  in  payment  of  premium  note  does  not  ren- 
der the  policy  void — when  testimony  of  solicitor  is  ad- 
missible as  tending  to  show  agent's  agreement 204 

when  letter  from  president  of  an  insurance  company  to 
plaintiff's  attorney  is  admissible — when  evidence  that 
agent  was  engaged  in  loaning  money  is  admissible 204 

what  amounts  to  a  delivery  of  insurance  policy 204 

INTEREST. 

party  suing  on  foreign  note  need  not  plead  or  prove  the 
interest  laws  of  the  foreign  State — object  of  the  various 
statutes  concerning  rate  of  interest 543 

legislature  cannot  prohibit  making  contracts  outside  the 
State  which  are  valid  where  made 544 

extent  to  which  section  8  of  the  Interest  act  may  be  en- 
forced— when  foreign  note  is  usurious 544 

INTERURBANS. 

when  an  electric  road  is  not  required  to  maintain  fence  at 
highway  intersection — whether  the  use  of  "third  rail**  is 
common  law  negligence  is  a  question  of  fact 47 


250  DL]  INDEX.  659 

JUDGMENTS  AND  DECREES.  page. 

a  court  has  full  control  over  its  orders  during  the  term — 
extent  to  which  approval  of  an  appeal  bond  deprives  the 
trial  court  of  jurisdiction 27 

court  may,  at  same  term,  set  aside  an  order  approving  ap- 
peal bond,  vacate  judgment  and  grant  new  trial 27 

decree  should  not  order  registration  of  title  in  advance  of 
reimbursement  to  holder  of  tax  deed 32 

right  of  a  judgment  creditor  to  redeem  does  not  depend 
upon  any  lien  but  upon  the  statute 102 

extent  to  which  foreclosure  decree  is  final  as  to  unknown 
owners  notified  by  publication 103 

effect  where  an  order  allowing  an  amendment  to  bill  and 
one  allowing  withdrawal  of  the  amendment  are  made  at 

the  same  term 170 

•  separate  maintenance  decree  is  binding  as  to  the  marriage 
status  of  the  parties  in  a  subsequent  suit  to  contest  the 
defendant's  will 170 

JUDICIAL  SALES. 

foreclosure  sale  extinguishes  lien  of  mortgages  on  which 
the  suit  is  predicated  but  does  not  extinguish  any  un- 
satisfied portion  of  the  mortgage  debt 326 

a  mortgagee  may  obtain  deficiency  decree  for  balance  due 
or  may  sue  at  law  and  recover  judgment 326 

mortgagee  having  a  deficiency  decree  is  on  same  footing 
as  any  other  decree  or  judgment  creditor — object  of  re- 
demption law  is  to  prevent  sacrifice  of  debtor's  land . . .  326 

failure  of  mortgagor  to  redeem  within  twelve  months  does 
not  deprive  him  of  all  interest 326 

mortgagee  having  a  deficiency  decree  authorizing  execu- 
tion to  issue  may  redeem  from  his  sale 326 

equity  of  redemption  is  purely  statutory  and  does  not  ex- 
ist by  virtue  of  the  mortgage 326 

JURISDICTION. 

extent  to  which  approval  of  an  appeal  bond  deprive?  trial 
court  of  jurisdiction — court  may  vacate  judgment  after 
setting  aside  order  approving  appeal  bond 27 

jurisdiction  in  garnishment  depends  on  place  of  residence 
of  garnishee — effect  where  garnishment  suits  are  beg^n 
in  courts  of  concurrent  jurisdiction  in  two  States 40 

when  rule  that  court  first  acquiring  jurisdiction  may  re- 
tain it  does  not  apply 41 

right  of  Supreme  Court  to  review  judgment  by  a  writ  of 
error  where  freehold  is  involved  is  constitutional 251 
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JURISDICTION.— Continued.  page. 

legislature  cannot  abridge  right  to  a  writ  of  error  where 
a  freehold  is  involved  but  may  limit  the  time  in  which 
such  writ  may  be  sued  out 251 

jurisdiction  of  a  court  of  equity  to  appoint  guardians  for 
minors  is  not  based  upon  equitable  rights 355 

Divorce  act  does  not  authorize  filing  of  bill  by  one  parent 
against  the  other  solely  to  obtain  custody  of  children. .  355 

bill  filed  by  one  parent  against  the  other  solely  to  obtain 
custody  of  children  cannot  be  maintained  under  the  gen- 
eral chancery  powers  of  the  court 355 

court  of  equity  cannot  decree  care  and  custody  of  minor 
children  unless  a  divorce  is  granted V 355 

judgment  rendered  without  jurisdiction  is  not  due  process 
of  law — section  8  of  Practice  act  is  not  confined  to  the 
service  of  process  on  domestic  corporations 376 

a  foreign  corporation  must  have  entered  State  to  carry  on 
its  business  in  order  that  service  of  process  may  be  had 
upon  it  through  its  agent 376 

what  is  meant  by  "doing  business"  within  the  State 377 

a  mere  solicitor  of  business,  having  no  power  to  transact      • 
the  business  of  the  corporation,  is  not  an  agent  for  ser- 
vice of  process 377 

when  foreign  corporation  cannot  lawfully  be  served  with 
process   in  Illinois 377 

officer's  return  is  not  conclusive  that  the  person  served  as 
agent  is  the  agent  of  the  corporation 377 

court  has  no  power  to  enter  judgment  without  a  hearing 
because  party  is  in  contempt — constitution  requires  in- 
quiry before  judgment 416 

probate  court  may  determine  equities  on  petition  by  ad- 
ministrator to  sell  land  to  pay  debts 433 

freehold  is  involved  where  real  estate  attached  is  claimed 
by  a  third  person 433 

LANDLORD  AND  TENANT. 

landlord's  recognition  of  tenancy  after  time  for  forfeiture 
is  a  waiver — effect  of  giving  five  days*  notice  after  de- 
fault in  payment  of  rent 372 

LEASES. 

mere  holding  over  by  tenant  is  not  part  performance  of  an 
oral  contract  to  convey — question  whether  possession  is 

under  lease  or  contract  is  one  of  fact 68 

tenant  is  not  required  to  surrender  possession  in  order  to 
change  the  character  of  his  possession 68 
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hEASES.^-Continued,                                                                 page. 
when  terminal  contract  is,  in  effect,  a  lease — liability  of 
a  terminal  company  for  goods  stolen  from  lessee's  car 
after  it  was  placed  for  unloading 320 

LIENS.— See  MORTGAGES. 

LIMITATIONS. 

what  proof  is  not  sufficient  to  show  ouster  of  co-tenants — 

bond  for  deed  is  not  color  of  title 5^ 

effect  of  plea  of  Statute  of  Limitations  to  writ  of  error — 
section  117  of  Practice  act,  reducing  time  for  suing  out 
writ  of  error  to  three  years,  is  not  retroactive 251 

MANDAMUS. 

there  is  no  statute  in  force  creating  the  office  of  police  pa- 
trolman in  Chicago — when  existence  of  law  creating  of- 
fice is  essential  to  mandamus  suit 551 

MASTER  AND  SERVANT. 

right  of  employee  to  recover  damages  who  is  wrongfully 
discharged  before  contract  is  fulfilled 128 

theory  of  recovery  by  discharged  servant  for  constructive 
services  has  been  generally  abandoned^-discharged  em- 
ployee must  recover  all  damages  in  one  suit 128 

injured  child  has  right  of  action  for  damages  though  act 
of  1903,  prohibiting  employment  of  children  in  specified 
occupations,  does  not  so  expressly  provide 303 

child  employed  in  violation  of  Child  Labor  law  of  1903  is 
not  estopped  by  false  statement  as  to  his  age 303 

section  11  of  Child  Labor  law  of  1903  is  not  invalid  as  fix- 
ing age  for  employment  of  boys  too  high 303 

servants  employed  to  work  alternately  for  thirty-minute 
periods  do  not  cease  to  be  servants  during  their  thirty- 
minute  rest  periods 554 

a  master  is  liable  when  servant  performs  a  duty  at  wrong 
time — what  evidence  not  competent  on  question  of  ne- 
cessity for  making  rules 554 

MASTERS  IN  CHANCERY. 

what  should  be  shown  in  master's  claim  for  fees — what  is 
not  a  waiver  by  party  of  objection  that  master's  claim 
for  fees  is  not  itemized 182 

when  specific  objection  to  master's  charges  is  not  neces- 
sary— in  absence  of  proper  claim  for  fees  the  court  can 
allow  only  statutory  fees ; 182 
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MISTAKE.  PAGE. 

rule  as  to  construing  will  where  description  of  property  is 
only  partly  true — when  misdescription  is  not  aided  by 
striking-  out  false  words 297 

when  a  devise  of  misdescribed  property  may  be  sustained 
in  part 297 

MORTGAGES. 

a  sale  under  a  foreclosure  decree  is  a  sale  of  all  the  inter- 
est of  every  party — right  of  creditor  to  redeem  does  not 
depend  upon  any  lien  but  upon  the  statute 102 

creditor's  judgment  may  be  in  any  county  or  court  of  the 
State — party  may  have  a  right  to  redeem  both  as  a  party 
interested  and  as  a  judgment  creditor 102 

fact  that  person  is  a  party  to  a  foreclosure  suit  does  not 
prevent  him  from  redeeming  as  a  judgment  creditor  if 
he  obtains  a  judgment  or  decree 102 

when  the  parties  claiming  under  junior  encumbrance  can 
not  maintain  an  ejectment  suit 103 

extent  to  which  foreclosure  decree  is  final  as  to  unknown 
owners  notified  by  publication 103 

foreclosure  sale  extinguishes  lien  of  mortgages  on  which 
the  suit  is  predicated  but  does  not  extinguish  any  unsat- 
isfied portion  of  the  mortgage  debt 326 

a  mortgagee  may  obtain  deficiency  decree  for  balance  due 
or  may  sue  at  law  and  recover  judgment 326 

mortgagee  having  a  deficiency  decree  is  on  same  footing 
as  any  other  decree  or  judgment  creditor — object  of  re- 
demption law  is  to  prevent  sacrifice  of  debtor's  property.  326 

failure  of  mortgagor  to  redeem  within  twelve  months  does 
not  deprive  him  of  all  his  interest 326 

mortgagee  having  a  deficiency  decree  authorizing  execu- 
tion to  issue  thereon  may  redeem  from  his  sale 326 

equity  of  redemption  is  purely  statutory  and  does  not  ex- 
ist by  virtue  of  the  mortgage 326 

MUNICIPAL    CORPORATIONS.— See    SPECIAL    ASSESS- 
MENTS. 

township  and  its  revenues  are  subject  to  legislative  con- 
trol— the  legislature  had  power  to  apportion  expenses  of 
township  election  held  under  City  Elections  act 36 

when  township  should  pay  judges  and  clerks  of  township 
election — when  township  is  not  liable  for  rent  of  polling 
places  and  printing  expenses 37 

party  suing  city  for  personal  injury  must  aver  that  notice 
w^as  given  as  required  by  statute 222 
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MUNICIPAL  CORPORATIONS.— Confinw^d.  page. 

action  by  administrator  to  recover  damages  for  wrongful 
death  is  not  a  suit  for  personal  injury 223 

act  of  1905,  concerning  notice  to  city  of  personal  injury, 
does  not  apply  to  a  suit  by  an  administrator  to  recover 
damages  for  wrongful  death 223 

city  has  no  power  to  pave  street  railroad  right  of  way  by 
special  assessment  while  contract  requiring  company  to 
pave  at  its  own  expense  is  in  force 273 

when  license  to  keep  dram-shop  is  invalid — property  own- 
ers on  both  streets  must  sign  the  petitibn  for  dram-shop 
having  corner  entrance 442 

one  person  cannot  operate  a  dram-shop  under  another's  li- 
cense— Chicago  ordinance  dividing  license  year  into  two 
periods  is  not  unlawful 443 

what  is  not  a  track  elevation  ordinance — ordinance  which 
has  become  void  by  its  terms  for  non-acceptance  has  no 
force  for  any  purpose 486 

grant  of  use  of  streets,  when  accepted  and  acted  upon  in 
substantial  manner,  is  not  a  mere  license 486 

city  cannot,  under  the  guise  of  regulation,  practically  de- 
prive street  car  company  of  its  property 486 

power  to  regulate  a  lawful  business  does  not  authorize 
its  prohibition 486 

city  cannot,  by  its  mere  declaration,  establish  that  the  op- 
eration of  a  street  railroad  is  a  nuisance 486 

fact  that  crossings  are  dangerous  does  not  authorize  city 
to  deprive  railroad  company  of  use  of  street 487 

when  ordinance  concerning  operation  of  street  cars  is  in- 
valid as  depriving  company  of  its  property 487 

there  is  no  statute  in  force  creating  the  office  of  police 
patrolman  of  Chicago-=-when  existence  of  law  creating 
office  is  essential  to  mandamus  suit 551 

MURDER. 

trial  of  criminal  case  should  be  confined  to  the  issue — evi- 
dence tending  only  to  show  that  one  accused  of  murder 
is  immoral  is  not  competent 135 

when  conviction  for  murder  will  not  be  reversed  though 
the  error  in  admitting  evidence  was  flagrant 135 

evidence  reviewed  and  held  to  clearly  justify  a  conviction 
for  murder  by  use  of  chloroform 135 

motion  for  separate  trial  is  addressed  to  sound  discretion 
of  court — when  confessions  by  foreigners  are  admissible.  231 

when  the  parties  conspiring  to  make  an  illegal  assault  are 
guilty  of  murder 231 
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when  an  electric  road  is  not  required  to  maintain  fences 
at  highway  intersection — whether  use  of  "third  rail"  is 
common  law  negligence  is  a  question  of  fact 47 

act  of  1905,  concerning  notice  to  city  of  personal  injury, 
does  not  apply  to  suit  by  administrator  to  recover  dam- 
ages for  wrongful  death 223 

a  child  employed  in  violation  of  Child  Labor  law  of  1903 
has  a  right  of  action  for  damages  in  case  of  injury — 
child  not  estopped  by  false  statement  as  to  his  age 303 

section  11  of  Child  Labor  law  of  1903  is  not  invalid  as  fix- 
ing age  for  employment  of  boys  too  high 303 

proprietor  of  an  amusement  park  must  see  that  devices  of 
concessioners  are  reasonably  safe 452 

question  whether  it  was  negligence  to  maintain  chute  as 
only  exit  from  a  building  is  for  the  jury 452 

ordinance  invoked  as  a  defense  is  admissible  under  the 
general  issue — when  ordinance  requiring  vehicles  to  dis- 
play lights  is  admissible 460 

rule  where  person  riding  in  another's  vehicle  is  injured  by 
street  car — when  such  person  is  not  entitled  to  recover 
damages ^ 460 

v/hen  instruction  as  to  contributory  negligence  should  be 
given  in  suit  for  personal  injury 460 

servants  employed  to  work  alternately  for  thirty-minute 
periods  do  not  cease  to  be  servants  during  their  thirty- 
minute  rest  periods . , 554 

master  is  liable  when  servant  performs  a  duty  at  wrong 
time — what  evidence  not  competent  on  question  of  ne- 
cessity for  making  rules . .' .- 554 

NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 

NOTICE. 

notice  to  railroad  company  to  put  in  farm  crossing  need 
not  specify  its  precise  location 97 

extent  to  which  foreclosure  decree  is  final  as  to  unknown 
owners  notified  by  publication 103 

act  of  1905,  concerning  notice  to  city  of  personal  injury, 
does  not  apply  to  suit  by  administrator  to  recover  dam- 
ages for  wrongful  death 223 

effect  where  a  landlord,  after  default  by  tenant  in  paying 
rent,  gives  a  five  days'  notice  t<§  quit 372 

a  newspaper  is  of  general  circulation  when  it  circulates 
among  all  classes  and  is  not  confined  to  any  particular 
class  or  calling 562 
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a  public  nuisance  cannot  be  abated  at  the  suit  of  a  private     i 
individual  unless  he  suffers  a  special  injury — -what  is 
meant  by  injury  to  the  public 442 

what  does  not  affect  right  of  a  person  to  maintain  bill  to 
abate  nuisance — what  allegations  show  special  damage 
from   conducting  dram-shop 442 

city  cannot,  by  its  mere  declaration,  establish  that  the  op- 
eration of  a  railroad  is  a  nuisance 486 

OFFICES. 

there  is  no  statute  in  force  creating  office  of  police  patrol- 
man in  Chicago — when  existence  of  ordinance  creating 
office  is  essential  to  mandamus  suit 551 

ORDINANCES. 

what  is  not  a  sufficient  description  of  drains  to  be  used  in 
improvement  made  by  special  taxation 165 

when  indefinite  description  in  special  tax  ordinance  is  not 
aided  by  the  engineer's  estimate 165 

Chicago  ordinance  dividing  license  year  into  two  periods 
does  not  conflict  with  Dram-shop  act 443 

ordinance  invoked  as  a  defense  is  admissible  under  the 
general  issue — when  an  ordinance  requiring  vehicles  to 
display  lights  is  admissible 460 

what  is  not  a  track  elevation  ordinance — ordinance  which 
has  become  void  by  its  terms  for  non-acceptance  has  no 
force  for  any  purpose 486 

when  ordinance  concerning  operation  of  street  cars  is  in- 
valid, as  depriving  company  of  its  property 487 

OUSTER. 

what  proof  does  not  show  ouster  of  co-tenants — bond  for 
deed  is  not  color  of  title 50 

PARENT  AND  CHILD. 

court  cannot  decree  care  and  custody  of  children,  as  be- 
tween parents,  except  upon  granting  a  divorce 355 

PARKS. 

the  Park  act  of  1895,  for  enlarging  parks  by  reclaiming 
submerged  lands,  is  constitutional  and  does  not  authorize 
destruction  of  riparian  rights  without  compensation . . .  256 
State  had  power  to  grant  title  to  submerged  lands  in  Lake 
Michigan  to  the  commissioners  of  Lincoln  Park  for 
park  purposes 257 
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PAROLE  LAW.                                                                     page. 
when  judgment  sentencing  prisoner  under  the  Parole  law 
is  erroneous 4^6 


• 


PARTIES. 

when  purchasers  of  note  may  maintain  action  thereon  in 
their  own  names 72 

extent  to  which  foreclosure  decree  is  final  as  to  unknown 
owners  notified  by  publication 103 

when  candidates  for  same  office  on  other  tickets  need  not 
be  made  parties  to  election  contest  petition 521 

record  should  show  affirmatively  that  guardian  ad  litem 
was  appointed  for  infant  defendant 540 

bankrupt  may  appeal  from  order  directing  sale  of  home- 
stead, as  the  trustee  in  bankruptcy  has  no  concern  with 
the  bankrupt's  exempt  property 577 

PARTITION. 

an  appeal  from  order  of  distribution  in  partition  does  not 
bring  up  the  entire  record — ^party  must  sue  out  writ  of 
error  if  he  desires  whole  case  reviewed 214 

when  decree  of  sale  in  partition  and  the  order  confirming 
the  sale  are  not  reviewable  on  appeal 214 

effect  where  decree  of  distribution  refers  to  a  former  de- 
cree which  has  been  rendered  ineffective 214 

court  cannot  compel  a  complainant  in  partition  to  accept 
dower  in  a  gross  sum — when  allowance  of  solicitor's 
and  stenographer's  fees  is  improper 215 

costs  in  partition  proceeding  should  be  assessed  in  propor- 
tion to  the  interests  of  the  parties 215 

when  a  bill  against  trustee  for  accounting  and  partition 
among  the  beneficiaries  will  lie 385 

rule  where  heirs  seek  to  compel  surrender  of  indivisible 
homestead  premises  worth  more  than  $1000 577,  ^7 

master's  report  in  partition  is  part  of  the  record  without 
any  certificate  of  evidence 577 

rule  where  dower  cannot  be  assigned  without  injury  to  the 
premises  and  there  is  no  consent  to  a  sale 577 

PLEADING. 

counts  charging  arson  and  burning  goods  to  defraud  in- 
surance company  may  be  joined — when  prosecutor  can 
not  be  required  to  elect 63 

a  bill  for  specific  performance  of  corporation's  contract 
need  not  aver  that  the  contract  was  authorized 68 
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when  a  bill  need  not  allege  that  complainant  has  not  re- 
ceived anything  in  lieu  of  the  deed  which  was  promised 
him  for  his  services 69 

averment  that  lawful  wife  was  alive  when  bigamous  co- 
habitation took  place  is  essential — no  presumption  can 
be  indulged  to  aid  defective  indictment 109 

when  a  bill  to  contest  will  sufficiently  avers  that  the  will 
was  probated 170 

effect  where  an  order  allowing  an  amendment  and  one  al- 
lowing withdrawal  of  the  amendment  are  made  at  the 
same  term  of  court 170 

party  suing  city  for  personal  injury  must  aver  giving  the 
notice  required  by  statute 222 

averment  of  notice  to  city  is  unnecessary  if  suit  is  not 
for  personal  injury 222 

action  by  administrator  to  recover  damages  for  wrongful 
death  is  not  a  suit  for  personal  injury 223 

effect  of  plea  of  Statute  of  Limitations  to  writ  of  error — 
section  117  of  Practice  act,  reducing  time  for  suing  out 
a  writ  of  error  to  three  years,  is  not  retroactive 251 

what  allegation  in  indictment  for  falsely  altering  chattel 
mortgage  includes  element  of  want  of  authority — when 
indictment  in  language  of  statute  is  sufficient 338 

information  in  language  of  statute  is  sufficient  if  the  stat- 
ute itself  clearly  defines  the  offense 345 

indictment  for  robbery  need  not  accurately  describe  the 
article  taken 351 

what  proof  will  sustain  allegation  in  robbery  indictment 
that  article  taken  was  one  "pin" 351 

when  matters  set  up  by  cross-bill  are  germane  to  original 
bill — filing  bill  for  divorce  gives  the  court  jurisdiction 
of  minor  children  of  the  parties 354 

defense  based  upon  matters  arising  after  suit  is  at  issue 
must  be  presented  by  cross-bill 354 

a  cross-bill  seeking  no  relief  not  obtainable  by  answer 
should  be  dismissed 354 

statute  precluding  complainant's  dismissal  of  bill  applies 
only  where  the  cross-bill  seeks  affirmative  relief 354 

a  cross-bill  which  seeks  affirmative  relief  requires  equity 
to  support  it 354 

matters  contained  in  cross-bill  seeking  affirmative  relief 
must  be  such  as  would  authorize  an  original  bill 355 

bill  filed  by  one  parent  against  the  other  solely  to  obtain 
custody  of  children  cannot  be  maintained  either  under 
Divorce  act  or  general  chancery  powers 353 
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when  defense  of  former  adjudication  may  be  raised  by  de- 
murrer—extent of  doctrine  of  res  jtuiicata 369 

what  allegations  show  special  damage  to  complainant  from 
conducting  unlicensed   dram-shop 442 

ordinance  invoked  as  a  defense  is  admissible  under  a  plea 
of  the  general  issue 460 

contestant  may,  by  amendment,  add  new  points  of  contest 
to  his  petition  to  contest  election 521 

POWERS. 

nature  of  power  conferred  by  will  depends  upon  intention 
of  testator — when  power  cannot  be  executed  by  the  sur- 
viving trustee 616 

what  facts  indicate  that  testator  did  not  intend  to  limit 
execution  of  power  to  trustees  named 616 

surviving  trustee  may  execute  power  coupled  with  an  in- 
terest— when  trustee's  power  is  coupled  with  an  interest,  616 

PRACTICE. 

extent  to  which  approval  of  appeal  bond  deprives  the  trial 
court  of  jurisdiction — a  court  has  full  control  over  its 
orders  during  the  term 27 

court  may,  at  same  term,  set  aside  order  approving  appeal 
bond,  vacate  judgment  and  grant  new  trial 27 

bill  to  recover  interest  in  land  should  not  be  dismissed  if 
complainants  show  they  have  some  interest — additional 
evidence  should  be  taken 50 

practice  of  court  calling  witnesses  in  a  criminal  case  to 
enable  prosecution  to  cross-examine  them  should  be  lim- 
ited to  proper  cases  and  not  be  extended 135 

rule  in  determining  whether  special  finding  is  inconsist- 
ent with  general  verdict — inconsistency  must  be  irrecon- 
cilable to  render  special  finding  controlling 203 

an  appeal  from  order  of  distribution  in  partition  does  not 
bring  up  the  entire  record — party  must  sue  out  writ  of 
error  if  he  desires  whole  case  reviewed 215 

costs  in  partition  proceeding  should  be  assessed  in  propor- 
tion to  the  interests  of  the  parties • 215 

when  bill  of  exceptions  in  the  municipal  court  is  signed  in 
time — party  cannot  be  prejudiced  by  delay  of  judge  in 
signing  the  bill 242 

when  bill  of  exceptions  may  be  signed  nunc  pro  tunc  as 
of  the  date  of  its  presentation 242 

the  failure  to  file  bill  of  exceptions  nunc  pro  tunc  is  not 
ground  for  a  motion  to  strike 243 
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effect  of  plea  of  Statute  of  Limitations  to  writ  of  error — 
jurisdiction  of  Supreme  Court  to  review  judgment  by. 
writ  of  error  in  case  involving  freehold  is  constitutional.  251 

the  legislature  cannot  abridge  right  to  writ  of  error  where 
freehold  is  involved  but  may  limit  the  time  for  suing 
out  the  writ 251 

a  writ  of  error  is  a  new  suit — section  117  of  Practice  act 
is  purely  a  statute  of  limitation 251 

section  117  of  Practice  act,  reducing  time  for  suing  out  a 
writ  of  error  to  three  years,  is  not  retroactive 251 

wife  is  entitled  to  dismiss  bill  for  divorce  though  husband 
files  a  cross-bill  seeking  the  custody  of  children  but  not 
seeking  to  obtain  a  divorce 355 

power  of  municipal  court  of  Chicago  to  make  rules  for 
conducting  and  disposing  of  cases 372 

provisions  of  Municipal  Court  act  concerning  forcible  en- 
try and  detainer  are  not  invalid 372 

courts  will  not  occupy  themselves  with  moot  cases — if  the 
defendant  in  error  confesses  the  errors  assigned  there 
must  be  a  reversal  of  the  judgment 382 

instructions  should  be  so  drawn  as  to  apply  to  the  facts  of 
the  case — if  instructions  lay  down  contradictory  rules 
they  are  misleading 397 

appeal  lies  to  Supreme  Court,  under  act  of  1909,  from  or- 
der of  county  court  denying  a  petition  to  dissolve  drain- 
age district 405 

when  filing  affidavit  and  claim  of  set-off  in  the  municipal 
court  of  Chicago  is  unauthorized 416 

when  plaintiff  in  the  municipal  court  is  not  in  default  for 
want  of  affidavit  of  merits  of  defense 416 

effect  of  denial  of  motion  to  strike  claim  of  set-off  from 
the  files — court  cannot  enter  judgment  without  a  hear- 
ing because  party  is  in  contempt 416 

purpose  of  section  9  of  Evidence  act,  concerning  order  to 
produce  books  and  papers 416 

when  an  order  requiring  plaintiff  to  produce  books  is  un- 
authorized— the  court  cannot  create  any  presumption  of 
fact  because  party  refuses  to  produce  books 417 

issues  in  the  municipal  court  cannot  be  enlarged  by  oral 
claims   or   affidavits 417 

bankrupt  may  appeal  from  an  order  directing  sale  of  his 
homestead,  as  the  trustee  in  bankruptcy  has  no  concern 
with  the  bankrupt's  exempt  property 577 

master's  report  in  a  partition  suit  is  a  part  of  the  record 
without  any  certificate  of  evidence 577 
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section  8  of  Practice  act,  concerning  service  of  process 
on  agent,  is  not  confined  to  domestic  corporations 376 

when  foreign  corporation  cannot  be  served  with  process  in 
Illinois — officer's  return  not  conclusive  that  the  person 
served  is  agent  of  the  corporation 377 

PUBLIC  POLICY. 

investment  of  a  trust  fund  in  land  in  other  States  is  not 
against  public  policy — this  rule  does  not  extend  to  in- 
vestments in  lands  in  foreign  countries 86 

PUBLICATION. 

a  newspaper  is  of  general  circulation  when  it  circulates 
among  all  classes  and  is  not  confined  to  any  particular 
Class  or  calling 562 


I 


QUO  WARRANTO. 

not  every  departure  from  the  law  in  organizing  a  drain- 
age district  will  warrant  a  judgment  of  ouster 282 

the  remedy  by  information  in  quo  warranto  is  not  a  mat- 
ter of  absolute  right — when  court  may  decline  to  enter 
judgment  of  ouster 282 

court  is  vested  with  wide  discretion  in  granting  or  deny- 
ing leave  to  file  information  in  nature  of  quo  warranto .  289 

court  may  deny  leave  to  file  information  if  there  has  been 
prejudicial  delay  on  part  of  the  relators 289 

when  judgment  denying  leave  to  file  information  against 
drainage  commissioners  will  be  sustained 290 

RAILROADS. 

when  payment  of  Illinois  judgment  for  wages  will  bar  a 
foreign  garnishment  suit — when  not 40 

effect  where  defendant  appeals  from  Illinois  judgment  for 
wages  and  foreign  garnishment  judgment  is  recovered 
pending  the  appeal 41 

when  an  electric  road  is  not  required  to  maintain  a  fence 
at  highway  intersection — whether  use  of  "third  ra^"  is 
common  law  negligence  is  a  question  of  fact 47 

party  owning  farm  land  on  both  sides  of  railroad  is  en- 
titled to  a  farm  crossing — when  land  was  acquired  or 
with  what  motive  are  not  material  questions 97 

whether  detached  tract  is  farm  land  and  used  in  connec- 
tion with  other  land  are  questions  of  fact 97 

notice  to  railroad  company  to  put  in  farm  crossing  need 
not  specify  its  exact  location 97 


250  FIL]  INDEX.  671 

RAlhRO  ADS.— Continued,  x  page. 

rule  as  to  farm  crossing  where  two  parallel  adjoining  rail- 
roads pass  through  farm — effect  where  one  road  is  an 
electric  road 97 

when  terminal  contract  is,  in  effect,  a  lease — ^liability  of 
a  terminal  company  for  goods  stolen  from  lessee's  car 
after  it  was  placed  for  unloading 320 

shipping  order  and  bill  of  lading  are  to  be  construed  to- 
gether as  one  contract — carrier  must  show  that  shipper 
assented  to  restrictions  in  bill  of  lading 396 

acceptance  of  shipment  by  a  carrier  is  prima  facie  a  con- 
tract to  deliver  at  destination 3^ 

restriction  of  carrier's  liability  requires  an  express  con- 
tract— ^whether  shipper  assented  to  restriction  is  always 
a  matter  of  proof 397 

under  the  statute,  the  restriction  of  the  carrier's  liability 
in  that  part  of  bill  of  lading  constituting  a  receipt  for 
goods  is  unlawful 397 

REAL  PROFERTY.^See  WILLS;  TRUSTS;  MORTGAGES, 
when  rule  in  Shelley's  case  does  not  apply — when  a  deed 

conveys  estate  only  for  life  of  grantor 50 

what  proof  does  not  show  ouster  of  co-tenants — ^bond  for 

deed  is  not  color  of  title 50 

RECEIVERS.— See  BANKRUPTCY. 

REDEMPTION. 

right  of  a  judgment  creditor  to  redeem  does  not  depend 
upon  any  lien  but  upon  the  statute — his  judgment  may 
be  in  any  county  or  court  of  the  State 102 

party  may  have  the  right  to  redeem  both  as  a  party  inter- 
ested and  as  a  judgment  creditor 102 

fact  that  a  person  is  a  party  to  foreclosure  suit  does  not 
prevent  him  from  redeeming  as  a  judgment  creditor  if 
he  obtains  a  decree  or  judgment 102 

a  mortgagee  having  a  deficiency  decree  for  balance  due 
stands  on  same  footing  as  any  other  judgment  or  de- 
cree creditor 326 

failure  of  a  mortgagor  to  redeem  within  twelve  months 
from  foreclosure  sale  does  not  deprive  him  of  all  inter- 
est in  the  land 326 

mortgagee  having  a  deficiency  decree  authorizing  execu- 
tion to  issue  thereon  may  redeem  from  his  sale 326 

equity  of  redemption  is  purely  statutory  and  does,  not  ex- 
ist by  virtue  of  the  mortgage 326 


"I   HI.     '    'irn,       ^"fl  '■-      *  ffJi--..    *e  nr  .. 


:  ..""to. 


i-,:zSz<'''''''^^''', 


--« i.  ».,a^r  °' ;-'-.  '-.t,-r^».«;i;  ^- 

-ee  B-\.\kKC-p--„  

«EDE.MPT,o.v  ■    * 

P"'.v  mav  have  -'i  -f  V'"-  »i  U,/,!-*"  i-'kZ.'^'' 

t   a    peri,„    .^   "  "''"^^   '^"•^iir-jr  ^  A  rani',''---    tn-y 


estcd  and  as  ,    .     ^    '  ""  "ed-em^  '=■--.  '  ""a 

«.c.  .ha,  a  p„i  .;f-"  c.„ft° '"■»  "  apa^y-: 

I.e  oS„i,,  a  .i„„.    ;,".™-J  aa  ,\:>  tejd^"-.  , 


672  INDEX.  [250  DL 

REGISTRATION  OF  TITLE.  pagb. 

copy  of  certified  copy  of  abstract  of  title  is  not  admissible 
under  section  i8  of  the  Torrens  law — when  continua- 
tions of  abstracts  are  admissible 32 

decree  should  not  order  registration  of  title  in  advance  of 
reimbursement  to  holder  of  tax  deed 32 

REMEDIES.— See  ACTIONS  AND  DEFENSES. 

RES  JUDICATA, 

a  separate  maintenance  decree  is  binding  upon  the  parties 
as  to  the  marriage  status  in  a  subsequent  suit  to  con- 
test the  defendant's  will 170 

when  defense  of  former  adjudication  may  be  raised  by  de- 
murrer-^he  doctrine  of  res  judicata  extends  to  matters 
which  might  properly  have  been  raised 369 

persons  are  bound  by  litigation  which  is  conclusive  upon 
parties  with  whom  they  are  in  privity 369 

RIPARIAN  RIGHTS. 

the  Park  act  of  1895,  for  enlarging  parks  by  reclaiming 
submerged  lands,  is  constitutional  and  does  not  authorize 
destruction  of  riparian  rights  without  compensation...  256 

shore  owner  does  not  lose  title  to  submerged  land  in  case 
of  an  avulsion — gradual  receding  of  shore  line  in  course 
of  years  is  not  an  avulsion. . .- 257 

State  had  power  to  grant  title  to  submerged  lands  in  Lake 
Michigan — shore  owners  on  Lake  Michigan  do  not  have 
riparian  rights  of  owners  on  navigable  strearps 257 

ROADS  AND  BRIDGES.— See  HIGHWAYS. 

ROBBERY. 

indictment  for  robbery  need  not  accurately  describe  the 
article  taken — what  proof  supports  the  allegation  that 
article  was  one  "pin"  of  the  value  of  $400 351 

SAFETY  DEPOSIT  COMPANIES.— See  INHERITANCE 
TAX. 

SCHOOLS. 

an  act  which  would  render  the  public  school  law  ineffect- 
ual would  be  invalid — State  has  power  to  regulate  the 

price  of  public  school  text  books 561 

State  may  require  licensing  of  public  school  text  books  as 
a  condition  precedent  to  their  sale 561 
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SCHOOhS.—Continued.  pace. 

publishers  cannot,  by  defying  the  School  Text-book  law, 
render  it  invalid : 561 

fixing  maximum  price  for  part  of  text  books  but  not  for 
all  is  not  an  unjust  discrimination 561 

School  Text-book  law  of  1909  is  invalid  because  of  the 
provision  for  advertising  for  bids  in  newspapers  "pub- 
lished" in  the  district 561 

classification  of  school  districts  based  upon  whether  news- 
paper is  published  there  would  be  invalid 562 

SEARCHES  AND  SEIZURES. 

section  9  of  the  Inheritance  Tax  law  does  not  subject  the 
lessees  of  safety  deposit  boxes  to  unreasonable  searches 
and  seizures 586 

SENTENCE. 

when  judgment  sentencing  prisoner  under  the  Parole  law 
is  erroneous 426 

SEPARATE  TRIAL. 

motion  for  separate  trial  is  addressed  to  the  sound  discre- 
tion of  the  court 231 

SHELLEY'S  CASE. 

when  rule  in  Shelley's  case  does  not  apply — when  a  deed 
conveys  estate  only  for  life  of  grantor 50 

SIGNATURES. 

when  genuineness  of  signature  cannot  be  proved  by  com- 
parison with  other  signatures — fact  that  signatures  are 
fac  similes  is  evidence  that  one  was  traced 72 

what  evidence  admissible  in  suit  on  note  to  show  that  sig- 
natures are  fac  similes 72 

» 

SOLICITORS'  FEES. 

when  allowance  of  solicitor's  fees  and  stenographer's  fees 
in  partition  proceeding  is  improper 215 

SPECIAL  ASSESSMENTS. 

extent  to  which  the  court's  order  approving  certificate  of 
completion  is  conclusive — void  ordinance  is  subject  to 
direct  or  collateral  attack 273 

a  city  cannot  change  the  character  of  improvement  after 

an  ordinance  is  passed — when  a  supplemental  ordinance 

is  unauthorized 273 

u  b  0  —  4  a 
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SPECIAL  ASSESSMENTS.— Con^inu^rf.  page. 

when  ordinance  cannot  rightfully  include  cost  of  paving 
street  railroad  right  of  way ' 273 

total  public  benefits  are  part  of  the  cost  of  the  improve- 
ment to  be  considered  in  figuring  rebate  to  the  property 
owners  and  the  public 273 

when  parties  are  estopped  to  rely  on  objection  that  meet- 
ings to  organize  the  drainage  district  were  held  outside 
its  limits 282 

when  land  owners  cannot  question  the  election  of  com- 
missioners   282 

a  valid  ordinance  is  the  foundation  of  every  special  as- 
sessment— description  should  enable  property  owner  to 
know  what  the  improvement  is 423 

sidewalk  ordinance  should  provide  for  and  describe  a  nec- 
essary retaining  wall  or  embankment 423 

assessment  roll  is  prima  facie  evidence  of  amount  of  bene- 
fits— ^basis  of  assessment  is  the  enhanced  market  value 

of  the  property 512 

.  what  does  not  show  that  proposed  sidewalk  will  be  a  det- 
riment and  not  a  benefit  to  property 512 

SPECIAL  INTERROGATORIES. 

rule  in  determining  whether  special  finding  is  inconsistent 
with  general  verdict — inconsistency  must  be  irreconcil- 
able to  render  the  former  controlling 203 

SPECIAL  TAXATION. 

cost  of  improvement  need  not  be  apportioned  to  property 
benefited  in  special  taxation  the  same  way  as  in  case  of 
special  assessments 165 

fact  that  property  equally  benefited  is  not  specially  taxed 
in  same  proportion  is  not  a  legal  objection 165 

what  is  not  a  sufficient  description  of  drains — when  in- 
definite description  in  special  tax  ordinance  is  not  aided 
by  the  engineer's  estimate . ." 165 

SPECIFIC  PERFORMANCE. 

equity  will  not  permit  the  Statute  of  Frauds  to  be  used  to 
perpetrate  a  fraud — oral  contract  may  be  taken  out  of 
Statute  of  Frauds  by  part  performance 63 

mere  holding  over  by  tenant  is  not  part  performance  of  an 
oral  contract  to  convey — question  whether  possession  is 
under  lease  or  contract  is  one  of  fact 68 

a  bill  for  specific  performance  of  a  corporation's  contract 
need  not  aver  that  contract  was  authorized — when  de- 
scription of  land  is  not  indefinite 68 
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SPECIFIC  PERFORMANCE.— Cow^tnu^rf.                            page. 
when  bill  for  specific  performance  need  not  aver  that  com- 
plainant has  not  received  anything  in  lieu  of  what  was        ' 
promised  to  him 69 

SPENDTHRIFT  TRUSTS.— See  TRUSTS. 

STATUTE  OF  FRAUDS. 

equity  will  not  permit  the  Statute  of  Frauds  to  be  used  to 
perpetrate  a  fraud — oral  contract  may  be  taken  out  of 
Statute  of  Frauds  by  part  performance. 68 

mere  holding  over  by  a  tenant  is  not  part  performance  of 
oral  contract  to  convey— question  whether  possession  is 
under  lease  or  contract  is  one  of  fact 68 

a  tenant  is  not  required  to  surrender  possession  of  land  in 
order  to  change  character  of  his  possession 68 

STATUTE  OF  LIMITATIONS.^See  LIMITATIONS. 

STREET  RAILWAYS. 

city  has  no  power  to  pave  a  street  railroad  right  of  way 
by  special  assessment  while  contract  requiring  company 
to  pave  at  its  own  expense  is  in  force 273 

rule  where  person  riding  in  another's  vehicle  is  injured  by 
street  car — when  such  person  is  not  entitled  to  recover 
damages  from  the  company 460 

what  is  not  a  track  elevation  ordinance — ordinance  which 
has  become  void  by  its  terms  for  non-acceptance  has  no 
force   for  any  purpose 486 

grant  of  use  of  streets,  when  accepted  and  acted  upon  in 
a  substantial  manner,  is  not  a  mere  license 486 

city  cannot,  under  guise  of  regulation,  practically  deprive 
street  railway  company  of  its  property 486 

city  cannot,  by  its  mere  declaration,  establish  that  the  op- 
eration of  S,  railroad  is  a  nuisance 486 

fact  that  crossings  are  dangerous  does  not  authorize  city 
to  deprive  railroad  company  of  use  of  street 487 

when  ordinance  concerning  operation  of  street  cars  is  in- 
valid, as  depriving  company  of  its  property 487 

SUMMONS. 

section  8  of  Practice  act,  concerning  service  of  process  on 
agent,  is  not  confined  to  domestic  corporations 376 

when  foreign  corporation  cannot  be  served  with  process  in 
Illinois — officer's  return  not  conclusive  that  the  person 
served  is  agent  of  the  corporation 377 
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TAX  DEEDS.                                                                            pac«. 
decree  should  not  order  registration  of  title  in  advance  of 
'  reimbursement  to  holder  of  tax  deed 32 

TAXES. 

the  capital  stock  of  a  mercantile  corporation  should  be  as- 
sessed by  the  local  assessor  and  not  by  the  State  Board 
of  Equalization 613 

TERMINAL  COMPANIES.— See  RAILROADS. 

TEXT  BOOKS.— See  SCHOOLS. 

TOWNS.— See  MUNICIPAL  CORPORATIONS. 

TOWNSHIP  ELECTIONS.— See  ELECTIONS. 

TRIAL.— See  PRACTICE. 

trial  judge  must  use  much  discretion  in  examining  wit- 
nesses and  must  not  assume  functions  of  advocate ....     63 

the  State's  attorney  should  rarely  be  permitted  to  cross- 
examine  witnesses  examined  in  chief  by  the  court 63 

court  must  exercise  great  care  in  expressing  opinion  so 
as  to  not  prejudice  either  party 63 

trial  of  criminal  case  should  be  confined  to  the  issue 135 

practice  of  court  calling  and  interrogating  witnesses  to  en- 
able prosecution  to  cross-examine  them  must  be  limited 
to  proper  cases  and  not  extended 135 

issue  of  undue  influence  is  properly  withdrawn  from  the 
jury  in  a  will  contest  case  if  there  is  no  evidence  to 
support  it 170 

court  should  permit  plea  of  guilty  to  be  withdrawn  when 
it  was  entered  under  clear  misapprehension 427 

TRUSTS. 

power  of  testamentary  trustees  to  "vary**  investment  is 
power  to  change  it  from  one  form  to  another — creator 
of  trust  may  designate  how  investment  may  be  made. .     86 

intention  of  testator  is  primary  object  to  be  ascertained  in 
determining  powers  of  testamentary  trustees 86 

whether  testamentary  trustees  can  invest  in  real  estate  in 
Illinois  depends  upon  the  testator's  intention 86 

purpose  of  act  of  1905,  relating  to  investments  by  trus- 
tees— when  trustejss  are  not  restricted  to  making  invest- 
ments authorized  by  statute 86 
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TRUSTS.— Continued.  page. 

investment  of  trust  funds  in  land  in  other  States  is  not 
against  public  policy 86 

public  policy  of  State  permitting  investment  of  trust  funds 
in  other  States  does  not  extend  to  foreign  countries. . .     87 

when  trustees  may  purchase  increase  in  capital  stock  of 
corporations — trustees  must  always  act  in  good  faith . .     87 

burden  of  establishing  trust  in  proceeds  of  benefit  certifi- 
cate is  upon  person  asserting  it 312 

a  resulting  trust  does  not  arise  out  of  contract — express 
trust  need  not  be  declared  by  the  trustee  in  any  particu- 
lar form  of  writing 384 

express  trust  may  be  declared  by  an  answer  in  chancery 
signed  by  the  trustee — no  particular  form  of  words  is 
necessary  to  create  a  trust 384 

what  is  ordinarily  essential  to  an  equitable  conversion — 
question  whether  there  is  an  equitable  conversion  de- 
pends upon  the  terms  of  the  trust 384 

if  duration  of  trust  is  doubtful  a  court  of  equity  may  be 
asked  to  terminate  it — when  beneficiaries  are  entitled  to 
have  trust  terminated 384 

trustee  is  not  entitled  to  compensation  in  the  absence  of 
some  provision  therefor 384 

Vhen  trustee  is  not  entitled  to  an  allowance  for  amount 
paid  out  by  her  for  attorney's  fees 385 

when  power  cannot  be  executed  by  a  surviving  trustee — 
nature  of  power  conferred  by  will  depends  upon  the  in- 
tention of  the  testator 616 

what  facts  indicate  that  testator  did  not  intend  to  limit 
execution  of  power  to  the  trustees  named 616 

a  surviving  trustee  may  execute  a  power  coupled  with  an 
interest — when  power  of  the  trustee  is  coupled  with  an 
interest 616 

what  not  necessary  to  creation  of  spendthrift  trust 616 

law  does  not  prohibit  creation  of  spendthrift  trust — what 
shows  intention  to  create  a  spendthrift  trust 617 

UNDUE  INFLUENCE. 

issue  of  undue  influence  is  properly  withdrawn  from  the 
jury  in  a  will  contest  case  if  there  is  no  evidence  to 
support  it 170 

USURY. 

the  object  of  various  statutes  concerning  rate  of  interest — 
validity  of  foreign  note  not  affected  by  fact  that  it  is 
secured  on  Illinois  land 543 
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USURY. ^Continued.  page. 

legislature  cannot  prohibit  making  contracts  outside  the 
State  which  arc  valid  where  made 544 

extent  to  which  section  8  of  the  Interest  act  may  be  en- 
forced— when  foreign  note  is  not  usurious 544 

VARIANCE. 

what  proof  will  sustain  allegation  in  robbery  indictment 
that  article  taken  was  one  "pin". ., 351 

VENUE. 

when  venue  of  crime  of  falsely  altering  a  chattel  mort- 
gage is  sufficiently  proved 339 

VERDICT. 

entire  record  will  be  searched  in  determining  sufficiency 
of  verdict — verdict  should  be  liberally  construed  in  or- 
der to  sustain  it 515 

VILLAGES.— See  MUNICIPAL  CORPORATIONS. 

WAIVER. 

parol  evidence  showing  waiver  of  provision  of  a  written 
contract  does  not  vary  the  contract — waiver  of  cove- 
nant in  sealed  contract  may  be  shown  by  parol 117 

what  is  not  a  waiver  by  party  of  objection  that  master's 
claim  for  fees  is  not  itemized 182 

landlord's  recognition  of  tenancy  after  time  for  forfeit- 
ure is  a  waiver — effect  of  giving  five  days'  notice  after 
default  in  payment  of  rent 372 

WATERS. 

the  Park  act  of  1895,  for  enlarging  parks  by  reclaiming 
submerged  lands,  is  constitutional  and  does  not  authorize 
destruction  of  riparian  rights  without  compensation . . .  256 

shore  owner  does  not  lose  title  to  submerged  land  in  case 
of  an  avulsion — gradual  receding  of  shore  line  in  course 
of  years  is  not  an  avulsion 257 

State  had  power  to  grant  title  to  submerged  lands  in  Lake 
Michigan — shore  owners  on  Lake  Michigan  do  not  have 
riparian  rights  of  owners  on  navigable  streams 257 

WILLS. 

power  of  trustees  to  "vary"  investment  is  power  to  change 
it  from  one  form  to  another — creator  of  trust  may  des- 
ignate how  investments  may  be  made 86 
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WlLhS.^Continued.  page. 

intention  of  a  testator  is  the  primary  object  to  be  ascer- 
tained in  determining  the  powers  of  trustees 86 

"whether  testamentary  trustees  c^n  invest  in  real  estate 
depends  upon  testator's  intention — purpose  of  the  act  of 
1905,  relating  to  investments  by  trustees 86 

when  trustees  are  not  restricted  to  investments  authorized 
by  statute — investment  of  trust  funds  in  lands  in  other 
States  is  not  against  public  policy 86 

public  policy  of  State  concerning  the  investment  of  trust 
funds  does  not  extend  to  foreign  countries 87 

when  testamentary  trustees  may  purchase  the  increase  of 
capital  stock  in  corporations — trustees  must  always  act 
in  utmost  good  faith 87 

when  bill  to  contest  a  will  sufficiently  avers  that  the  will 
was  probated 170 

separate  maintenance  decree  is  binding  as  to  the  marriage 
status  of  the  parties  in  a  subsequent  suit  to  contest  the 
defendant's  will 170 

children  are  the  natural  objects  of  their  father's  bounty 
but  they  are  not  the  sole  natural  objects 170 

issue  of  undue  influence,  unsupported  by  evidence,  is  prop- 
erly withdrawn  from  the  jury 170 

what  is  not  evidence  of  an  insane  delusion 170 

erroneous  belief  is  not  an  insane  delusion 170 

rule  as  to  construing  will  where  description  of  property 
is  only  partly  true — when  misdescription  is  not  aided  by 
merely  striking  out  false  words 297 

when  a  devise  of  misdescribed  property  may  be  sustained 
in   part 297 

natural  heirs  will  not  be  disinherited  by  dubious  words — 
word  "or"  is  usually  used  as  a  disjunctive 481 

devise  to  brothers  and  sisters  *'or"  their  heirs  construed  as 
including  the  children  of  a  brother  and  sister  who  were 
dead  before  the  will  w^as  made 481 

a  person  cannot  claim  under  part  of  will  and  reject  the 
remainder — when  party  is  bound  by  his  election — right 
to  know  condition  of  estate 577 

nature  of  power  conferred  by  will  depends  upon  intention 
of  testator — when  power  cannot  be  executed  by  a  sur- 
viving trustee 616 

what  facts  indicate  that  testator  did  not  intend  to  limit 
execution  of  power  to  trustees  named 616 

surviving  trustee  may  execute  a  power  coupled  with  an 
interest — when  power  of  the  trustee  is  coupled  with  an 
interest 616 
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WILLS. — Continued.  pagK. 

court  will  consider  will  in  light  of  facts  surrounding  tes- 
tator— what  is  not  necessary  to  the  creation  of  a  spend- 
thrift trust 6i6 

law  does  not  prohibit  creation  of  spendthrift  trust — ^what 
circumstances  indicate  an  intention  to  create  a  spend- 
thrift  trust 617 

WITNESSES. 

a  wife  is  not  competent  to  testify  to  conversations  with 
her  husband  during  coverture 312 

WORDS  AND  PHRASES. 

the  power  of  testamentary  trustees  to  "vary"  investment 
is  power  to  change  it  from  one  form  to  another 87 

what  proof  in  prosecution  for  robbery  will  sustain  allega- 
tion of  indictment  that  article  taken  was  one  "pin"  of 
the  value  of  $400 351 

word  "or"  is  ordinarily  used  as  a  disjunctive  word  and. 
will  usually  be  so  regarded  by  the  courts 481 

word  "impleaded"  is  not  synonymous  with  the  expression 
"et  aV* — what  is  meant  by  such  word. .- 515 
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